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PREFACE TO THE FIFTH EDITION 

The book had been out of print foi nearly a year and a half 
I owe an apology to the numerous teachers and students to 
whose anxious enquiry about the date of publication of the present 
edition I could not give an\ reph, because my publishers were 
not sure when they would be able to secuie the quantity of 
paper, necessary for printing a big volume, which is used as 
a text book in many paits oi India The delay in bringing out 
a fresh edition has, however, proved a blessing in disguise, in as 
much as it has enabled me to incorpoi ite the latest developments 
the theory and piactice of government 

In this (dition I hav< dt vote d a sepaiate ( haptei on Nationa¬ 
lism and Nation-stites, ind him idded fullei discussions on 
Sovereignty natuu of Ri„ht Administration, Communism and 
Fascism I have tiled to give ii[i-t )-d ite inhumation legarding 
the constitutional developin' nt- wlm h have t ik< n place in 
I'higliind Flam e, Itilv, Genu tnv an 1 tin U 1 S K dnnng the 
list ten yeais In tho-phne of im toil politics, tb unplica 
lions of the Atlanta ( nut i tin i mv t pe ifFideiilismm- 

mgui itt d m tlu l S s u , , pm im thi Cupps Proposals 

o bet n hilly evpliun i I liivi iKo discussed the highly 
ie^tm n (piesli ms \vni h hm ciopped iifi during the present 
l with ugiid t> tli ielation heinten the Central and the 
uviiii ml Giveiiiuit it-, to i b I w on tin (jovcinot and Minioteis 
i ler the n w C nistitiuio i it Iiidu 

I would he tilling in d in it 1 1 > n it t< fie it mv expression of 
giatitude to I’lotissois 1)' \ F> hutn ot kdinhingh Umversitv, 

l)i Beni Pi mad of Mlthahid l imu-iti I)i \ Shiva Ram ot 
Lnckn iw l/imetsifv I) Biol ( hi t >1 Benates Hindu 

Inivcmtv I) i B B Dm (I'lpti i < e \ Ion l uveisitv, Prof 

D N Banerjei ol Dm i l nun-iti Prof Mob niimed H ihib of 
Muslim Lhmusitv, Di C Appmnn ot Ma ha--, Prof C I 
Philip of M id ii ia Piof S Ij Bald of Rawalpindi and to Prof 
L M Pvlee of SI Ben liauian s ( ollcgi foi tin \ iluable sugges¬ 
tions thev have given me in bunging out the book m its present 
form My fnend Piof Biswauath Mukheijee of Patna College 
was kind enough to suggest a list ol topics on which tullei treat¬ 
ment was desiiable I ha\t 4I nil\ anepted his suggestions 
I am also thankful to Pi of V Sen, m \ , b l of Nagpur 
University foi his help ind encout igi meut in bringing out this 
edition 

My son, Bhakat Prasad Majumd u has piepared the Index 


Bankipore, 

Patna 


Biman Behan Majumdar 



PREFACE TO THE WE»ST EDITION 


In the age of absolutism politics was the almost exclusive 
Concern of princes alone. Now that the political power has 
been transferred folly or partially to the people, onr college 
students do occupy the position, once filled up by the princes, 
its the princes of ancient India learnt Politics assiduously with a 
view to ensure good government to the people, so should our 
oollege students, on whom rests the responsibility of creating 
enlightened public opinion, study the cardinal principles of the 
science of government. 

There is no dearth of excellent text books on the subject in the 
English language But they have been all written for the use of 
students of the western world. Indian students do require books 
whioh give illustration from facts known to them. They also 
want a thorough discussion of the political problems which are 
peculiar t6 out country. I have written this book with the object 
of making Political Science interesting and useful to the students 
of Indian Universities. There is not much that is original in it, 
except its distinctly Indian outlook. 


Bankipore 

Patna. 


Bmian Behan Majuiudar 
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POLITICAL SCIENCE 

INTRODUCTION 

SCOPE AND NATURE OF POLITICAL SCIENCE 

!. Scope of Political Science 

Political Science is a study of society viewed from a special 
standpoint. Mankind is regarded in it as organized political 
units. Aristotle, the father of Political Science, truly observed, 
that “man is by nature a political animal.” The gregarious 1 
nature of. man, the economic advantages of co-operation as 
well as necessity for defence or attack brought the State into 
existence. “The State originated in the bare needs of life” 
says Aristotle, “and continued in existence for the Tke Stltt 
sake of a good life." Burke in his “Reflections on the 
French Revolution" observes that the State “is to 
be looked on with reverence ; because it is not a partnership in 
things subservient" 1 only to the gross animal existence of a 
temporary and perishable nature. It is a partnership in all 
science ; a partnership in all art ; a partnership in every 
virtue and m all perfection. As the ends of such a partnership 
cannot be obtained in in any generations, it becomes a part¬ 
nership not only between those who are living, but between 
those who are living, those who are dead, and those who are 
to be born.” 

The first object of Political Science is, therefore, to investigate 
into the nature of the state as the highest political agency for 
the realization of the conimon ends of society and to A itndr ^ 
formulate the fundamental principles of state life. As 
such it must aualyse the nature of the state, its 
organization, its relation to the individuals tha,t compose it, 
and its relation to other states. These fundamental concepts 
of State can fee determined only from a consideration of the 
actual world of states. Wherever there is a community, there 
must be some form of government which would exercise con¬ 
trol* and to Which the bulk of the community would render 
obedience. The character of the controlling authority, its form 
and organization has varied from age to age, from country to 
country. 

The second object of Political Science is, therefore, to enquire 
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into the origin and development of political forms. The varying 
forms of human organisation in which the element 
of social control is embodied are to be examined and 
analysed. Hence the brilliant German writer, Treitschke, 
says, “First, it (Political Science) should aim to determine 
from a consideration of the actual world of states the fundamental 
concepts of state”; second, it should consider historically what 
the people have chosen, what they have created and what 
they have attained in political life, and the reasons.” Our Btudy 
should be comparative and political. Hence Dr. Leacock observes, 
“the investigation of political science must be of a dynamic and 
not of a static character.” It should not oonfme itself to a 
catalogue of the various forms of state which have existed, or to 
a description of the manner in which political institutions work. 
Political Science does not accept the existing order as a finality. 
It does not regard the present condition as static or stationary. 
It can never reach final conclusions, because the environment in 
which we live is constantly being changed. 

From a consideration of historical facts regarding the origin 
and development of the state and descriptive analysis of the 
existing political forms Political Science should deduce, 
a 8 f ar as possible, the laws of political growth and 
sine •furaid development. It should also undertake the politico- 
ethical discussion of what the state should be. It 
should determine historical laws and moral imperatives. It should 
formulate the principles which should control the administration 
of political affairs and determine the proper province and 
functions of government. 

Political Science consists, therefore, of three main subdivi¬ 
sions :—(1) it is an analytical study of what the state is, (2) it is 
a (tody «rf a historical investigation of what the state has been 
miiSi" 1 (3) it is an ethical discussion of what the state 
should be. Corresponding to these three subdivisions, 
marked by Gettel, are the “three great topics with which 
Political Science has to deal ; state, government, law,” as 
observed by Willoughby. As our concept of the State is changing 
with the assumption of ever-increasing functions by it, the scope 
of Political Science is also being widened. It is now agreed that 
the subject-matter of Political Science is not only^he State, but 
all forms of association in which men unite to avert common 
perils and serve collective needs. 


II. Utility of Studying Political Science 

Political Science, being a part of the study of man, throws 
important light on the nature of man, acting in co-operation 
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with his fellowmen within a community* The object of all 
knowledge is to know Man. As political science reveals the 
nature of man living in political society, it leads to the knowledge 
of the Self. 

The discussions regarding the nature of the state, principles 
of political obligation, Comparative merits of different forms 
of government etc., are highly useful for training the intellect. 

But the highest object of studying Political Science is neither 
to acquire metaphysical knowledge, nor to train a man in intellec¬ 
tual jugglery. Its aim is to better the lot of man by 
helping him to realise his political rights and obliga- of*b»tt*i° D 
tions, by training the politicians into the art of states- uf * 
manship and hy indicating the signs of transition of the national 
country-state into the world-state. 

Another great object of the study of Political Science is to 
formulate a system of ideas which will warn people against the 
danger of bad doctrines. It is necessary to remember constantly 
that institutions, whether political, economic or religi¬ 
ous, exist for men and not men for institutions. If any ^ “bertr” 1 
set of doctrines declare that slavery is good for civiliza¬ 
tion, it is to be regarded as more dangerous than deadly poison. 
“It is of the nature of states, as of men," writes R. H. Tawney, 
“to yield to the temptation to oppress, rob, and murder. 
It is not the mere commission of these crimes which is the 
symptom of the approach ot spiritual death ; it is the assertion 
that, when committed for the advantage of the British Empire, 
the Nordic Race, the Catholic Church, or the International 
Proletariat, they are not crimes but virtues. In the collective 
affairs of mankind, bad doctrines are always and everywhere 
more deadly than bad actions. The latter are the sins of 
the wicked, the former of the good. The latter destroy life; 
the former make it not worth while to live. In that sense, 
knowlejjge is virtue, and the Scriptural admonition, ‘Fear not 
them tfoaiUrill the body, but them that kill the soul’, is 
profoupjF jrolitical wisdom.” 

III. The Name of the Science 

Aristotle used the term “Politics” as the title of his study of 
the state. Modern writers like Jellinck, Janet, Comewell Lewis 
and Pollock have retained the term used by Aristotle, rt. t*m 
but have divided it into two branches—Theoretical PoUti “ 
Politics and Practical or Applied Politics. Theoretical Politics, 
according to them, deals with the fundamental characteristics of 
the state, such as the origin, nature, attributes and ends of the 
state, and the principles of political organisation and adrmniskm- 
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tion. Practical Polities, on the other hand, is concerned with 
the actual administration of the affairs of government. - Pollock, 
for example, has given the following classification of the scope of 
Theoretical and Applied Politics :— 

Theoretical Politics Applied Politics 

A. Theory of the state (origin, cla- A. The state (existing forms), 
srification, forms, sovereignty). 

B. Theory of government (mstitu B. Government (constitutional law 

tions, departments, order, defence, and usage, parliamentary systems, 
taxation. Positive Law). army and navy, currency and trade). 

C. Theory of legislation (objects, C. Laws and legislation (procedure, 
general jurisprudence, method and laws, courts, precedents, etc.), 
sanction, interpretation and adimms 

tration). 

D. Theory of the state as an arti D. The state personified (diplo- 

fioial person (corporations, interna macy, peace and war, treaties, conven¬ 
tional law). tions, etc). 

This division is useful and covers the whole field of Political 
Science. But the term “Politics” is objectionable owing to its 
ambiguity. The term Politics is derived from the Greek word 
Polis, meaning a city ; and Aristotle’s “Politics” is, from the 
Objection modern standpoint, little more than the science of 
to the term municipal government More important than this is 
° tic * the fact that the term, Politics, now-a-days refers to the 
current problems of government, such as, the extent of control 
exercised by Germany over France, invasion of Indo-Chma by 
Japan, acceptance of office by the Congress Party, release of 
political prisoners in India, division of the Congress into the 
Rightist and Leftist groups etc The term Politician does not 
rhean a student interested m the study of nature of the state, but 
one who is interested m promoting his personal or party aims. 

Political Science and Political Philosophy 

The term “Political Philosophy” has been suggested as a 
proper designation by some able writers The majority of 
writers, however, have accepted the term “Political »$cience.” 

Some writers have tried to draw a line of gjfjy b t -n 

Political Science and Political Philosophy. They argpi| *that the 
task of Political Philosophy is to analyse, classifjr and form 
judgments upon the essential attributes of the state ; while the 
object of Political Science is to supply the results of 
bctwra ti» logical thinking upon the nature and forms of concrete 
political institutions. According to these writers 
Political Philosophy is concerned with generalisation ; and Politi¬ 
cal Science with particulars. They hold that the fundamental 
assumptions of ” Political Philosophy are the bases of' Political 
Science. A few writers are of opinion that Political Science is 
concerned with what the state ought to be, and Political 
'Philosophy with the state as it actually is. 
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Majority of writers, however, maintain that Political Philo¬ 
sophy, being concerned with theories only, should Political 
form a part of the Political Science, which deals So 
both with theoretical and practical Politics. term en ‘ W * 

The French Writers are fond of the term, “Political Sciences.” 
They maintain that each class of particular phenomena of the 
state, such as Political economy, Public finance, Public pqiitic«i 
law, Diplomacy, Constitutional history, is Political Sc, <'“ c * 
Science. But the term “Political Science” is more appropriate 
in as much as the Sciences mentioned above are rather co-ordinate 
Social Sciences than independent Political Sciences. 


IV. Is Political Science really a Science ? 

Aristotle described “Politics” as the master Science. But 
Auguste Comte in his “Positive Philosophy” denied the claim 
of “Politics” to be ranked as a science on three grounds viz.,— 
(1) that its writers differ as to its methods of principles and 
conclusions ; (2) that there is no continuity in its development; 
and (3) that it fails to supply materials out of which hypotheses 
may be built up. 

The function of science is classification of facts and recog¬ 
nition of their sequence and comparative significance. Facts 
relating to the state are studied from history and observed 
in daily life ; they are co-ordinated, systematised and It , cUim 
classified by the students of our subject. They apply *>* * «>«■>«* 
the scientific methods to its study and deduce laws and principles 
from the mass of classified materials. These laws, again, might 
be applied for solving concrete problems of the state. So the 
rank of science ought not to be denied to our subject-matter. 

M at the same time it must be observed that it is an in- 
sofeifiete science. As it deals with man, the most variable of 
aJl'animate - beings, its conclusions cannot be stated i„ unut*. 
with same precision and exactness as is possible in ,km * 
the case of Physical Sciences. Natural processes and human 
efforts are constantly changing the environment which furnishes 
the background of Political Science. In this changing world 
there can hardly exist any political theory which may be true 
for all time under all circumstances. The postulates of liberal 
democracy which were held to be eternal and universal up to 
most recent times are now being questioned in many quarters. 
But the whole material universe is in process of constant change 
and as this fact does not invalidate the claim of other social 
sciences to be regarded as science, it should not stand in the way 
of Political Science being treated as a science. In every branch 
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of-. science we can plan, direct and control only so long as our 
environment does not change too rapidly or too violently. 

Political Science is both a science and an art with certain 
limitations. An art gives practical direction of doing a certain 
thing in a particular way. A close study of Political Science 
furnishes an excellent training to those who want to become 
politicians. Without such a training it would be difficult for a 
person to become a good legislator or administrator. 


V. The Methods of Political Science 


Regarding the methods of enquiry in Political Science an 
eminent writer has observed that the investigations of Political 
Science must be of a dynamic and not of a static character. The 
static character of investigation is content with analysing the 
a Dynamic status and structure of the state as it is at any given 
* t “* r point of time. But such an analysis can not warrant 
us any safe conclusion regarding the basis of Political life of the 
future. The state is the product of social, cultural and economic 
environment. It is undergoing an unceasing change in accordance 
with the alterations in environment. A student of Political 
Science, therefore, should attempt at the proper interpretation 
of these alterations ; he should notice the changes and their 
effects; analyse the existing institutions; and observe the' 
tendencies of the movements. He should not only deal with the 
state as it is, but as it has been in the past, and as it should be' 
in the future. That is what is meant by the dynamic character 
of investigation. 

Such an investigation can be undertaken mainly with the help 
of methods, known as comparative and historical. The com- 
Compantive parative method has been used by Aristotle, who is said 
metw to have collected information about 158 constitutions 
from which to draw his theories ; by Montesquieu, wfyo applied 
himself to the study of political institutions belonging to 
societies of different historical types, and by Maine, the author 
of ‘Ancient Law.’ The comparative method comprehends the 
six following logical processes :—accumulation, arrangement, 
classification, co-ordination, elimination and deduction. By 
using these processes we sift 6ut what is common, and try to 
find out common causes and consequences. If we find that 
under certain circumstances, a certain institution occurs in the 
history of a large number of societies, we may expect that under 
similar circumstances it will probably Occur in others also, though 
we may not have direct evidence of its actual occurrence. 

The comparative method, however, is to be used with great 
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caution. In our effort to discover general principles we must take 
into account the difference in moral, social, intellectual LimjutJont 
and’economic condition of the two entities compared, of^th* me . 
Comparison between two communities having different 
economic backgrounds cannot give any satisfactory and scienti- 
■fic conclusion. 

The historical method is really a particular form of comparative 
method. We can use historical facts only when we subject them 
to the processes of comparative method. Historical Hi.torici 
facts, taken at random, cannot lead to any conclusion. m ' thod - 
According to Pollock, the historical method “seeks an 
explanation of what institutions are and are tending to be, 
more in the knowledge of what they have been and how 
they came to be what they are, than in the analysis of them as 
they stand.” 


It is' neithej^ipedient nor always possible to adopt the 
experimental Tnethod in Political Science. New condition can 
not be arranged for introducing new laws and institu- DiffictJtiei 
tions for the sake of satisfying the speculative curiosity 
of learned academicians. But as a matter of fact, D< 
every government is making new experiments when it is adopting 
a new policy and enacting a new law. Students of political 
science may draw their own conclusions by watching the good or 
bad effects of these new laws. This process, thus becomes akin 
to the historical method. 


The comparative and historical methods are methods of 
induction. But in Political Science the inductive method is to 
be used in conjunction with the deductive method. Dcductire 
The Deductive or Philosophical method has been used mctfcod 
by Rousseau, Mill, Sidgwick and Bluntschli. A student of 
this * method starts from some abstract original idea Ct>n>bina 
about human nature, and deduces from that idea tio " h ^ 
the nature of the state, its aims, functions, and me 
possibilities. These theories are then harmonised and verified 
in the light of facts of history. The right method in . Political 
Science, is then, a blending of Comparative and Philosophical 
Methods. 


Mill discussed four methods of investigation viz.,—the chemical 
or experimental, the geometrical or abstract, the 
physical or concrete deductive, “and the historical. 

He rejected the experimental method on the ground 
that the ideal conditions of the laboratory can never 
be obtained in Political enquiry. As circumstances 
can never be repeated, we can only judge of what has actually 
happened, and not venture into the region of “Hrhat 
might have been.” The geometric or abstract method draws 
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inferences from some supposed axioms and does sot care to 
verify them with historical facts. So this is of little" value to a 
student of Political Science. Mill advises the use of the conorete 
deductive (which is almost the same as Philosophic) and the 
historical methods. 

Many modern writers have undertaken the scientific study of 
the state from different points of view—such as Sdfciological, 
Biological, Psychological, Anthropological and Juridical. These 
writers do not employ new methods of investigation, but try to 
explain Political phenomena from the standpoint of their 
respective sciences and apply the laws and theories of these 
sciences to the interpretation of the state. So it is a mistake to 
say that there is sociological method or biological method of 
studying Political Science. 


VI. The Relation of Political Science to Allied Sciences 

\ 

Political Science being the study of society from a particular 
standpoint, is closely related to other social sciences. Sociology 
is the name given to the study of all forms, civilised ana 
3 ^.! uncivilised, of human association. As such it mAyv.be 

sciences said to be the root of all social sciences such as Political 

Science, Economics, Social Anthropology, Religion, Ethics and 
Comparative Philology. Political Science again, is the parent 
of the sciences of Jurisprudence, Constitutional Law, Public 
A3ministration and Comparative Politics. This inter-relation of 
subjects may be shown by the following diagram :— 


Sociology 


Social Religion Political Comparative Ethics Economics 
Anthropology Science Philology 


Jurisprudence Public Constitutional Comparative 

•Administration Law Politics 

Sociology or the science of society deals with man mi all 
his' Social relations. Its scope is so wide as to includeoSgal 
PoUti« • ai ^ coercive relationship of man with hfs fellows, 

SodoioAr as We ^ as evo ' u ^ on an< 5 status of customs, man¬ 

ners, religion and economic life. Political Science is 
only that part of Social Science which treat s of, the foundations 
of the state and of the principles of Government. 

Political Science is much narrower in scope than Sociology. 
The social relations with which Sociology is concerned may be 



afel>*X10N 70 ALLIED 3UBJE0X8 

religions and commercial and as such world-wide in soopa. 
Political Science regards mankind as divided into organised 
political societies, each with its own Government. Prof. Dunning 
points out that the entire field of primitive institutions, which 
do not manifest a political consciousness should be left 
to Sociology, while those institutions and theories g°nec»l 
which are#closely associated with manifestations of 
political consciousness should fall within the scope of soSoStr 
Political Science. Thus Political Science “begins 
much later with the life of the race than does Sociology.’ffeocio- 
logy and Political Science are contributory to each other.J^T’oliti- 
cal Science draws its knowledge of the origin of political authority 
and the laws of social' control from Sociology ; while the latter 
derives its knowledge of organization and activities of the state 
from the former. 

A large part of the groundwork of Political Science is to be 
found in History. History of political institutions is a main 
branch of Political Science. ' History also furnishes to a large 
extent the materials for comparison and induction to a student of 
Political Science. Hence Lord Acton said :—“The 
science of politics is the one science that is deposited Hutory 
by the stream of history like the grains of gold in the 10 

sands of a river.” Political Science, in its turn, has Seine? 
much to give to History. With the help of Political 
Science History arrives at abstractions and laws. History would, 
therefore, lose much of its significance without at least an uncon¬ 
scious political science. History and Political Sciences are 
mutually contributory and complementary, “Politics are vulgar”,, 
said Seeley “when not liberalised by history, and history fad«P* 
into mere literature when it loses sight of its relation to politics.* 1 '' 
The relation between the two subjects is expressed in the famous 
couplet— 

History without political science bears no fruit. 

Political science without history has do root. 

But not all history is past politics. Though history and* politics 
are mutually interdependent, yet it would be wrong to say with 
Prof. Freeman that history is past politics or that 
politics is present history. History is a record of past 
events and movements and their causes and inter¬ 
relations. We have “histories of everything from civilisation to 
coinage—histories of church doctrines, military tactics, language, 
painting, prostitution, and even of the devil.” It would be absurd 
to maintain that such “history" is “past politics.” 

As all history is not past politics, so all politics is not present 
history. • Political Science is based not only on history bqt, 

2 
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also ■on ethical and psychological foundations. The abatraot 
speculations regarding the nature of the state cannot 
be regarded as History. Using the logical terminology 
°f Prof. Leacock, j we conclude, therefore, that “some of 
gjjjjyjta* history is part of political Bcience, the circles of their 
contents overlapping an area enclosed by each.” 

* 

Some writers are of opinion that the principal problem of 
Political Science is to determine what ought to be so far as the 
constitution and functions of government are concerned, while 
history is concerned with what has been. 

"The earlier writers of Economics considered their subject as a 
branch’ of the general science of the state. The modern writers, 
however, think that economics and politics are two independent 
but auxiliary social sciences. The fundamental bases of the two 
sciences stand in close relation to one another. • Economics is 
concerned with the man’s social activity in production, distribu¬ 
tion and consumption of wealth. But production and distribu¬ 
tion are largely conditioned by the existing form of government. 

T . . . f The system of production and distribution in Russia is 

PoHtiCT on fundamentally different from that prevailing in England, 
because in England government protects and sanctions 
private property, while the Soviet Government does not. 
Conversely, political institutions are greatly affected by economic 
circumstances.t'^The transition from monarchy to aristocracy or 
oligarchy is largely due to the growth of wealth amongst the 
nobles.-The destruction of oligarchy and the growth of proletarian 
democracy may be traced to the Industrial Revolution and the 
appearance of the artisan class. Besides this similarity in fonda- 
mailtBl bases, there are some specific subjects of inquiry which 
arecommon to both, such as taxation, currency, tariff, municipal 
orjgd$emment ownership of public utilities etc. • * « > 

Ethics deals with individual morality while Political Science 
deals with political morality or rights and obligations having 
political sanction. But both took their origin from custom and 
religion when men lived in groups. Later on, when civilisation 
developed, Ethics depended on social sanction, and Politics on 
_. L political sanction. But even now the relation between 
tknwitk the two sciences is very close. “Moral ideag^johacCTOs 


“ Gettel, “when they becom e widespread and pow erful, 
tend inevita bly Eo Be crystallized into law, since tbi same 
mfertaggC that" tgrtg~soc raI''sE ahda rds are those that comprise 
~*byl5Ktp ” Moreover, so far as Political Science deals with 
government, as it ought to be, it depends on Ethics to a large 
extent. The ultimate justification of the State lies in ihe fact 
UM^it promotes good life, and what is good life is to be judged 
fMNa tbewthical stand-point. 
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Social Psychology “is the science ,©f the behaviour of the 
human animal in his social relationships.” As Politics is 
concerned with the play of individual minds, whether of 
the rulers or of the ruled, it is partly psychological. 
Jurisprudence, Constitutional Law and Public Adminis- Ms* 
tration are but sub-divisions of Political Science, 
because the scope of the subjects fall within the jurisdiction of 
the science that attempts a complete explanation of state exis¬ 
tence and activities. 

There is some difference of opinion regarding the relation of 
International Law to Political Science One school of writers 
regards International Law as a branch of Jurispru- lnUtmxtio . 
dence, which is itself a subdivision of Political Science. ®«i l«w j« 
Another school thinks that as it deals with the relation pfiVQT 
of states with one another, it should be regarded as a ti “ I 
kindred subject. Leacock opines that “in measure as inter¬ 
national relations develop in the fixity of a true international law, 
—a code enforced by a recognised authority—so does inter¬ 
national law become merged in the domain of political science.” 



CHAPTER I 


NATURE-OF THE STATE 

I. Definition and Essential Characteristics of the State 

Political Science, being the science of the State, must offer 
a clear and precise definition of the term State. It is all the 
- more necessary because the term is popularly used 

hEni' wi w *th considerable latitude. In phrases like “state 
aid to the poor,” “state control of railroads or 
education” the idea of collective action of society through some 
special machinery as contra-distinguished from individual action 
*8 implied. In states having federal system of government, 
tile' term state is used to designate both the federal union and 
its component parts. 

Every writer of Political Science has offered a definition of 
State, but any two definitions seldom agree with each other. 
We shall therefore first of all discusB the essential character¬ 
istics of the state and then accept the definition which brings 
forward these essentials in the best possible way. 

The state must be composed of the following factors :— 

f I. Territory 
I II. Population 

j III. Government 
1 IV. Sovereignty 

Population, Territory, Government and , Sovereignty—these 
four are “the essential constituent elements, political, physical, 
nod spiritual of the Modern State.” 

Without territory there can be no state, in the modem sense 
of the term. In the primitive age, the pastoral tribes, having 
|( some kind of unity and organisation moved from 
place to place. These can be hardly called states, 
because the idea of territorial sovereignty is firmly imbedded 
in present political thought. The Jews, under the influence 
of the recent Zionist movement, have got some sort of unity 
and organisation, but as they are scattered all over the world, 
they can not .be said to have formed a state. Thera is no fixed 
limit, however, to the area over which the state should 
extend. 


row own- Physical bases 

tSleoMtj- 

SSt** 01 Political and 
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Population is the first essential requisite of a state.:.v:3GK 
uninhabited portion of earth cannot be called a 
state. No limit can be laid down regarding the number e * # *** ,1 “f 
of people a state should have. 

As Prof. ‘Gilchrist has said, “Government is the organisation 
of the State, the machinery through which the State Will 
is expressed.” A people settled on a definite portion of 
earth’s surface cannot form a State without some 
political organisation to which they render habitual Gov * ro “" t 
obedience. The Government is that agency through which 
collective will of the State is expressed and enforced. Prof. 
Gidrags has rightly observed that the State is the “chief progres¬ 
sive organisation of civil society.” Government is the outward 
manifestation of the State, and as such is the organisation for 
the common purposes of the people. , 

It is the element of Sovereignty, which differentiates the 
S^ate from all other social organisations. Sovereignty means 
supremacy. The State is supreme both externally 
and internally It does not admit the right of any SoT ' r * i< “ w 
other body or association to exercise the power of sovereignty 
within its territory or even to share with it the exercise of 
that power. 

The state may be now defined. President Wilson offers the 
briefest possible definition :—“A state is a people organised for law 
within a definite territory." This definition implies all 
the four essential elements of the state. Population, S'sut* 00 
territory and organisation are explicitly mentioned 
and the term law implies sovereignty. The best definition, how¬ 
ever, is that offered by Prof. Garner, because his definition 
clearly brings forth the physical, political and spiritual bases of 
the state. 

Prof. Gamer say s —“ The State, as a concept of Pnlitinn.1 
Science and public law, is a community of persons more o r 
I bbs numerous, per manently occupyin g a definite 
portion of terri tory, independent or nearly so of exter- 
naTcoptroIT and possessing an organised Governme nt to D * Hnltto “ 
which t he great body of inhabitants render Tiahi tuaL obedience. ” 
From thls defination the constituent elements of the state appear 
to be following :—first, a group of persons acting together for 
common purpose ; second, the permanent occupation of a definite 
portion of earth’s surface which constitute the home of the 
Population ; third, complete or almost complete independence 
of foreign control. This third element requires some elucidation. 
We have Shown above that complete independence of faepnm 
authority is an essential characteristic of the state. Bat the 
League of Nations has recognised the British Dominionss 
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of ^maada, Australia and South Africa as states, though the 
British Parliament is legally sovereign over each of them. 
The measure of control, exercised by the British Parliament 
is so small that the Dominions are nearly independent. So 
Prof. Garner has widened his definition of State in order to 
make it tally with the decision of the League of Nations. The 
fourth element, noticed by him is a common supreme authority 
or agency through which the collective will is expressed and 
enforced. 

Territory and population constitute the Physical bases of 
the state. Independence and common supreme authority from 
_ , . its Political basis. The presence of a common purpose 
huhrf the amongst the population and the expression and enfor- 
cement of collective will through the common supreme 
authority supplies the spiritual or ethical basis of the state. 

The United States Supreme Court defined m Chisholm vs. 
Ga case that a state is “a body of free persons united together 
Same defec- ^ or common benefit, to enjoy peaceably what is 
tjeC'defjni- their own and to do justice to others.” This definition 
would admirably suit a Joint Stock Company. A body 
of free persons may mean a number of persons having civil 
rights. Even if it means persons, independent of control of 
others, the definition falls short of scientific precision, because 
it does not mention territory and because it denies the title of 
State -to Borne and to the Marhatta State of the eighteenth 
Century, which set before it the aim of forcibly enjoying what 
belonged to others. 

Prof. Maclver offers the following definition :—“A state is 
the fundamental association for the maintenance and develop¬ 
ment of social order, and to this end its central 
flifnitfop institution is endowed with the united power of the 
community.” This definition might cover a pastoral 
society, which found a bond of union m the patriarch who 
in some way, discharged the powers of Government. Suck a 
society, however, lacks territoriality, which is an indispensable 
condition of true political organ)sation. 

The definition offered by Holland suffers from the same 
defect. He writes ;—“A state is a numerous assemblage of 
human beings, generally occupying a certain terri- 
tory, amongst whom the will of the majority or of 
an ascertainable class of persons is, by the strength 
of such a majority or class, made to prevail against any of their 
number who oppose' it.” By prefixing the word '‘generally” 
before “territory” he means to say that there may be a state 
without territory. 
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Hegel defined the state as “the incorporation of the objected 
spirit.’’ Pufendorf conceived it to be "a moral person endowed 
with a collective will.” These two definitions emphasise 
only the spiritual and moral character of the state to the 
neglect of its physical and political elements. The term 
'State' is loosely used in some cases. The so-called Potition ^ 
Indian states such as Hyderabad, Kashmir, Baroda, iuu«n 
Indore do not possess sovereignty in as much as their * ut ** 
foreign policy is entirely under the control of the British Indian 
government. The interference of the Viceroy in the internal 
administration of the Indian states is not also unusual. Hyderabad 
and other so-called states are called states only by courtesy. 
Then again, the component units of the United States of America, 
such as New York are not truly speaking states, because they 
do not possess sovereignty 

II. Physical Basis of the State 

4 

The greater portion of this book will be devoted to the 
explanation of political and ethical baseB of the Btate. Now 
we take this opportunity to discuss the physical basis of the 
state. Territory and population, Nature and Man, constitute 
the physical basis of the State. For the sake of convenience 
we shall take up in this section the consideration of the influence 
of territory on the origin and development of political institutions. 
The word territory is used here in the sense of physical 
environment. 

The physical environment may be subdivided into (1) the 
contour of the earth’s surface; (2) climate; (3) natural re¬ 
sources ; (4) general aspect of nature. Each of 

these exercises tremendous influence on the social __ 

and political institutions of man. But man has 
also power to resist and overcome these influences. * 1 

The physical features of the world have marked off certain 
areas definitely as political units. The sea gives this'political 
unity to Great Britain, the Alps to Italy, the c t 
Pyrenees to the Spanish Peninsula, the Himalayas th° Mrthv 
to India. Where there is no such natural frontier, 
there we notice a continual source of war and unrest. The 
age-long rivalry between France and Germany regarding the 
Rhine frontier is a case to the point. The size of the state 
tob depends largely on geographical condition. Nature intended 
Greece and Switzerland to be seats of small states, while 
the Russian plain, the Chinese river valleys and the basin 
of the Mississippi are seats of states of vast extent. The. 
outward expansion of state is sometimes influenced by the 
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oontour. of the territory of the state. Thus, Greece, with 
good' harbours and numerous islands in the east first came 
inoonflict with Persia and ultimately expanded towards the 


Extreme cold or extreme heat is not favourable to the 
growth of a state. All great states have arisen in 
.areas where a temperate climate and moderate amount 
of moisture are to be found. 

The areas where the horse, the cow and the sheep were found 
in plenty, became seats of pastoral people. Only where the soil 
Kcxwrcn an< ^ climate were adapted to agriculture, men gave up 
the nomadic or semi-nomadic life and settled down 
permanently in one place. With the fixity of habitation began 
the organisation of political life. The transition from agricul¬ 
tural to industrial conditions has been largely due to the presence 
of minerals, and especially coal and iron. The modem political 
predominance of England, Germany and the United States has 
been made possible by the presence of mineral wealth. 

The violent and terrible aspect of nature makes man depend 
more on imagination than on reason ; lacking Belf-relianee he 
. turns for protection to a powerful man Thus des- 
uptca of potism is said to be a normal feature of a country, 
where great mountains, mighty rivers, earthquakes, 
volcanoes form the back-ground of human life. Where there 
is no such awful phenomenon, moderation, reason, individualism 
are said to be developed and men adopt democratic form of 
government. 

But the claims of geographic influence are not certain and 
UaOndou a * 5so ' u ^ e ' Awful aspect of Nature is said to contribute 
ofth* ioffo- to despotism ; but Wordsworth voices the popular-belief 
that love of freedom is associated with the sea and the 
mountains. 

“Two voices are there, one is of the sea, 

One of the mountains, each a mighty voice 
In each from age to age thou did’st rejoice, 

They were thy chosen music, Liberty !” 

Nothing succeeds like success. To-day the people of Europe 
and the United States of America have acquired ascendency in 
almost every sphere of life, and they are eager to prove that 
nature intended them to be supreme. Similarly, twenty-three 
hundred years ago the Greeks thought that they were the only 

K le whom nature had intended to make supreme- over others. 

t wrote Aristotle :—“Those who live in a cold climate and 
in Northern Europe, are full of spirit, but wanting in intelligence 
and skill; and therefore they keep their freedom, but have no 
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P olitical organisation, and are incapable of ruling over others. 

Whereas the natives of Asia are intelligent and inventive ; bat 
they are wanting in spirit, and therefore they are always in a 
state of subjection and slavery. But the Hellenic race, which 
is situated between them, is likewise intermediate in character, 
being high-spirited and also intelligent. Hence it continues free, 
and is the best preserved of any nation.” 

The famous English writer, G. K. Chesterton, has shown that 
the influence of geographic environment may be pushed to 
absurdity. He writes :—“Thus Spaniards (it was said) 
are passionate because their country is hot ; Scandina- cHtidlra 0 ”'* 
vians adventurous because their country is cold; 
Englishmen naval because they are islanders ; Switzers free 
because they are mountainous. It is all very nice in its way. 
Only unfortunately I am quite certain that I could make up 
quite as long a list exactly contrary in argument, point-blank 
against the influence of their geographical environment. Thus 
Spaniards have discovered more continents than Scandinavians, 
because their hot climate discouraged them from exertion. Thus 
Dutchmen have fought for their freedom quite as bravely as 
Switzers, because the Dutch have no mountains. Thus pagan 
Greece and Rome and many Mediterranean peoples have specially 
hated the sea, because they had the nicest sea to deal with, the 
easiest sea to manage.” We may add to this that modem science 
is making rapid conquest over nature and so the influence of 
geography may be counter-acted to a large extern 


III. State and Government 


We have discussed the essential attributes of the state. Now, 
it is necessary to define and discuss some concepts, without an 
understanding of which the activities of the state can not be 
described. 


In order to understand some of the most fundamental questions 
of Political Science, it is first of all necessary to diet inguish_. the 
S tate from Governmen t Failure to recognise this dls” 
tinction has led to grave errors in the past. The term 
State is an abstract one and it is possible to conceive Goieramtnt 
of it apart from the existence of any particular state, 
because all states are alike in essence. But the term “Government” 
iiTa edmdreth one'ahd ^tiTorms varWaccordin g to t he.politic al con- 
ditions prevailing in each state! The State is the sovereign com- 
muulty, politically organised, while Government is the agency or 
organisation through which the Will of the state is expressed and 
realised. The State possesses sovereignty, while Government 
enjoys derivative power delegated to it by the state through its 
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constitution. The term “government” is narrower than the term 
“state”. All the citizens of a political community constitute 
the state but not the government Territoriality is an essential 
attribute of the state, but the term government has no reference 
to it. The state possesses quality of permanence but govern¬ 
ment is not immortal Changes in the form of government from 
monarchy to oligarchy or democracy either by revolution or 
constitutional evolution do not put an end to the state. But 
without some kind of government no state can exist even for a 
short time. It is the government which carries out the function 
of the state. The state is, in its daily administration, simply the 
government. As there are different classes and economic interests 
in the state, the government may lie at the disposal of some one 
class or interest. Frequent struggle goes on between one section 
and another for the capture of governmental power 
In popular signification, Government means a special body of' 
ministers in England, or in the provinces in India. But m 
Connotation W1 ^ er sensp , Government means the sum total of 
at the term" all the legislative, executive and judicial bodies in the 
Government cen ^j. a j ( provincial, local or colonial field It must 
have, therefore, military pow'et, or the control of armed force , 
legislative power or the means of making law , financial power 
or the ability to extract sufficient money from the community 
to defray the cost of defending the state and enforcing the law 
it makes. In its widest signification the term Government 
must include the electorate too “When the electorate, through 
the suffrage, chooses Governing officials, it is exercising the 
executive power of appointment , by means of the Initiative 
and Referendum it shares in legislation , and by jury service 
it becomes a part of the Judiciary” (Gettel) It must also 
include the group of officials known as the administration and 
the special organs, which are entrusted in some states with 
the task of amending the constitution 


We may now define Government, in the language of Dealey 



as “the sum total of those organisations that exer¬ 
cise or may exercise the sovereign powers of the 
state.” 


IV. State, Community, Society, Association and Institution 

According to scientific terminology, Community is the widest of 
the terms used in the heading of this section. Every developed 
Coarauitr Community gives rise to an organised society. Within 
an orgamaed society there exists a vast complex of 
Associations, Institutions and Social Customs. The state is a 
particular form of Association, 
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The term Community’ has been defined by G. D. H. Cole 
as “a complex of social life, a complex including a number of 
human beings living together under conditions of social relation¬ 
ship, bound together by a common, however constantly changing, 
stock of conventions, customs and traditions, and conscious to 
some extent of common social objects and interests ” Mac- 
Iver understands by a community an area of common life. This 
common life developes in some kind 01 degree distinctive common 
characteristics, manners, traditions, modes of speech etc. 
Members of a community may have common customs, common 
sentiments and common religion The area of a community may 
be small like a clan, family or village, or it may spread over the 
whole world like the Christian or Moslem communities There 
may be communities within a community The Hindus form 
a community, but within it there is the community of the 
Bramhanas , and again, amongst the Bramhanas the Bhumihar 
Brainhana community Similarly, the Christians form one 
community, but the various Christian sects form communities 
by themselves A community is not an institution or formal 
association but a eentie of feeling The feeling of unity 
makes it easy for the members of a community to associate 
themselves together for the various purposes which they 
have in common. 

Society may be defined as “the complex of organised associa¬ 
tions and institutions within a Community.” But Maclver 
uses the term Society in the most general sense. According to 
him it includes every kind of willed relationship of man to man ; 
and as such community and associations are but special aspects 
of social life Deliberateness and conscious activity form the 
essence of Society A large number of men travelling by the 
same road or by the same train do not constitute a society, 
because they have no common plan or common will ; but a few 
students meeting once a month to hold a debate may form a 
Debating Society. Society, like the community may be big or 
small. A society has no reference to territorial occupation; 
while territoriality is an essential mark of state The term 
society suggests not only the political relations by which men 
are bound together, but the whole range of human relations and 
collective activities Society may be organised or un-organised ; 
but the state must have an organisation namely, government. 
There existed and even now exist among the extremely back¬ 
ward parts of the world social groups which did not or do not 
know anything of the state. But a well ordered society can not 
exist without the state ; because it is the state which binds 
individuals to certain rules of outward conduct. But it should 
be clearly recognised that the state can not regulate every form 
of social conduct. “There are social forms", observes Maclver, 
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“life the family or the church or the club, which owe neither 
their origin nor their inspiration to the state ; and social forces 
like custom or competition, which the state may protect or 
modify, but certainly does not create ; and social motives like 
friendship or jealousy which establish relationships too intimate 
and personal to be controlled by the great engine of the state/' 
The basis of association is the consciousness of a want requiring 
co-operative action for its satisfaction. An association may be 
defined in the words of Cole as “any group of persons 
•ocaton p ursum g a common purpose or system or aggregation 
of purposes by a course of co-operative action extending beyond a 
single act, and for this purpose, agreeing together upon certain 
methods of procedure and laying down, in however rudimentary 
a form, rules for common action ” 

A University, a Trade Union, a Church is as much an 
association as the State But there are points of fundamen¬ 
tal difference between the state and these other 
Kt«en ,on forms of association A man is bom in a state ; 

otherfenn* be cann °t choose the state to which he is to belong 
«o^“ oci * i U8fc a ^ ter h |s birth But he can make a choice of 
the Universities, Trade Unions or Churches to which 
he would like to be a member. He can become a mem¬ 
ber of many associations eg of two or three Universities 
or Trade Unions, but he must be a member of a single 
state. The area of a state is confined to a particular loca¬ 
lity, but an association like the Boman Catholic Church or 
the Third Internationale covers the whole world. Other 
associations are not as permanent m character as the state. 
The utmost punishment which other associations can inflict 
is expulsion, bqt the state can even forfeit the life of a 
member. Voluntary associations thus lack the legal power 
of coercion—the power to command and enforce obedience 
—in short the power of Sovereignty. This is the most fundamen¬ 
tal distinction. The purpose of a voluntary association is 
limited to the pursuit of one or at most a few particular 
interests, whereas the state is concerned with a great and 
ever-increasing variety of interests. In short, it is charged 
with the care of general rather than particular interests. 

An association like a University is created by the state. A 
Trade Union grows up without the agency of Government 
indeed, but it can be dissolved by the state. A church 
may be prior m origin to the state, but it must 
a$imS? be tacitly or explicitly recognised by the state. A 
U*tatawo. Church whose activity is detrimental to the interest of 
the state may be forcibly expelled from a state. Thus 
the state is an all-pervasive, compulsory, permanent and 
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theoretically an omnipotent association, while other assodia* 
tions are limited in their scope, procedure and function. It is the 
state which upholds and enforces order amongst other associations 
within its boundary. 

According to legal theory the State is the sovereign association, 
normally supreme within a definite territory and over a complex 
of activities. But the juristic conception of the State 
is vague and abstract. It does not take into account ut»i^eotr 
the different kinds of social and individual forces p"f c ' t " ce 
which struggle to control the government vested with 
supreme legitimate power. Political scientists of the present 
day regard the state simply as an order in which there is 
super-ordination and subordination of individuals and groups 
to each other, and think of this order as obtained and maintained 
by social power, operating in the name and with the title of 
supreme authority. 

An Institution has been defined as “a recognised custom or 
form of social tradition or idea, manifested in and through human 
beings either in their personal conduct and relationship f ^ ^ 
or through organised groups or associations.” Marriage, n,t u ‘ on * 
Monogamy, Monarchy, Peerage, Caste etc. are examples of 
Institution. They are, therefore, long established forms of social 
traditions. Their importance or usefulness lies in the fact that 
they maintain social stability by ensuring the continuance of 
social ideas or ideals. Except in the event of extreme idealism 
getting the upper hand, on account of the social institutions, 
social life flows easily. In course of ages and generations again, 
new institutions come into existence with the changing social 
order. In short, institutions though changeable have a long lease 
of life to run. 


V. State, People, Nation and Nationality 

The concept of state is purely legal and political. A state has a 
legal authority to enforce the people and a political organiza- 
, tion through which that authority is expressed. A 
I people, on the other hand, js mainly a racial or ethno- 
logical concept. Common traditions, common origin 
and a consciousness of common interests are the basic 
considerations which go to make a people. A number of families 
happening to live together somewhere and developing some 
measure of friendship do not form a people. It is when they 
become welded together in a unity of culture and traditions 
that they constitute a people. 

According to Burgess, a people is defined as “a population 
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hating a common language and literature, a common tradition and 
history, common customs and a common consciousness 
betw*n‘°'’ of rights and wrongs, inhabiting a territory of a geogra- 

People and 


Peopl 

Katie 


phic unity”. In the opinion of Gumplowicz also the 
test of a people is “community of civilization”. Simi¬ 
larly Bluntschli defines a people as “a union of masses of men of 
different occupations and social strata in a hereditary society of 
common spirit, feeling and race, bound together, especially by 
language and customs, in a common civilization which gives 
them a sense of unit) and distinction from all foreigners, quite 
apart from the bonds of the state.” 

A nation, on the other hand, is defined as an association of 
people of ethnic unity inhabiting a territory of a geographical 
unity. The German word “Volk” is usually translated 
i “- (m mto English as “people”, but it has got the same 
political significance as the English word Nation. This similanty 
in meaning between the German word “Volk” and the English 
concept “Nation" is due to the respective interpretations of the 
two terms. Bluntschli observes that the chief point which dis¬ 
tinguishes a nation from a people is that in it the community of 
rights is developed in a more marked degree and is raised to the 
point of participation in the conduct of the state. So a nation 
is usually accompanied by statehood, whereas a people is not. 

But every nation is not mvariabl) a state, for there are states 
which comprise many nations and nationalities. In a state again, 
there may be many peoples. Sometimes, again, a people may be 
identical with a nation ; hut in most cases a nation consists of 
many people. '' 

The distinction between “nationality” and “nation”, has been 
drawn by Lord Bryce as follows ■ "a nationality is a population 
held together by certain ties, as for example, language 
between^ 011 and literature, ideas and customs and traditions, in such 
N*tto«»utT ft W18e as *° itself a coherent unity distinct from 
other populations similarly held together by like ties of 
their own ; a nation is a nationality which has organized itself 
into a political body either independent or desiring to be indepen¬ 
dent.” The distinction between nation and nationality, therefore, 
rests on the attainment of political organization. When a 
nationality attains political organization, i.e. becomes endowed 
with statehood, it emerges into a nation. A nationality is thus a 
nation in making—a developing nation. 

Nationality is a concept of purely subjective character. It is a 
T _ 1f . .. spiritual sentiment arising among a group of persons 
affrffyrf* who speak a common language, who cherish common 
** historical traditions, and who think that they constitute 
a distinct cultural society. The sentiment of nationality is respon- 
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sible for the desire in the group to control their own social lifeflfe 
religion, law and politics. “It implies”, observes Prof. Laski, “the 
sense of a special unity which marks off those who share in if 
from the rest of mankind. That unity is the outcome of a common 
history, of victories won and traditions created by a corporate 
effort. There grows up a sense of kinship which binds men into 
oneness. They recognise their likeness, and emphasize their 
difference from other men." 

VI. Organic or Organismic Theory of the State 

We have shown before that unity is the essential characteristic 
of the state. But different theories have been started regarding 
the nature and degree of this unity. One school 
of writers, known as the monistic school, holds that the 
individuals composing the state are so completely Mturcrftk* 
merged in it that they have no separate existence at all. ***** 

There is another opinion, known as the rnonadistic theory, which 
says that the individual is a self-contained unit and that the only 
bond of unity between state and individual is that of geography. 
Still another school, the dualistic, considers the relation of the 
individual to society to be one of partial dependence. Finally, 
there is the organic theory of the state, which has found advocates 
from the earliest times. 

The theory which regards society as analogous in structure to a 
biological organism, and think that the relation of the individual 
to the whole mass is similar to that which exists 
between the cell and organism of a living being is 
known as the Organic theory. The tendency of Greek mictbSory" 
political thought was to insist on the subordination of 
the individual to the state. In this sense, the political theory of 
Aristotle may be called organic. In the middle ages, too, various 
writers advocated this theory to show that there can not be two 
heads in a body politic and as such either the Emperor or the 
Pope must be the head. But the elaboration of the theory and its 
express application to the problem of Government interference 
could be made only after the establishment of the evolutionary 
theory of the biological world in the nineteenth century. Amongst 
the notable advocates of this theory we may mention Herbert 
Spencer (English), Bluntschli (German), Auguste Comte (French) 
and Gumplowicz (Polish). 

' These writers hold that there is a striking resemblance in origin, 
structure and function between social body and animal organism, 
—(1) Origin—Both the animal and social bodies begin 
as germs and develop complex structures naturally in 
course of time. (2) Structure—In both there exist the utwlTthe 
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T | . y * sustaining system, the distribntory system and the 
regulating system. “Just as the foreign substances 
which sustain the animal determine the alimentary 
canal, so the different minerals, animals and vegetables determine 
the form industrialism will take in a given community.” As 
there is the circulatory system in the Organic body, so there is 
transportation in body politic. The nervous and nervomotor 
system in the animal finds its parallel in the governmental military 
system in the body politic. Bluntschli goes so far as to attribute 
sexual qualities to the state which is masculine, while the Church 
is faminine. (3) Function—The most important and fruitful 
parallel between the two is to be found in function. As hands 
and feet are parts of the body, so the individual is the part of 
society. “As it is impossible to consider that the hand has separate 
existence from that of the body, so is it impossible to divorce the 
individual from society.” The individual exists in State, and 
the State exists in the individual. 

The Organic theory about the nature of the State serves a 
valuable purpose by emphasising the essential unity of the State. 

The individual is not an isolated entity but a social 
cri ijriMi ot • aivl the state also depends on the individuals 
composing it. The Organic theory thus clearly 
brings before ns the inter-dependence of the State and the 
individual. 

But Herbert Spencer has built up his individualistic political 
philosophy on the basis of the dissimilarity which he finds 
Spencer'! between society and the Uni mal organism. He observes 
that consciousness in the animal is concentrated in a 
small part of the aggregate ; while in social organism 
it is diffused throughout the aggregate. Hence he concludes that 
society exists for the benefit of its members, and not its members 
for the benefit of the society. This conclusion denies the intrinsic 
relation of the individual to society, and thus deprives the Organic 
theory of whatever merits it possesses. 

(a) It points out only an analogy, and analogy does not mean 
identity. In the animal organism hands, feet or eyes can not have 
separate will, but the will of the State is influenced and 
largely determined by volitions of the individuals 
composing the state, (b) The activity of the members 
of an animal organism is wholly confined to the organism itself, 
but the existence and activities of the members of the state 
are not exhausted in the life and activity of the state. 
t£»re*i»** te The state can control action only but not motives, (c) 
4*ubtr«« The constitutents of the body politic move freely from 
place to place and tbeir number may be arbitrarily 
added to or lessened ; but the members of an ani maK^tganism 
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are permanently • fixed, (d) Animal organism derive theitfHBM* 
from pre-existing living beings, but the State does not and can not 
obtain vitality from other political powers, (e) There is a 
danger too in following the organic analogy in the case of the 
State. In animal organism the laws of development are blindly 
and intuitively followed. If we do not make efforts to better the 
organism of the state and depend on natural growth there will 
be no improvement. The growth of the State is, 
to a considerable extent at least, consciously felt, and 
the form of its organisation self-directed, (f) The 5— ♦* « 
Organic theory may prove to be positively mischievous 
either by emphasising on the entire subordination of the individual 
to the State, or by giving too much stress on the independence of 
the individual of the State. Hence it is better to reiect the 
analogy of the State to animal organism 

VII. Idea and Concept of the Stafjf 

German writers make a distinction between the concept and 
the idea of the state. They maintain that the concept of the 
State at any historical period is found in the common attributes 
of the states actually existent. The idea of the state is the 
ideal of perfect form of which any actual state is only an 
approximate realisation. Burgess further elucidates the distinc¬ 
tion by observing that, “the idea of the state is the state perfect 
and complete ; the concept of the state is the state developing 
and approaching perfection... . With the progress of mankind and 
the development of the world the two will tend to become 
identical.” 

Different ages have got different ideals of the state. The 
Greeks thought the perfected form of city-state to be the ideal. 
The nineteenth century was inspired by the ideal of national 
state. The greatest thinkers' of the present century aspire for 
a world-state, organised on federal principles. The ideal of a 
world-state is not a new one. Alexander the Great, the Boman 
Emperors, the Holy Roman Emperors, and Napoleon were all 
haunted by this ideal. But they thought of realising this ideal 
by imposing their own will on the rest of the world. This gave 
rise to disoontent amongst the subject peoples and brought about 
the ruin of their scheme. If the nation-states of the modern 
world can, by any means, be federated together, each retaining 
its distinctive culture and civilisation, much of the misery of the 
world, due to war and economic rivalry, would come to an end. 
The League of Nations stood for this ideal ; but the European 
statesmen failed to show their sincerity of purpose in their 
attempts to realise it. 



CHAPTER n 

THEORIES OF ORIGIN OF STATE 

I. Speculations about the Origin ot the State 

The origin of the state is obscure, though the modem sciences 
of Biology, Ethnology and Anthropology have thrown much light 
on it. It is not possible to point out any definite period when the 
state might be said to have come into existence. Manifestation 
of political consciousness and evolution of political organisation 
are the two essential factors of the state. But the circumstances 
under which primitive men secured for the first time these two 
essentials of state-life are veiled largely in the mists of obscurity. 
Hence various theories were started in different ages to explain the 
origin of the state. Some theorists held that the State originated 
from the divine will; same maintained that it waB created by a 
contract ; some argued that it was brought into existence by force 
ot cunning ; and others traced its beginning in the patriarchal or 
matriarchal family. All these speculations are based on inferences 
and generalisations. None of these is accepted now a a valid. Yet 
a discussion about these theories serves some very* important 
purposes. First, these theories indicate the conditions and spirit of 
the age in which they flourished. Political theories are the outcome 
of actual political conditions and as such tbeir study is 
stwg'ini'tta ^dispensable to historical political science- Secondly, 
these theories had immensely influenced political deve¬ 
lopment. The theory of divine right of kings was 
largely responsible for the conflict between the Crown and Parlia¬ 
ment in England in the seventeenth century. The Social Contract 
theory of Rousseau strengthened the belief in democratic govern¬ 
ment. Thirdly, discussions of these theories throw tight on the 
general, concepts and problems of political science. 

H. The Theory of Divine Origin 

The earliest theory regarding the origin of the state is that 
which attributes the establishment of the state to God- According 
to this theory, God made his will knowxl to certain 
ffSCT* persons, who were his vicegerents on earth. These 
•* fc * orT vicegerents communicated the will of God to the 
people and exacted obedience from them. With the enforcement 
of order and obedience originated the state. 

In the Santi Parvan of the Mahabharata we find that the 
people found anarchy intolerable and approached God for relief. 

God appointed Mann to rule over them. Other passages 
£9£$totw of the great epic show that obedience to the king was 
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inculcated on the ground that the king has in him the 
higher essence of divinity. But at the same time the 
Santiparv&n ( Ch. 92 ) lays down that it is the duty of the 
people to kill a tyrant who transgresses Dharma. This 
proves that the Divine Bight of kingship was not accepted' 
by all schools of thought. But the Divine Origin of state is 
not the same as the Divine Right of kingB. In ancient 
India some thinkers, though not all, attributed the origin 
of state to the divine will or active intervention of God. The 
ancient Egyptians, Persians, Chinese and Japanese believed in 
the Divine Origin of state and in the divine rights of kings. The 
Greeks regarded the State as natural and thus may be said to 
have believed it as a divine institution. Christianity strengthened 
the belief in the theory of Divine Origin. The following saying 
of St. Paul found favour with the Church Fathers—“Let 
every soul be subject unto the highest powers ; for there is no 
power but of God ; the powers that be, are ordained of God. 
Whosoever resisteth the power, resisteth the ordinance of God 
and they that resist shall receive to themselves damnation.” 

In the middle ages a great controversy arose between the 
Papacy and the Holy Homan Empire. Both the Pope and 
the Emperor claimed to be the vicegerent of God in 
temporal matters and Both defended the divine Middle •*«. 
nature of the State. During the Reformation, Luther, 

Zwingli and Calvin reiterated the divine origin of civil authority 
and the necessity of the citizen's obedience thereto. The divine 
origin theory has practically become obsolete to-day, though its 
relic can still be traced in guch expressions as : “By the Grace 
of God George VI King of Great Britain and Ireland, Emperor 
of India.” 

The theory of Divine Origin of State gave rise to the doctrine 
of Divine Ttight of Kings. If God created state and invested 
the king with royal power, all persons succeeding to the office 
of the king may claim to govern wrong by right divine. James I 
of England was a stout defender of^. the divine right 
of Kings. He wrote a book entitled “True Law of Free 
Monarchy” and in it he claimed,—“It is atheism' and 
blasphemy to dispute what God can do, so it is te; 1 -" 1 
presumption and high contempt in a subject to dispute 
what, a king can do, or sav that a king cannot do this or that." 
Fihher in his “Patriarcha,” written in 1681, held almost similar 
views. -The French writer Bousset also asserted that the king ia 
an image of the Majesty of God himself. The theory was 
discredited during the French Revolution, but, after the 
Revolutionary and Napoleonic wars, the sovereigns of Austria, 
Russia and Prussia nnlnrtml v tumerted in the famous treat? di 
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the Holy Alliance that they looked upon themselves as being 
delegated by Providence to govern their peoples. The belief in 
the divinity of the King still persists among the simple folks of 
India and especially amongst the Nepalis. 

It is true that the primitive peoples believed and still believe 
in the supernatural power of the king. The king was very often 
the highest priest amongst primitive peoples. Meta- 
physically, it may be true that all power ultimately 
comes from God and that by Him is implanted 
in the nature of man the need and demand for the state. 
But the theory of divine origin of state fails to explain 
why in a particular community a definite set of individuals 
should arrogate to themselves the right to rule. It becomes also 
difficult to explain the position of an elected president of a State 
with the help of the theory of divine origin. Moreover, the laws 
of God and the rules of morality have their authority upon 
intentions rather than on outward acts. But the state deals 
with external action only. The theory makes the king all- 
powerful and unaccountable to anybody and hence it is liable 
to prove dangerous sometimes. Monarchy and not any other 
form of government is possible under this theory of divine origin. 

The theory of divine right of kings declined owing to (i) 
the separation of Church and State (ii) the rise of 
STdVcuL Social Contract theory which emphasised consent 
and (iii) actual refutation of absolutism by the growth 
of democracy. Now-a-days nobody seriously believes 
in this theory. 


III. The Contract Theory 

The term ‘contract’ has been used in political theory in a double 
sense. First, it has been used as description of an agreement 
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wMJoo. x: ui uu.s ueen used as description oi an agreement 

between rulers and subjects, according to which the power of 
ruling is placed in particular hands. The agreement may be called 
Govern- khe ‘governmental compact’ and by it the legitimacy 
of the existing governments is determined. Secondly, 
■ad Aociti contract means an agreement between individuals of 
a particular community, according to which such 
community first becomes politically organised. In this agreement 
to b€ politically organised, there is no necessary reference to 
the manner in which, or the person by whom, the political 
power is to be exercised. This may be called the Social Contract 
or Political Contract. By it the origin of the State, that is, of the 
political power itself, is explained. Logically, the Social Contract 
must precede the governmental contract, because, unless a 
community is politically organised there cannot be any agreement 
regarding its form of government. Bat in the history of political 
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theory we find that the governmental compact was enunciated 
before the Social Compact. 

The essential ideas of all contract theories may be stated as 
follows. In the period antecedent to the institution of government, 
man is found in the “state of nature,” uncontrolled by 
any laws of human imposition. Man is guided by such 
regulations as are supposed to be prescribed to him by ^^* ct 
nature itself. These regulations are, of course, unwritten, 
and their spirit is spoken of as the law of nature. Different 
theorists have expressed different ideas regarding the condition of 
man in the state of nature. Some hold that it was too idyllic 
to last, others think that it was too inconvenient to be tolerated ; 
whatever might be the case, man is led to substitute for it a union 
with his fellowmen. Each individual gives up now his isolation as 
“natural” individual, and secures in return the protection of all 
against the possible rapacity of each. Human law, now, takes the 
place of natural law. The process by which political authority 
is instituted, is, according to this theory, the deliberate and 
voluntary agreement of the members of the community who, 
through the instrumentality of a covenant, organise themselves 
into a body politic. 

The idea of basing the authority of rulers upon an original 
compact with their subjects is of very ancient origin. We find 
a suggestion of it in Plato ; the Epieurians developed it. « 

The Roman jurists universally held that the power of e»riy 
the Emperor rested with an original explicit or implicit thTulIon 
consent of the populace. Feudalism is also based upon 
the contract between the tenant and his overlord. The mediaeval 
and early modern writers generally took this view. 

Up to the end of the XVIth century, society was held to be the 
product of instinctive sociability of man. So the theory of social 
compact did not attract much attention. The first 
writer to make the idea of an original social compact a Huiory of 
necessary antecedent to the governmental compact was compact 
Althusias, who wrote at the beginning of the XVIIth 
century. The theory waa developed by Grotius and Pufendorf. 
But the greatest application which the theory received was from 
Hobbes, Locke and Rousseau. 

IV. Application of fhe theory by Hobbes, Locke^ 
end Rousseau 

“With Boasseau”, observes Leacock, “the doctrine of Social 
Contract, which in the hands of Hobbes was made a weapon of 
defence for absolutism, and with Locke a shield 
for constitutional limited monarchy, becomes the basis 
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gy gffgy * of popular sovereignty.” This observation clearly brings 
, forth the different uses to which the theory may be put. 

Hobbes, private tutor of Charles II, published his Leviathan in 
1651, in order to defend monarchial absolutism. Locke, another 
Englishman, published his Two Treatises of Civil Government 
in 1690 in order to defend the Revolution settlement of 1689. 
Rousseau, a citizen of Geneva, published his ‘Social Contract’ 
in 1762 in order to promulgate the theory of popular sovereignty. 
Each of these illustrious writers imagined a state of nature and 
explained the need and character of the contract in a way, most 
suitable to arrive at the conclusion he wanted to maintain. 

According to Hobbes, the state of nature is one of unceasing strife. 
The competition between man and man for the means to gratify 
The inter- identical appetites ; the fear in each lest another surpass 
gretatjon°f him in power ; and the craving for recognition as supe¬ 
rior are the causes of strife. It is a state of “continual 
fear and danger of violent death ; and the life of man solitary, 
poor, nasty, brutish and short.” Finding this condition of life 
unbearable, man is driven by evident necessity to join himself with 
his fellows under some common authority. Each individual 
makes a Covenant with his fellows under the following terms :— 
“I authorise, and give up my right of governing myself to this man 
or to this assembly of men, on this condition that thou give up 
thy right to him and authorise all his actions in like manner.” 
'Hie consequences of this Covenant are that (I) no breach of the 
original pact by the sovereign can be set up as a ground for its 
violation by the subject, for the sovereign is no party to the 
compact. (2) Every act of disobedience by a subject is unjust, 

- whatever might be the ground alleged for the act. (8) There is 
no justification for resistance by the minority on the ground that 
it did not choose the sovereign, elected by the majority. 
Sovereignty, therefore, implies an absolute exemption from any 
resistance or interference on the part of subjects. According to 
the theory of Hobbes the subjects can enjoy only those rights 
Which the sovereign has permitted and those which have not 
been expressly forbidden by law. From the legal point of view 
he may be right ; but such a political doctrine gives rise to 
tyranny. The people, by their own admission, surrendered all 
their natural rights because of their desire to preserve themselves 
from violent death and to enjoy such things as are necessary for 
commodious living. But if the sovereign has absolutely no check 
on hid authority, he may unnecessarily take away the life and 
property of his subjects. Inspite of this defect in his theory, 
Hobbes holds an eminent position in the domain of political 
philosophy, because he was the first English philosopher to 
recognise the value of social order and discipline. 

Hobbes’s theory is also attacked on the ground that he failed 
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to make a distinction between the will of the ruler and the will of 
the State. Hobbes feared that rebellion against a Critjciira 
particular ruler would lead to the destruction of the n “* 
State. “He did not realise that the form of government may be 
changed without destroying the State, and the existence of 
sovereign power does not necessarily mean the absolute authority 
of the particular persons who exercise it.” 

To Locke the state of nature is not a state in which men live 
in brutish reciprocal hostility, but one in which peace and reason 
prevail. It is not a lawless state. Under the law of Jnler 
nature men enjoy their natural rights of life, liberty potation of 
and property. But in the state of nature, there is no * 
common organ for the interpretation and execution of the law 
of nature. Though this law is implanted in the hearts of all 
men, yet differences of intelligence and conflicts of interest will 
cause disputes. So the necessity for organising civil society 
arises. According to Locke each individual contracts with each 
to unite into and constitute a community for the purpose of 
preserving life, liberty and property. The contract involves an 
agreement by each of the individuals to give up his natural right 
of executing the law of nature and punishing offences against that 
law, but not all his natural rights, as Hobbes has described. 
“There and there only”, says Locke, “is political society where 
every one of the members hath quitted the natural power, 
resigned it up into the hands of the community in all cases that 
exclude him not from appealing for protection to the law 
established by it.” This is the original social contract ; but it 
is supplemented by another contract, which may he termed the 
governmental compact. The second contract is not expressly 
stated as such by Locke, but is implied by him. The people 
having been organised into a civil society or commonwealth 
seem to have made another Contract with the king (but according 
to the interpretation of Ritchie, the king was not a party to the 
covenant described by Locke). The nature of the second or the 
implied contract can be inferred from the following observations 
of Locke :—“The legislative power, constituted by the consent' 
of the people, becomes the supreme power in the commonwealth, 
but is not arbitrary. It must be exercised as it is given, for 
the good of the subjects. Government is in the nature of a trust 
and embraces only such powers as are transferred at the time 
of the change from a state of nature. The Legislature must 
dispense Justice by standing laws and authorized judges no 
man can be deprived of his property without his consent, nor 
can taxes be levied without the consent of the people or their 
representatives." At another place he observes : 

“The community perpetually retains a supreme power of 
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saving, themselves from the attempts and designs of anybody, 
eyep pf their legislators, whenever they shall be so foolish or so 
wicked as to lay and carry designs against the liberties and pro¬ 
perties of the subject.” 

Locke’s merit lies in rendering his theory a basis for revolution 
and democracy. He limited^the powers of the government and 
• m recognised the value of the consent of the people. 
c “ m ' Locke however did not appreciate fully the significance 
of legal sovereignty and failed to see that revolution, however 
desirable, is never legal. 

Rousseau conceives the state of nature to be one of idyllic 
felicity. Primitive man was unfettered by the Bhackles of 
authority and free to live his life without being bound 
by artificial bonds of human laws. But, as the 
6.ou»««u° members of the race increase, this primitive condition 
is found to be disadvantageous in many respects. 
So the men of the community “contracted” themselves out 
of the natural state into a civil state. The formula on which 
civil society rests is, according to Rousseau, this—“Each of us 
puts into a single mass his person and all his power under the 
supreme direction of the general will ; and we receive as 
a body each member as an indivisible part of the whole.” His 
exposition of the spirit and effect of his contract is an amazing 
medley of bad logic and utter childishness. Thus he argues 
—“Sinoe each gives himfelf up to all, he gives himself up to 
no one ; and as there is acquired over every associato the same 
right that is given up by himself, there is gained the equivalent 
of what is lost, with greater power to preserve what is left.” 
If a man gives up his all, how can be preserve “what is left” ? 

Rousseau has accepted many of the premises of Hobbes but 
the inference he has drawn from them is akin to that of Locke 
in some respects. Like Hobbes he believes in one contract only 
and to this contract the Government was not a party. Again 
like Hobbes Rousseau imagines that the people surrendered by 
this contract all their rights without any reservation. But 
whereas the surrender of rights is to the Government in the 
theory of Hobbes, the people in Rousseau’s theory make an 
absolute surrender of their rights to the community itself. 
According to Rousseau the community itself, and not the 
Government is the sovereign. But both the philosophers 
make the sovereign power absolute, indivisible and inalienable. 
Hobbes confused the state with the government and vested 
absolute power in the latter. Rousseau, however, makes a 
clear distinction between the two and places the sovereign authority 
in the people itself. “The sovereign power which Locke con¬ 
sidered as held in reserve by the people, and only to be exercised 
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in extreme cases, Ronsseau held to be in continual and constant 
exercise by the people. Aoccording to Rousseau, by 
the original compact the people themselves in their T 

collective capacity became the sovereign and continued 
so.” Rousseau holds that a collective body is created by the 
contract. This body is called the State when it is passive ; it is 
called Sovereign when it is active ; and it is designated Power 
when it is compared with others like itself. Rousseau made the 
State absolute by cutting off the idea of governmental compact 
from the contract theory. 

To Rousseau, however, the general will appeared to be the will 
of the community as a whole, and as such absolutely disinterested 
in all cases of conflict between one section and another, Criticitm 
or between one person and another. Theoretically sn 
this is true indeed, but in every day life we often * * ory 
notice that the unrestricted power of the general will does prove 
arbitrary and tyrannical to certain sections of the people. 


V. Criticism of the Contract Theory 

The contract theory of the origin of State helped to usher in 
the era of democracy by emphasizing the elements of ‘consent 
and will’ as the basis of government. It inspired men 
to think that they themselves of their own free will th ' 

can choose the form of government under which they 
want to live. The supreme value of the theory lies in showing 
that will and not force is the moral basis of political obligation. 

But the theory is not only unhistorical and illogical, but also 
positively dangerous. We do not know of any group of savages 
without any knowledge of political organisation sud¬ 
denly forming themselves by agreement into a body inhi, to ric«i 
politic. Life in primitive society was communal in 
character. People were born to a particular status or condition 
and bad to spend his life in that very station. The refined idea 
of contract could not have entered the mind of the primitive 
people. Maine has shown that the progress of civilization has 
been from status to contract. The primitive people, therefore, 
3ould not have formed themselves into a body politic by the 
sxercise of their free choioe. The State has not been deli¬ 
berately formed by a formal resolution m an assembly. It has 
5[rown from tiny beginnings in course of time. Moreover, contract 
implies equality of status between the different persons who took 
part in the contract. But inequality in physical prowess /and 
qftoral authority was more marked in primitive society than what 
t is to-dav. 
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Secondly, the theory does not stand the test of logic If there 
was no body politic before the agreement was concluded, how 
could the contracting parties create a political organi- 
Ulolfical ’ sation 9 We know, indeed, that the Puritan emigrants 
of the Mayflower created a state by contract, but they 
had the experience of political organisation before their emigra¬ 
tion. They formed a particular state, but not the state for the 
.first time in history The upholders of the contract theory state 
that there was liberty m the state of nature But “liberty implies 
rights, and rights arise not from physical force but from the 
common consciousness of common well-being ’’ But there can 
be no common consciousness if there had been no common 
organisation. Moreover, no contract can be made when there is 
no organisation charged with the duty of enforcing the terms of 
contract. Such an organisation could not have existed in the 
state of nature, and therefore, there could not have been any 
kind of contract in the state of nature. 

Bluntschli has pointed out that the social contract theory is ‘in 
the highest degree dangerous, since it makes the state and its 
institutions the product of individual caprice ’ Such 
dsogerom a theory may lead to anarchy, The state is not a 
mechanical contrivance, manufactured by the caprice 
of the people, who took it into their head to cieate it by a 
contract. It is wrong to say that the supposed state of nature 
alone is natural and civil society is artificial The activities of 
man which led to the formation of the state are as natural as 
his life. 

Kant tried to give a new orientation to the social contract 
theory. According to him, the theory is not to be assumed as a 
The new historical fact, but is to be regarded as an ideal of 
by'xi*V° n Bocla l relations. But even in this sense, the theory is 
not tenable The relation between the state and the 
individual is not based on voluntary agreement, but on an indis¬ 
soluble and compulsory bond. Our social duties can not be 
measured exactly by the extent of benefit we receive from 
Bociety. 

Causes of disappearance of the theory 

The chief cause of disappearance of the Social Contract theory 
was the realisation of its general unsoundness. It was recognised 
in the nineteenth century that the social contract theory is un- 
histoncal, illogical, and even dangerous. 

The rise of the historical school of Political Science gave a 
death blow to the theory, which was a figment of imagination of 
ingeneous upholders of different political creeds. Montesquieu 
discarded the assumption of a state of nature and of social contract 
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and drew conclusions from observations and recorded history. 
The publication of his “Spirit of the Laws” in 1748 marked a 
change in political thinking. Burke and Austin follow¬ 
ed the historical method in England. In the second 
half of the last century Biology came to the aid of 
Political Science Darwin in his “Origin of Species” applied the 
theory of evolution. At the present moment every department of 
knowledge, including Political Science, is studied from the evolu¬ 
tionary standpoint. Growth of knowledge and a clear perception 
of the evolutionary process of Society have contributed to the 
disappearance of the -Social Contract theory. 

Inspite of so many defects, the contract theory has rendered a 
valuable service by emphasising the element of consent as the 
basis of civil society if was a powerful instrument in 
driving out the doctrine of Divine Right of Kings and * v " 
the theory of class privileges from practical politics The theory 
clearly brings before us the idea that the relation between rulers 
and subjects is one of reciprocal rights and obligations, and of 
protection and obedience. “Out of it there developed the doctrine 
that kings who derived their authority from the people, were 
responsible to them, and could be deposed for breaking the pact 
which they were assumed to have entered into at the time of 
their coronation ” 


VI. influence of Social Contract Theory 

The social contract theory has exerted great influence on actual 
political development. It was invented for establishing the right 
of tesistance on the part of subjects to sovereigns, who proved 
extieiuelv despotic It sought to emphasise the obligations of 
monarchs to protect the life and propertv of subjects and to pro¬ 
mote their happiness In the modern world it was first , 
held by the Huguenots in France and the Netherlander opposition 
under the Spanish voke They sought in this theory ° e,po 
their justification of the destruction of despotism The English 
people made an important application of this theory in the Con¬ 
vention of 1689, winch dethroned James II A resolution of the 
Convention asserted that James II “having endeavoured to 
subvert the constitution ot the kingdom by breaking the original 
contract between king and people has abdicated the government 
and the throne is thereby vacant.” 

Rousseau’s ‘Social Contract’ was probably the most epoch- 
making book ever written, not so much in itself as in its 
influence upon the constitution-making which followed 
it It was the literary fore-runner of the French and 2if 
American Revolutions. In 1776 the Americans issued jSSt»£o»» 
the Declaration of Independence which states—‘that 
all men are created equal; that they are endowed by their Cr$*tor 
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with certain unalienable rights.that to secure these rights, 

governments are instituted among men, deriving their just 
powers from the consent of the governed ;' that, whenever 
any form of government becomes destructive of these ends, 
it is the right of the people to alter or abolish it, and to institute 
a new government.” >. 

The French National Assembly of 1789 drew up the 
“Declaration of the Rights of Man and of Citizen" and it 
was saturated with the dogmas of the contractual origin 
recognition of state, of popular sovereignty and of individual 
tLiSSu 1 r >ghts. The influence of the French Revolution was 
spread to the Netherlands, Italy and Spain and led 
to the deposition of legitimate rulers of these countries. Thus we 
find that the three great political revolutions of the world had 
been inspired by the Social Contract theory. 

Implications of the theory in the modern^ederal constitutions 

The social contract theory exerted some influence on the 
formation of federal states like the United States of America. 
Independent units surrendered their sovereignty to the newly 
created Federal State with a view to promote greater happiness 
and to secure better defence. All funfctions essential to the 
very existence of the federal government and all matters of 
common interest were assigned to the federal government. 
The component units retained those functions which were of 
local interest and importance. But the analogy between the social 
contract theory and the process of formation of federal states 
must not be carried too far. No new state can be created 
by a compact among states. ‘‘By a contract”, observes Garner, 
“it is impossible to create an authority superior to the contracting 
parties ; hence a union formed on this basis could be nothing 
more than a confederation of states.” 

VII. The Patriarchal and Matriarchal Theory 

“The patriarchal theory of society”, observes Maine, “is the 
theory of its origin in separate families, held together by the 
authority and protection of the eldest valid male ascendant.” 
From an examination of the ancient laws of the 
Romans, Hindus and Slavonians, Maine found out SSSSS^V 
that the eldest male parent exercised absolutely 
supreme power, extending to life and death, over his children as 
well as<his slaves. Through the marriage of children new families 
are founded, but the authority of the father of the first family is 
acknowledged by all his descendants. On his death, authority 
passes to the eldest male ascendant. The tie that bound the 
members of a primitive community together was a consciousness 
of kinship and common descent. In some cases adoption had 
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been taken recourse to, but adoption was a legel fiction to give 
the colouring of kinship. 

The conclusion to which Maine arrives is as follows :— 
“The elementary group is the family connected by common 
subjection to the highest male ascendant. The 
aggregation of families forms the Gens or House. p2“.n f t”i on 
The aggregation of houses makes the tribe. The 
aggregation ' of tribes constitutes the commonwealth.” He 
further asserts that the independent group formed by the 
development of the patriarchal family was normally governed 
by the “eldest male of the oldest line” representing the “common 
ancestor of all the free kinsmen.” Sidgwick points out that 
the idea of representation is too artificial to be grasped by early 
societies. The fittest member of ’ the clan must have been 
elected tarule. 

The French jurist Duguit has lent his support to this 
theory in recent times. He says—“He (the male parent) is 
the natural chief, the governor of the little state of 
which the members of the family are the governed, 

The ancient city was merely a union of families in 
which political power belonged to the father." 

McLenan, Morgan and Jenks have made researches into 
primitive society and have come to the conclusion that Maine’s 
theory lacks historical proof to substantiate it. The 
patriarchal family existed in early Borne indeed, '£', p * h u "'‘ 
but no evidence of Patria Potestas (unlimited power ' on ' 
of the father over every member of his household) can be 
found in the primitive Hebrew family, in Greece or amongst the 
early Germans. 

Matriarchal Theory 

McLenan has found evidence of the existence of matriarchal 
family founded on kinship through females, and he thinks 
that it was the matriarchal family which later on 
developed into the patriarchal state. Jenks holds 
that the process of development of society is just 
the reverse of what Maine conceived it to be. According to him 
“the tribe is the oldest as it is the primary group ; in time 
it breaks up into clans ; these in turn break up into house¬ 
holds and ultimately these are dissolved, leaving the individual 
members to constitute the units of society.” 

Both the matriarchal and the patriarchal theories lack 
historical proof of their being universally prevalent. Moreover, 
it is impossible to believe that the state developed 
through the enlargement and expansion of either Sttwnn Ct 
the matriarchal or the patriarchal type of family. Prof. Jgjjf* * Dd 
Gamer wisely remarks,—“The family and the state 
are totally different in essence, organisation, functions and 
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purpose, and ther# is little reason to suppose that one should 
have developed out of the other or that there should have been 
any connection between them.” In the family the location of 
authority is natural, but in the state it is one of choice. Again, 
subordination is the principle of the family, equality that of 
the state So the patriarchal or matriarchal theory does not 
help us much in arriving at the true genesis of the state. 


VIII. The Force Theory 


Some writers have used the theory of force both as a historical 
interpretation of the ongm and development of the state and as 
a rational justification of its being Historically it traces 
in°w«r the beginning of the state to compulsion and aggression, 
*£fqaeat to the capture and enslavement of the weak by the 
strong When a victorious wai-leader continued to 
maintain his influence and power even dining peace, the state 
came into existence The stronger tribe then subjugated the 
weaker ; the tribe expanded into kingdom , and the kingdom 
ultimately expanded into the empire b\ the same process 

The theorv of force as the origin and basis of the state was 
held by theologians of the Middle Ages, who were bent upon 
proving the moral superiority of the Church over the 
b^incu state, based upon mere brute force Karl Marx, 
Engels and other writers of the German socialistic 
group hold essentially the force theory, in a slightly 
different form They assert that the growth of the state has 
been marked by the process of aggressive exploitation, by means 
of which a part of the community has succeeded in defrauding 
their fellows of the just reward of their labour. According 
to Lenin the State is the product of the irreconcilability 
of antagonism between the different classes in society. It is the 
instrument of exploitation in the hands of the capitalists who 
rule over the majority of the population “It is” as Lenin puts 
it in a quotation from Engels, “a product of society at a certain 
stage of development , it is an admission that this society has 
become entangled in an insoluble contradiction with itself, that 
it is cleft into irreconcilable antagonisms, classes with conflicting 
economic interests, might not consume themselves and society 
in sterile struggle, a power apparently standing above society 
became necessary for the purpose of moderating the conflict and 
keeping it within the bounds of “order” ; and this power, arising 
out of society, but placing itself above it, and increasingly 
alienating itself from it, is the State.” The theory of force has 
also been used as a moral justification of the state. General 
Von Bernhardi says “Might is the supreme right, and the dispute 
as to what is right is decided by the arbitrament of war. War 
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gives a biologically jnst decision, since its decisions rest on the 
very nature of things.” 

Bluntschli points out that the theory of force has “a residium 
of truth since it makes prominent one element which is 
indispensable to the state, namely force, and has a certain justi¬ 
fication as against the opposed theory (that of contract) which 
bases the state upon the arbitrary will of individuals 
and leads logically to political impotence.” We thior^"* 

have no hesitation in admitting that force is indispen¬ 
sable to the state, that force has given rise to many kingdoms 
and empires, but to point out force to be the sole controlling 
factor in the creation of the state is palpably wrong. The 
great English philosopher T. H. Green maintains that it is 
not coercive power as such but coercive power exercised accor¬ 
ding to law, written or unwritten, for a maintenance of the 
existing rights of the citizens from external and internal invasion 
that makes a state. 


IX. The True Theory of Origin of the State— , 
The Historical or Evolutionary Theory 

Having discussed the various theories of the origin of the state, 
Prof. Garner comes to the conclusion that “the state is neither 
the handiwork of God, nor the result of superior physical force, 
nor the creation of resolution or convention, nor a 
mere expansion of the family.” In the criticism 
of the theories referred to above, we have already •nontMeon* 
shown the truth of this observation. Here we shall coaymitna 
simply quote a remark of John Morley to indicate 
the true origin of the state. “The ground and origin of society 
is not a compact ; that never existed in any known case, and 
never was a condition of obligation either in primitive or 
developed societies, either between subjects and sovereign, or 
between the equal members of a sovereign body. The true 
ground is the acceptance of conditions which came into existence 
by the sociability inherent in man, and were developed by man’s 
spontaneous search after convenience.’’ 

The origin of the state, then, is to be traced to the instinct 
and reasoning faculty of man. The state is based on the 
gregarious instinct, but in its later history,' there _ . . 

• is the superaddition of reason. As Dr. Woodrow d«*Jr«for 
Wilson observes,-^-“Although no system of law or *“ * 
of social order was ever made out of hand” by any one man, 
government was not at all a mere spontaneous growth. Deliberate 
choice has always played a part in its development. It was not, 
on thtf one hand, given to man ready-made by God, nor was it. 
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on the other hand, a human contrivanoe. In its origin it was 
spontaneous, natural, twin-born with man and the family ; 
Aristotle was simply seating a fact when he said, “man is by 
nature a political animal. But, once having arisen, government 
was affected, and profoundly affected, by man’s choice ; only 
that choice entered, not to originate, but to modify government.” 

The fundamental elements of state are organisation and 
authority—command and obedience. These elements can be first 
traced in the bond of kinship. There is good deal of controversy 
as to whether tribe, group or family came first, and as to whether 
Kiaahip family was patriarchal or matriarchal, but we may 
safely assert that the state originated in the groups 
which were formed by the instinct and economic needs of primi¬ 
tive men. The group was bound together by the ties of kinship, 
real or fictitious. Members of the group were held together 
by habitual and instinctive respect for authority ; that authority 
again rested upon mutual subordination. The government 
of the group was carried on generally, though not invariably, by 
a council of elders. 

Magic and religion often transcended the mere tie of kinship 
and brought various families together. They have played an 

. enormously important part in political movement. 
Primitive men are easily moved by fear ; they are 
terrified by various natural objects. The most cunning and intelli¬ 
gent among them give out that by magical incantations they can 
propitiate the evil spirits or injure others. Thus taking advantage 
of the fear, ignorance and superstition of their fellowmen, the 
magicians establish their ascendancy. 

Sooner or later magic gives way to religion—fear to worship 
and prayer. Meanwhile the community had grown by conquest, 
M . migration and amalgamation, both in population and 

replaced b» wealth. An intellectual revolution, replacing magic by 
religion accompanies this growth. The magician is 
consequently replaced by the priest. As religion and politics are 
inextricably mixed up in early society, the prieBt assumes the 
power of king. The priest-king appeals to the gods by prayer 
to preserve and improve the community. He himself is often 
looked upon as a god because of the possession of his nature by 
a powerful spirit. 

may cite certain historical examples of the influence 
of religion in wielding up political communities. The worship 
of Jehovah was the strongest force uniting the tribes 
unifytni * of Israel. The Greek and "Roman city-states grew 
im '~* up round the citadel on which stood the temple of 
the god or goddess worshipped by a number of families. The 
custom of ancestor-worship was widely prevalent in primitive 
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communities and it proved to be an unifying force. But at the 
same time it should be pointed out that the exclusive worship 
of a god by a tribe inevitably operated against union amongst 
different tribes. 

Force played a very important part m the origin and 
development of state. Might has often proved to be right. Hunts¬ 
men and herdsmen had some rude kind of organisation, but no 
fixed territory in the primitive age. They were able by p 
virtue of their superior physical prowess to subjugate ° rc * 
the peasants, who were forced to yield tribute to their conquerors 
in the shape of surplus produce. Then several communities 
having some common features were assimilated to one another 
in course of time. Such a community made arrangement for 
keeping a levy of young warriors to ward off external aggression 
and to maintain internal order. The tribe which was better 
organised under a mighty leader conquered the neighbouring 
tribes and annexed their territory. The history of every state 
shows how it has grown in wealth, territory and population by 
means of conquests. In the opinion of German philosophers like 
Nietzche and Treitschke, the motive that supplies the impulse 
to the forming of state is not, as Marxists claim, economic—the 
craving for material possessions and pleasures nor is it as the 
Greeks and the Idealists held, the aspiration of man to develop 
his higher spiritual and rational faculties , nor is it as the liberal 
democrat considers it to be, the desire to protect the unfortunate 
and maintain just relations among all members of the community. 
According to them the chief motive has been love of power and 
passion for self-assertion. But it has already been pointed out 
that force alone can never be the ba->is of the State. There must 
be the willing consent and co-operation of the people behind it. 

The fourth factor which contributed to the growth and develop¬ 
ment of the state was the slow rise of political consciousness. 
Political consciousness implies the recognition of political 
certain ends to be attained through political organisa- 
tion. At first there was no recognition of unity of 
interest. Gradually it appeared in the minds of a few re “° n 
of the natural leaders, then it spread by degrees throughout the 
mass of the population and finally became general. “At first the 
state came into existence merely as an idea, that is, it 
appeared in a subjective form, without being a physical fact.” 
In course of time the supreme importance of maintaining 
order' and defending the community against aggression, both 
internal and external, dawned upon the minds of the people. 
They came to realise also the dependence of economic improve¬ 
ment on political organisation. All these factors led to some 
kind of law. Law is at first nothing but isolated judgments laid 
down by chiefs and the custom of the people. 

6 
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The theory which traces the origin of the state, not to 
a single movement or plan, not to any single point of time, 
statement but to the result of a gradual process running 
historical throughout the known history of man, is called the 
th«orr historical or evolutionary view of the state. “The 
proposition that the state is a product of history”, says Prof. 
Burgess, “means that it is a gradual and continuous deve¬ 
lopment of human society out of a grossly imperfect beginning 
through crude but improving forms of manifestation towards 
a perfect and universal organisation of mankind.” As we have 
shown above, many elements were involved in this process of 
development. Kinship, religion, force and political consciousness, 
each.played an important part in it. But it is impossible to state 
in what kind of combinations these four elements operated in a 
particular community. Prof. Gilchrist has truly observed that 
any detailed construction of the earliest forms of civic organisation 
is bound to be fanciful 



CHAPTER III 

NATIONALISM AND NATION-STATES 
I. Origin of Nation States 

The most potent factor operating m the political field to-day 
is that of nationalism. In the nineteenth century it was almost 
universally accepted as a substitute for religion But i mportlincc 
in the middle of the twentieth century the best thinkers °fN.tion«- 
of the world are realising that nationalism threatens to “ m 
disrupt the whole fabric of civilisation itself. It is necessary to 
understand clearly the implications of the trend of nationalist 
movements, otherwise any book on Politics is bound to degenerate 
into a barren study of theories which have little or no relation to 
the practical world 

Sometimes the terms ‘Nation' and ‘State' are used synony¬ 
mously, as is evidenced by words like ‘League of Nations’ or ‘Law 
of Nations’ But in reality the two terms have got 
different implications in scientific works The term siV^Vnd 
‘nation’ calls attention to those persons who compose 1 ^t ion * 1 ' 
a political community, while ‘State’ refers to the 
sovereign power to which they owe allegiance and which holds sway 
over the territory which they inhabit A nation may have a 
common government in the present ; but the idea of a common 
government which the members had in the past or are aspiring 
tor in the future is also sufficient in generating the fetling of 
nationalism Besides this, the nation denotes a human group 
which has (a) a more or less defined territory : (b) a certain size 

and closeness of contact between all the individual members ; 
(e) certain characteristics lik’e common language, culture, tradi¬ 
tion etc , clearly distinguishing the nation from other nations and 
non-national groups ; (d) certain interests common to the in¬ 

dividual members and (e) a certain degree of common feeling or 
will when such a group has been able to secure for itself a 
common government of its own it is known as the nation-state. 

All the important states of the world to-day (that is, before 
1939) are nation states. It took, however, a long period of time 
to evolve such a political organisation In the primitive age men 
lived in small communities. With the progress of material 
civilization people realized the benefits to be derived from the 
extension of a common legal and economic system 
and formed themselves into wider political commu- 
mties. But mutual aid and voluntary co-operation alone 
were seldom strong enough to give rise to any well-organised 
state. Danger of invasion and the desire to acquire mastery over 
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other groups exercised strong influence in the formation of states. 

At the beginning of the historical period we come across the city- 
state in Northern India, China, Egypt, Sumer, Greece and Rome. 
In all these countries there were a number of independent city- 
states, each one a city with a few miles of dependent agricultural 
villages and cultivation around it. But in all these places, except¬ 
ing Greece, the people passed the phase of city-state by a process 
of coalescence into kingdoms and empires. The fact that many of 
the city-states of Greece were on islands or mountainous parts 
explains partly why larger political organisations did not prevail 
in Greece. 

The Greek city-states were small in size. They were meant 
to be large enough to be self-sufficient, but at the same time to 
be small enough to give full scope to each citizen to 
otr-rtltcs know his fellow-citizens and to participate in the active 
administration of the state. The total number of adult 
male population in Attica in the fifth century 11 . c. was about 
1,19000 of whom about 40,000 at most were citizens. Thus the 
majority of the people inhabiting the famous city-state of Athens 
were slaves. The slaves relieved the citizens from the strain of 
manual work and the institution of payment for the performance ' 
of public duties like jury service and membership of popular 
assembly enabled them to take an active part in politics. It has 
been estimated that as many as 19,000 public officials besides 
the traditional 0000 jurors used to be selected by lot every year 
in Athens. 

Such a sv btem of government undoubtedly promoted the sense 
of unity in the community In the Roman city-state, however, 
politics remained the concern of the favoured few. But 
EnTpS?”*” the Roman peasants imbued with a strong sense of 
discipline fought under the leadership of the ruling 
class and conquered at first the different parts of Italy, and then 
a considerable portion of the continents of Europe, Africa and 
Asia. The Athenians, too, had acquired an empire, but they 
dominated over their subjects, who were also Greeks, in a spirit 
of civic egotism ; they never shared their political power with 
them. But the Romans gradually and continuously extended 
the Roman citizenship. Thus in 89 b. c. all free inhabitants 
of Italy became Roman citizens and in 212 a. d. the citizen¬ 
ship was extended to all free men in the empire. But the 
Romans failed to discover the institution of representative 
government; and consequently the vast mass of Roman citizens 
could exercise no control over the government. The Roman 
republic was transformed into the Roman empire, over which 
ruled an omnipotent despot. 

The Greeks, divided into many states, could realise that they 
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were distinct in culture and mode of life from their neighbours ; 
but this sense of distinctiveness never gave rise to a fee- 
ling of nationalism among them. They could not unite Uckof 
even in the face of gravest danger. The other ethnic nTthcuc? 
groups, like the Medes, Persians, Egyptians, Phoeni- *“* WorM 
cians, and Gauls, which enjoyed independent political life before 
their subjugation by Rome had snch a loose kind of political 
organisation, that they can not be called ‘nations’ in the 
modern sense of the term. The system of communication was 
ill developed and the backwardness of economic technique made 
it difficult to provide education to all classes of citizens Easy 
means of communication and wide spread education m all the 
strata of societj are indispensable for the growth of national 
teeling. 

The Roman Empire was destroyed in the fifth century a. d., 
hut the umversalism of the Roman Empire remained intact 
throughout the middle ages. The states of western Europe were 
subject to the dual authority of the Holy Roman Empire. The 
prevalance of similar social structure and the use of Latin 
language for legal, cultural and administrative purposes in all 
the European countries emphasised the uniformity, rather than 
the diversity in the political life m the different states Feudalism, 
with its contractual relation between the overlord and the vassals 
prevailed everywhere. Moreover, the interest of the common 
people was centred in the life of their village or at most in their 
shire or district. The outlook on life was so much parochial 
that the concept of nation was distant from their mind. 

The chief factors which contributed to the development of 
sense of nationality were the increasing authority of the central 
government and the evolution of the law of the land CtntlaIiM 
in the place of the law of persons. As the Middle non 
Ages progressed the personal relation existing between POWIr 
the tribal chief and the tribe was substituted by territorial rela¬ 
tion. Personal groups such as the ‘hundsed’ aad the ‘tithing’ in 
England ware transformed into geographical divisions. 

The substitution of the Latin language by the vernacular 
literature in the fifteenth and sixteenth century tended to empha¬ 
sise the sense of nationality. Rivalry between the 
merchants speaking different languages was a potent tb, n«c at 
means of developing national consciousness. The * ™* 

establishment of strong central government provided security to 
the merchants and the masses of common people against the 
vexatious rule of the feudal lords. The centralized state was not 
the product of national feeling ; but it generated a group feeling 
amongst a large number of people by imposing one uniform 
system of law on the whole country and by upholding the 
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economic interests of the group against similar other groups. But 
nationalism could not grow so long as the church was organised 
on a universal basis. The Protestant Reformation made the 
churoh organisation national in character and deepened the 
sense of nationality In the sixteenth century closely integrated 
states on national lines arose in England, France and Spain In 
Germany and Italv, however, the process wab retarded by the 
influence of the Holy Roman Empire The basis of the nation¬ 
state was broadened in England in the seventeenth century after 
the civil war and the Glorious Revolution and in the conti¬ 
nent of Europe in the nineteenth century The state was 
considered, at the beginning of the modem age, as the personal 
property and concern of the monatch, in which private individuals 
had little 01 no pait But gradually a laiger proportion of popu 
lation came to take an active part m politic s It was only atteL 
the French Revolution that the ordinan citizens came to be 
regarded as joint and equal propnetois in the State The idea of 
nation state was complete onh when thegioup linked bv common 
national feeling was organised pohticalh as a modem popular state 
The French Revolution transformed the automatic government 
of France into a popular democracy and thus created the situation 
Put played f aV0Ula M e to the awakening of sense of nationalism 
s»inational The feeling was heightened by the attacks of despotic 
ranrign lu len, 0 f neighbouring countries on France When 
Napoleon assumed dictatorial power and began to change the 
boundary of btates arbitrarily the national spmt of the oppressed 
countries was roused against France The tise ot national feeling 
in Germany and Spain was the most important cause of the 
downfall of Napoleon But the congress of Vienna Which met 
in 1814-15 Checked the spirit of Nationality The veiy existence 
of the Austrian Empire, which contained the Magyars of Hungary, 
the southern slavs of Illyria, the northern slavs ot the Czechs of 
Bohemia, the Poles of Galicia, and the Italians of Lombardy and 
Venetia, was an emphatic deniaf of the principle of Nationality 
Similar was the case with the Ottoman Empire, which contained 
within it nearly half-a-dozen Christian nationalities , and with 
the Russian Empire, which acquired Finland and a portion of 
Poland in the congtess of Vienna Belgium was joined to Holland 
by the same congress Italy was divided into ten separate btates 
and Germany into 38 sovereign states 

But the spmt of nationalism could not be checked perma¬ 
nently by the diplomats In 1830 Belgium declared her in¬ 
dependence of Holland In 1832 a national state was 
rtjL’rijSTof* established m Greece In 1870 Italy and Germany 
became unified and national states were established in 
these countries In 1878 as a result of the Congress 
of Berlin, Servia, Montenegro and Rumania became free from 
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Turkish control. In 1908 Bulgaria too, became independent. 
In every case there was an insistence that the dominion of one 
nation over another was politically inexpedient and morally 
wrong. It became the thesis of the 19th century that the states 
composed of various nationalities, were monostrous hybrids for 
which no excuse could be found. 

Nationalism found fuller recognition in the Treaties of Paris 
(1919-20). The subject nationalities which had groaned so long 
under the oppression of the Hapsburgbs of Austria, 

Romanoffs of Russia, Hohenzollerns of Prussia and the 
Ottoman Turks, now claimed the right of self-determi¬ 
nation. Out of the dominions of the Tsar arose the four national 
states of Finland, Esthonia, Latvia and Lithunia. Poland, whose 
very existence had been blotted out of the map of Europe 125 
years ago, again became a state. Out of the Hapsburgh domi¬ 
nions three other states were formed—Czecho-Slovakia, Yugo¬ 
slavia and Hungary. The Irish people, after a period of servitude 
for nearly 800 ye&ra, gained the dominion status. , 

But the territorial settlements of the continent have not been 
and could not be made strictly according to the principle of 
nationality. Thus there were nearly three lakhs of 
Austrians and a similar number of Slavones and Croats 
and Dalmatians in the territories acquired by Italy- 
after the last war. Czechoslovakia contained many Germans, 
Hungarians and ltuthemans. Poland contained more than three 
million Ruthenians and many white Russians. Rumania contained 
a considerable number of Hungarians, Germans and Serbs. The 
problem of unsatisfied nationalities was one of the factors which 
brought about the present war. 

II. Marks of Nationality 

Zimmern has defined nationality as 'a form of corporate senti¬ 
ment of peculiar intensity, intimacy and dignity related to a 
definite home country,’ The people who are united 
by such a sentiment is a nation. Nationality differs ij£, E,u * iv * 
from statehood in as much as the former is pshycho- 
logical and subjective, while the latter is concrete, objective and 
political in character. It is difficult to state categorically what 
factors go to make a sense of nationality. Hardly any two 
nationalities would agree as to the constituent elements of 
nationality. The Nazis would emphasise the so-called biological 
stand-point and define it as ‘a people belonging to a single 
biological stock'. An Englishman would call a people bound 
together by ties of history, language and culture a nationality. 
In America, “a free assemblage of individuals irrespective of 
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race and language who are willing to live under a single govern¬ 
ment” is regarded as the essence of nationality. 

Broadly speaking, the idea of nationality is essentially spiritual 
in character. It implies a sense of special unity which marks off 
those who share in it from the rest of mankind The 
unit is the outcome of a common history, ol victories 
won and traditions created by a corporate effort These foster 
a sense of kinship which binds men into oneness The members 
of a national group recognise their likeness and emphasise their 
difference from other men They come to have an art, a litera¬ 
ture, recognisably distinct from that of other nations Nationalism 
is fostered by education and sense of external danger The Press 
also strengthens the herd-instinct of each nation 

The following unities are usually consideied to be the maiks 
of nationality—( 1 ) The occupation of a defined geographical 
area with a character of its own, (n) uniti of race, (in) unity of 
tyiguage, (iv) unity of religion, (v) common subjection, (vi) 
community of economic interests, and (vn) possession of common 
tradition Each of these factors is, by itself, a mere 
bond of association, but no single one of them is 
• indispensable for Nationalit\ “No single factoi,’ 
Prof Ramsay Muir, “neither geographical unity, noi 
race, nor language, nor religion, nor a common body of custom, 
nor community of economic interest, seem to be indispensable 
to nationhood , and even the possession of common traditions, 
though the most powerful of binding forces, need not prevent the 
inclusion within a nation of elements which do not fully share 
these traditions Some at least of these ties of affinity, the people 
that claims nationhood, must possess, but no one of them is 
essential or can be used as a certain criteria ” 

The occupation of a well-defined geographical area with a 
character of its own gives rise to the sentiment of Nationality, 
as is seen from the case of the Scots and the Irish 
SnIS* 1 * Present day, and the Slovaks, Slovenes and 

Ruthentans in Austria-Hungary before the war But 
the feeling of Nationality may be observed even m the case of 
those who do not live in a well-defined geographical area. The 
Jews and many of the Poles are spread over the whole world 
and yet they keep their nationality even in alien environment 

Unity of race is said to be a characteristic of Nationality. 
But from the scientific point of view there is hardly any 
nationality which can be regarded as the descendants of 
a single family or stock Hitler has made Racialism Unity of 
the revolutionary philosophy of a discontented German 
middle class which projected upon the Jews all the resentment 
and last for power which it felt. Unity of race, however, does not 
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make a single Nationality. Though the German, English, Dutch, 
Danish and Scandinavians are more or less homogeneous from 
the racial point of view, yet they do not form one Nationality 
There is absolutely no racial unity in the population of the 
USA, vet a strong sentiment of nationality prevails there 

Many of the national movements in modern Europe turned 
hugely on national language, e g , the Irish, Polish and Bohemian 
movements But the existence of Nattonalit\ is quite 
possible without unity of language Switzerland has got 
a nationality of its own, but three distinct languages 
aie spoken in the country The English language is spoken in 
the U S A , but theie is an American nationality, diffeient fiom 
that of Britain 

Religious unity sometimes promoted the feeling of Nationality 
The Greek Christians hated the Turkish Moslems when the 
formei weie subjected to the lattei Snmlaih the lush Catholics 
objected to the rule of the Piotestant English and 
the Catholics of Poland to that of the Piotestant 
German 01 the Orthodox Russian But vwth the growth 
of leligious toleiation, the influence of religion as a bond of 
national umti has weakened consideiahh 

Common subjection often promotes the sentiment of Nationa¬ 
lity The patriotic leaders try to louse this sentiment common 
b\ descnbing the nationality’s plight as “slavery” ,ubl,ction 
Misgovernment is said to be the prolific parent of nationality 

Community of economic interests is an important factor in 
nationality, because the people of an unfree nationahti believe 
that they would be better off if they were mdejiendent Comraon 
ind could establish its own tariff, and promote its economic 
own industries and agriculture But common economic ,n, * re,t * 
interests do not always count as is seen fiom the case of North 
America, w r here though the economic inteiests of Canada and 
the USA are very much the same, yet there are separate 
nationalities 

Common historical tradition has provided arguments for the 
establishment of separate states bv the subject nationalities 
Thus the Greeks treasured the memory of the glory of Common 
ancient Athens, the Poles recalled their former great- u°tom«i 
ness in the sixteenth and seventeenth centuries and " 1 0,1 
the Irish remembered that Ireland had been free m the Middle 
Ages The absence of common historical tradition cieates many 
difficulties in a state which is in other respects homogeneous 
In Yugoslavia the two most important nationalities are the Serbs 
and the Croats They belong to the same race and speak the 
same language, but their hist dry and traditions are different. 
Serbia for centuries formed part of the Turkish Empire, while 
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the Croats had been a part of the Austrian Empire, and as such 
were richer and better educated than the Serbs. The difference 
in historical tradition bred jealousy and hostility between the two 
nationalities and was responsible for the fall of twenty-three 
governments in the ten years from 191B to 1928. 

The problem of nationality can be fruitfully interpreted only 
from the psychological point of view. MacDougall in his 
“Group Mind” observes that it is futile to attempt “to discover 
the true secret of nationality in such considerations as geographi¬ 
cal boundaries, race, language, history, and above all, economic 
factor.Each and all of these considerations, real and impor¬ 

tant though they are and have been in shaping the history and 
determining the existence of nations, only play their parts indirectly 
by affecting men's minds, their lieliefs, opinions and sentiments, 
especially by favouring or repressing the development in each 
people of the idea of the nation”. “A nation, unlike a class”, 
observes Bertrand Russel, “has a definition which is not 
economic It is, we may say, a geographical group possessed 
of a sentiment of solidarity Psychologically, it is analogous to 
a school of porpoises, a flock of crows, or a herd of cattle. The 
sentiment of solidarity may be due to a common language, 
a supposed common descent, a common culture, or common 
interests and common dangers As a rule all these play a part 
in producing national sentiment, but the sentiment however 
produced, is the onlv essential to the existence of a nation. The 
devotees of nationalism tend to think of a nation as a race in the 
biological sense, to a much greater degree than the facts warrant.” 


III. Merits and Defects of Nationalism 

The creed of nationalism js the logical corollary to the creed of 
liberalism. Liberalism implies the doctrine of government with 
a postulate *be consent of the governed. This means not only the 
o f n £- iber *' right of the general body of citizens in a particular 
political community to select their own form of 
government and elect their own representatives to the legislature, 
but also their right to become independent of any other nation. 
The spirit of nationalism demands for each nationality an 
autonomous and independent government. This is why the 
empires of Turkey, Austria-Hungary and Russia broke up into 
a number of independent nation-states. 

Nationalism is based on two psychological factors—gregarious- 
ness and exclusiveness. The people who feel that they have 
Pnchoioiy ^heir own peculiar social heritage, their own art and 
u.m iOD *" l ,terature > f° rm a corporate entity. Recognising their 
likeness to one another, and their difference from other 
men they gather together and try to have a sovereign state of 
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their own. In this respect nationalism is an instinctive expression 
of kinship. But the group must also be conscious of its separate¬ 
ness from others and, therefore, it will manifest an exclusiveness 
of temper. 

The justification for the existence of mutually exclusive 
national groups is sought in the importance of diversification 
in civilization. No one nation exhibits within itself j U5tiflcation 
the whole range of human culture. Every nation is lor n.hoh.- 
supposed to possess some such unique national attributes 
that their development is likely to enrich the civilization of the 
world. The most beneficial cultivation of the characteristic 
qualities of a nation is possible only when that nation is allowed 
opportunity to develop freely its peculiar customs and institutions. 
This is the reason why there should he a number of continually 
competing political groups called nation-states As within a 
given community citizens must respect the rights of their fellow- 
citizens, so that they themselves may enjoy their own rights, 
similarly each nation, having the right and obligation to defend 
its independent existence, is expected to acknowledge the same 
right m other nations and to recognize that its own aims must 
be bruited by the rights and interests of others. This is the 
liberal doctrine of nationalism But in the absence of a superior 
power to enforce mutual forbearance, nations do not behave as 
properly as citizens do within a state. In theory, nationalism is 
beneficial for humanity, hut in practice, it has degenerated into 
the rule by brute force. Nations are not guided in their behaviour 
towards one another by the principles of justice and equity, but 
are actuated solely by self-interest. 

II a nation stands in the way ol another, or in anyway 
crosses its wishes, a feeling of deep hatred springs up. The 
German people used to sing before 1014 

Hate bv w'ater and hi.ti In land, 

Hate of the heart and lull of the hand ; 

We love as one, we hate as one 
We have but one foe alone, England. 

Such an expression of nationalism was answered by the Eng¬ 
lish with no less deadly hatred The baneful effects of National¬ 
ism have been frankly described In Piof. Hayes in the following 
words*: “Nationalism is partly love of country, but chiefly some¬ 
thing else. Nationalism is a proud and boastful habit of mind 
about one’s own nation, accompanied by a supercilious or hostile 
attitude towards other nations ; it admits that individual citizen 
of one’s nationality or national state is always right. Nationalism 
is cither ignorant and prejudiced or inhuman and jaundiced ; in 
both'cases it is a form of mania, a kind of extended and exag¬ 
gerated egotism and it has easily recognizable symptoms of 
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selfishness, intolerance and jingoism, indicative of the delusions 
of grandeur from which it suffers. Nationalism is artificial and 
it is far from ennobling ; in a word it is patriotic snobbery.” 


IV. The Right of Self-determination 

The term “self-determination” was coined on the eve of the 
conclusion of Peace Treaties of 1919-20 ; but it describes some¬ 
thing that is much older. It means the right of each nationality 
to decide for itself how it shall be governed and by whom. Mill 
gave the clearest expression of this view in the middle of the 
nineteenth century in his ‘Representative Government’. He 
advocated the doctrine of ‘one nationality, one state’ and observed 
—“where the sentiment of nationality exists in any force, there 
is a prima facie case for uniting all the members of the 
nationality under the same government, and a government to 
themselves apart." 

We have traced above the influence of the principle of Nationa¬ 
lity on European history. We have seen that the principle was 
responsible for the disintegration of old states (called 
inlrad*”*’ multi-national states) like Austria-Hungary, Turkey and 
?oS*forc^ c ' Russia, which contained many nationalities. But on 
the other hand the principle was able to integrate petty 
states, all belonging to the same nationality, into one big state— 
like Germany or Italy. Thus the principle of nationality, in the 
words of Lord Curzon, “is and has been in the past a unifying 
force "but it may be, and has recently become, also a disintegrat¬ 
ing force.” 

The modern tendency of this principle is to disintegrate the 
existing states. If this principle is striotlv followed, Great Britaiu 
will be divided into England Wales and Scotland ; 
limitation* Switzerland will be divided into three states and Bel¬ 
gium into Walloon and Flemish states. The 2(5 states 
of Europe will be divided into 6H states. Not to speak of further 
sub-divisions, the divisions that have already been created have 
been severely criticised. Thus one writer says :—“Application of 
the principle of self-determination as carried out by these Treaties 
was a most dangerous experiment. Its result has proved to lie 
one of the greatest curses that has fallen upon Europe. That 
does not mean that self-determination was wrong. But it is now 
perfectly clear that it was an error to permit self-determination to 
create a number of new states, each believing itself sovereign, 
without at the same time controlling the relations of these states 
to each other. That was a calamity as great as war itself. It 
was within the power of the treaty-makers of Paris to have so 
federated these states that the economic impossibilities arising 
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from this unrestrained self-determination would not have been so 
certain.” The small national states which were created at the 
end of the last war (1914-18) soon ceased to possess effective 
independence. They were forced to become mere satebtes of 
the bigger powers in their feverish search for avenues of- survival. 
They had to barter away the true essence of independence for the 
sake of military protection. Their armaments, their alliances, 
even the internal substance ol their economic life became, not 
the expression of their own needs, but of the will of their superior 
neighbours. 

Creation of a large number of small states would certainly stand 
in the way of international harmony and co-operation. A solution 
between nationalist aspiration and international co¬ 
operation may be found in federating small states, as 
lias been suggested above. The vision of the Western 
writers of Political Science is coloured either by nationalist 
sympathy or by imperialistic spirit. Hence much of what they 
have written on rights of nationalities, appears to a dispassionate 
Indian to be the manifestation either of extreme Particularism 
or of Jingoism. 

V, Principle of one Nationality, one State 

It has been held that "it is desirable that the boundaries of state 
should coincide with those of nations ” It is sometimes desirable 
indeed to allow an extremely disaffected nationality w'ithin a state 
to secede and to form a separate state. Theoretically speaking, 
there can be no right of any nationality to secede, 
because the state in the interest of self-preservation, 
has the right to coerce every individual and every «iitym»yb* 
association withiu it to submission. But theoretical ’om.*.tatc 
right is not the only consideration m practical politics. 

The ethical justification of state lies in promoting the interests of 
all If m the interest of the disaffected nationality ^pd that, of 
the safety of the state it is found expedient to allow secession, it 
should be done. But in every case secession cannot be allowed. 
If it is found that an aspiring nationality has will to independence 
hut not the capacity to maintain it, or that there is extreme 
division in the rank of nationalists as regards the form of govern¬ 
ment, then it is better to refuse the demand. Here, too, a diffi¬ 
culty arises, “Politically weak and incapable peoples", says 
darner, “must submit to the guidance and tutelage of the stronger 
and more highly endowed nations." But the physically stronger 
nations invariably oonsider themselves to be highly endowed and 
they have a tendency to regard the subject nationalities as “politi¬ 
cally weak and incapable.” The attitude of the U. 9 . A. towards 
the Philippines and that of Britain towards India may be cited 
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as illustrations Use of force by the subject nationality and active 
sympathy of the Great Powers have been the means of asserting 
the right of self-determination The Great Powers, however, 
should always take into consideration whether the creation of new 
national states would not increase international complications. 


Mill advocated the cause of a mono-national state, that is, 
upheld the theory of ‘one nation, one state’ “It is in general a 
necessary condition of free institutions”, says Mill, 
Doctrine of “that the boundaries of governments should coincide in 
SuV° n ’ the main with those of nationalities ” This is, however, 
geographically impossible and Mill himself has admitted 
that this view represented an ideal Mill has furthei said, “Where 
the sentiment of nationality exists in any foice, there is a puma 
facie case for uniting all the members of the nationality under 
the same government and a government to themselves apart This 
is merely saying that the question of government ought to be de¬ 
cided by the governed ” In other words Mill has pleaded in favour 
of the right of self-deteinnnation, the light of the people to decide 
for themselves with whom they shall be politically associated 
But this right of self-determination, as we have seen, is one which 
is subject to limitations which cannot be passed without peaking 
into fragments many long-established states Mill has expressed 
a third opinion which has also been contested 

He has asserted that “free institutions are next to impossible 
in a country made up of different nationalities ” If the diffetent 
Criticism of nationalities bitterh hate one another, it is impossible 
Mur* indeed to run populai demociatic government The 
history of Switzerland, howevci, affords a striking 
refutation of the truth of this proposition It would manifestly 
be contrary to the truth to say that “free institutions” do not exist 
in Switzerland In the United States of ^merica too which is 
composed of mixture of many races, the system of representative 
government has worked with greater Success peihaps than in 
many stateS having an ethnically homogeneous population 

Gumplowicz asserts that, “there is no historical or sociological 
justification of the view that mono-national states possess elements 
of advantage ovei those ( oh iposed of a number of 
Mtroo«icc nationalities” He cites the example of Switzerland 
uomIsZmc afi the <free&t fetate in Eurojie ’ “The combination of 
different nations in one state ’, says Loid Acton, 
“is as necessary a condition of civilized life as the combination 
of men m society Infenor races are iaised by living m political 
union with races intellectually superior It is m the caldion 
of the state that the fusion takes place by which the vigom, 
the knowledge, and the capacity of one poition of mankind 
may be communicated to another.” The statement of Lord Acton 
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in regard to the value of the multi-national state cannot be 
accepted without some qualifications. The advantages claimed by 
Acton are applicable to states where the various nationalistic 
groups have consented voluntarily to live with one another under 
the same state organisation like Switzerland, the United States 
and the like. On the other hand, in the cases of discontented 
nationality, the division of state is desirable. The case of 
Switzerland has been cited above to strengthen the arguments in 
favour of multi-national type of state. But Switzerland has a 
federal form of government, in which the rights of each canton 
are secure. The example of Switzerland should rather point out 
that a multi-national state should have a federal form of govern¬ 
ment. We may repeat again, that in federalism alone lies the true 
solution of the controversy between mono-national and multi¬ 
national states. The right of each nationality to its own language 
and culture should be guaranteed in the federal constitution. 

VI. Crisis in the theory of Nation-State 

The trend of history up till the outbreak of the second 
European War (Sept. 1981)) has been towards the creation of 
nation-states. The Treaty of Versailles was, with some 
exceptions, based on the theory of self-determination 
of peoples It accepted the principle that the nation- 
state was the final form of civilized society. In ^* of the 
accordance with this theory seven new states were Tr«t» oi 
created, namely, Finland, Esthoma, Latvia, Lithuania, 

Poland, Danzig and Czechoslovakia. Schleswig-Holstein was given 
to Denmark because it was historically hers and its peopL were 
Danish. Alsace-Lorraine was traditionally French and its rendition 
only righted the wrong perpetrated after the Franco-Prussian War. 
In the case of Germany, however, the principle of nationality 
was not adhered to. Belgium got Eupen and Malmedy, inhabited 
by German people and Italy received Trentino and Trieste. 
Trentino contains a quarter-million German inhabitants. A belt 
of territory populated heavily by Germans and cutting across 
Prussia from the Polish borders to the North Sea, popularly 
known as the Polish Corridor—was given to Poland, thereby 
isolating thousands of square miles of east Prussian soil from the 
remainder of Germany. Austria and Germany are both inhabited 
by German people, but Article HO of the Versailles Treaty bound 
Germany to “respect strictly the independence of Austria." 

Inspired by the liberal-national ideals, the Allied Powers created 
a number of independent nation-states. They believed in the 
equality of nations. But the equality of nations was a Fietiono< 
fiction and it was annulled by the fact that the Great w ai n* 
Powers, in a world of legalized lawlessness, could impose 
their will upon their weaker neighbours, Though in theory a large 
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number of states were created, in practice it meant only a few 
great powers each with its zones of influence and satellite states. 

Each nation, especially a new nation, is inspired by the ideal of 
self-sufficiency. It has sought by means of the tariff to make 
itself a complete economic unit. But tariff alone cannot give a 
nation what it la^ks. It must have, therefore, colonies, protec¬ 
torates, spheres of influence, hinterlands of legitimate aspiration. 
In the nineteenth century there were many backward and un¬ 
developed territories which the nations of Europe could peacefully 
divide among themselves. But in the second quarter of the 
present century it is difficult to find such areas. So an aspiring 
nation must try to realise the ideal of self-sufficiency by conquer¬ 
ing the surrounding nations. Such a nation does not feel any 
legal or moral obligation towards its neighbours. ‘‘Foreign policy 
is only a means to an end”, writes Hitler in Mein Kampf, and 
that end is exclusively the furthering of our own nationhood. No 
principle of foreign policy can be derived from any other stand¬ 
point than this : Is it good for our nation now or in future, or 
will it be harmful to it Actuated by such ideas the Nazis con¬ 
ceived that Germany must have the oil of Caucassus, the minerals 
of the Ukraine, and the grain of Hungary and Rumania ; also she 
must have the steel of northern France, control of the shore line 
of Belgium, Holland and northern France, and the colonial 
domains of France and Holland. It is in pursuance of this ideal 
that Germany took over Austria on March 12, 1938, acquired 

the Sudeten area of Czecho-Slovakia by the Munich Agreement 
on September 30, 1938, annexed the rest of Czecho-Slovakia on 
March 14, 1939, acquired Memo! from Lithuania on March 22, 
1939, conquered Poland on September 27, 1939, 
Vmauie< Norway on May 3, 1940, Holland on May 19, 1940, 
re-»4r*,«i Belgium on May 28, 1940, and France on June 17, 
1940. Denmark, Rumania, Hungary_and Luxemburg have 
become mere satellites of Germany. Russia has annexed a 
portion of Finland after a bloody war. On June 15, 1940, while 
French resistance was collapsing Russian troops marched into 
Lithuania, and the next day into Estonia and Latvia. Thus 
the Treaty of Versailles has been undone and with it has vanished 
a large number of nation-states. 

The causes of the disappearance of small nation-states are 
deeply rooted in the theory and practice of the big Powers of 
Tlww ol Europe. Writers like Seeley, Benjamin Kidd and 
expjuuive Paul Rohnbach argue that a highly civilized nation has 
“ the right and obligation not only to protect its indepen¬ 
dence and administer its internal affairs without interference 
from others but also to expand by force, if necessary, over more 
backward peoples. They hold that human civilization progresses 
towards higher stages as nations strong in material wealth and 
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military organization extend their away over nations less advanced 
in these respects. 

The progress in the technique of production has made it 
possible to realise the economies of large scale production. But 
no nation can now consume all the manufactured goods 
it produces. The large scale manufacturers use the Si££“ ie 
power of the nation-state to obtain an exclusive market 
for their commodities. As the area of undeveloped countries is 
limited and as world-market implies foreign competition quarrels 
between expansive nations give rise to warfare. The stronger 
nation having defeated the weaker ones becomes transformed into 
an imperial power. Moreover, the destructiveness of modern war¬ 
fare is so great that the nation-state tries to acquire such bounda¬ 
ries as to have access to wheat, coal, iron and patroleum, to 
safeguard itself from the dangers involved in war. It will go on 
increasing its armaments and its neighbours will also do the same. 
Thus an atmosphere of nervous hostility is provoked among big 
nations. The smaller nations seek subordinate alliance with their 


bigger neighbours with a view to win security by their N>tion 
multiplied strength. As early as 1925 Prof. Laski *^ o *;* kew r 
wrote : “Either national States must learn to oroTO 


co-operate instead of to compete, or it is likely, the small national 
State will cease to possess effective independence.” 


VII. Indian Nationalism 

Study of western history, politics and literature, impact of 
nationalist movements in Italy, Germany and the Near East, 
the awakening of Japan, the researches of Orientalists into the 
glorious past of India and the religious reformation in the nine¬ 
teenth century have roused the spirit of nationalism in India. 
The question is often asked whether India is or can be a Nation. 
In the English sense of the term, India is not a Nation because 
she has not yet become independent. In the words of Sir 
Surendra Nath Baderjee, India is a ‘Nation in making’. The 
psychological factor which makes the people of India feel that 
they have a common ideal, common economic interest, and 
common grievance has made India a Nationality. 

But some eminent politicians of England and a few communa- 
lists in India still persist in denying the existence of the feeling 
of national unity in India. According to Lord Birkenhead, 
"jutst as Europe has never become a single nation, and is divided 
into many separate and often antagonistic peoples, so India 
comprises, in a far greater degree, a heterogeneous population 
Addled by differences of race, religion, caste, interests and 
sect. No matter how glibly a few seditionists on political 
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platforms may declare the unanimity of Hindu and Mahomedan 
aspirations, the vast bulk of the people of India knows nothing 
of such unity. These populations live in a state of perpetual 
hostility, the manifestations of which are, and can only be, sup¬ 
pressed by the firm action of the British authorities.” Mr. Wmston 
Churchill declared in a speech on the 18th March, 1931, that 
the gulf between the Hindus and the Muslims is impassable. 
“If you took the antagonism of France and Germany”, he 
observed, “and the antagonism of Catholics and Protestants, 
and compounded them and multiplied them tenfold, you would not 
equal the division which separates these two races, intermingled 
by scores of millions in the cities and plains of India.’’ It is true, 
indeed, that the Hindus and the Muslims have got different 
system of law and culture, and that the absence of inter¬ 
marriage constitutes a barrier between the two communities. But 
the differences between them are often exaggerated by interested 
parties. The Hindus and the Mussalmans usually live peacefully 
side by Bide in cordial relation with one another. The political 
unification of India under one rule, the spread of English educa¬ 
tion and the easy facilities of communication between one part 
of the country and another have created a unity of political 
outlook among all classes of Indian people. They are all united 
in their demand for Swaraj, though there is some difference 
among them regarding the connotation of the term. Mr. M. A. 
Jinnah has, in a recent statement to the press denied the very 
existence of this sentiment of unity and has demanded a separate 
nationhood for the Indian Mussalmans. But thousands of nation¬ 
alist Mussalmans have repudiated the Pakistan scheme of Mr. 
Jinnah. 

Even the Simon Commission, which was not very friendly to 
Indian aspirations, was constrained to recognise the force of 
Indian nationalist sentiment. “It would be a profound error”, 
remarks the Commission, “to allow geographical dimensions or 
statistics of population or complexities of religion and caste- and 
language to belittle the significance of what is called the ‘Indian 
Nationalist Movement.’ True it is that it directly affects the 
hopes of a very small fraction of the teeming peoples of India. 
True it may be that its leaders do not reflect the active senti¬ 
ments of masses of men and women in India, who know next to 
nothing of politicians and are absorbed in pursuing the traditional 
course of their daily lives. But none the less, however limited 
in numbers as compared with the whole, the public men of India 
claim to be spokesmen for the whole, and in India th e Nationalist 
movement has the essential characteristic of all such manifesta¬ 
tions—it concentrates all the forces whjch are roused by the 
appeal to national dignity and national self-consciousness,” 
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Political scientists now agree in holding that the essence of 
nationalism does not lie in the identity of descent, community of 
language and religion, and unity of tradition. “A common 
memory", observes Delisle Bums, “and a common ideal—these 
more than common blood—make a nation.” The Hindus and 
the Mussalmans have lived together for seven hundred years, 
their economic interest is essentially the same, and their political 
objective is to attain independence. India, therefore, is a nationa¬ 
lity which in course of time is sure to attain Nationhood. 



CHAPTER IV 


SOVEREIGNTY OF THE STATE 

I. Meaning and Different uses of the term 'Sovereignty' 

The concept of sovereignty has been called the very basis of 
modern political science. “Sovereignty is the supreme will of 
Sovereignty sta te”, says Willoughby. Woodrow Wilson has 
• legal called it “the daily operative power of framing and 
giving efficacy to the laws.” Burgess characterises it 
as “original, absolute, unlimited power over the individual subject 
and over all associations of subjects.” This description of 
sovereignty might appear to sanction the tyranny of the state 
and to involve the sacrifice of individual rights. But the jurists 
take pains to show that there is absolutely no contradiction 
between individual liberty and sovereignty. 

The state comes into being when sufficient spirit of unity 
exists to organise a people, to create a government and to enforce 
laws. It must contain some persons or body of persons 
Sw^Ab-* whose commands receive obedience ; and who can, if 
S? l 3ic ««“ necessary, execute those commands by means of force. 

There can be no state unless there be such a body. 
The commands thus given are called laws. Legally, therefore, 
the state is unlimited because it is itself the source of legal 
enactment. If it imposes any limit on itself, it may remove the 
restriction whenever it thinks fit. The absolute and unlimited 
power of the state is necessary to maintain rights of individuals 
and of associations within the State.''’Wad there been no such 
authority, the poor and the weak would have been entirely at the 
mercy of the strong ; and a condition of perpetual warfare and 
anarchy would have followed. The jurist^ therefore, hold that 
there can be no right against the state, because the state is the 
source of all rights and the enforcer of all obligations. 

The term ‘Sovereignty’ is used in popular phraseology in a 
variety of senses. Thus, the word sovereign is often used to 
Titular wd designate a king or monarch. Though the final power 
SSrcreifu decision lay with king during the days of despotic 
monarchy, yet at present the king has become in some 
countries a part of the machinery of Government. He is called 
sovereign only in a fictitious sense. He is supposed to personify 
the power and majesty of the state, though in actual fact the 
real sovereignty rests in other hands. 
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Another distinction is made by some writers between l3e 
facto and De jure sovereign. It is sometipjS| found that the 
supreme power in the state is seized by a usurping ' 

' king, a self-constituted assembly, a military dictator, Dc jure 
or even a priest or a prophet. Cromwell, alter he had 
dissolved the Rump, Napoleon aftei he had overthrown the 
Directory, the English Convention Parliaments of 1660 and 
1689 are examples ol actual sovereignties which rested upon 
no legal basis Lord Bryce observes,—“the person or body of 
persons who can make his or their will prevail whether with 
the law or against the law, he or they, is the De facto ruler, the 
person to whom obedience is actually paid.” De jure sovereignty, 
on the other hand, is that which the law recognises De jure 
sovereign has the legal claim to obedience It is often found that 
the De facto sovereign converts his rule to De jure sovereignty 
by election or ratification. 

Austin, however, refuses to recognise the distinction between 
De facto and De jure sovereignty. on the ground that the will of 
the sovereign itself is law He holds that governments Au>tlll crjtj _ 
may be De facto or De jure, hut these terms can not | , “* n *^ on 
be applied to sovereignty The adjectives lawful and “ ,nc 0,1 
unlawful can not be imputed to it The only law, he said, by 
which a person or a body ot persons can be sovereign is its own 
law, its own command or will, and hence to say that a person 
or body is the De jure sovereign is tantamount to saying that it 
is legal because it declares itself to be According to Austin’s 
view governments may be De facto or De jure, but these terms 
can not be imputed to sovereignty. 

The sovereignty ot the State has got two aspects—legal and 
political These are the two different manifestations of one and 
the same sovereignty through two different channels 

The legal sovereign is that determinate authority which by 
law has the power to issue the highest commands of the State. 
Theoretically speaking, it can override the prescriptions 
of the divine law, the principles of morality, and the ^JJ l rti<nty 
mandates of public opinion Whatever the supreme 
law-makmg body decrees must be accepted as legal and must 
be applied by the Courts. A Judge must apply a law, though 
it may be morally unsound and condemned by public opmfon. 
Lawyers and Courts refuse to look beyond the legal sovereign. 
Bui Woodrow Wilson has well observed that “Sovereignty, as 
ideally conceived in legal theory’, nowhere actually exists.” He 
elucidates this remark by certain concrete examples. 

In England, legal sovereignty rests with the Kmg-in-Parha- 
rnent, There is no legal limit to the power exercised by Parlia¬ 
ment. It is said to have power to do everything except make 
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a man a woman or a woman a hian. It can prolong its own 
existence as it did by the Septennial Act of 1716. As 
HnStJtSon. Dicey remarks, it can, legally speaking, adjudge an 
Sow*™ of infant of full age , it may attaint a man of treason after 
tet*o°body death , it may legitimize an illegitimate child Parlia¬ 
ment can legally make a law compelling the people to 
kill one another But in actual practice, Parliament dares do 
nothing that seems to be against principles held to be sacred in 
the sphere either of constitutional privilege or private right 
“Should Parliament violate such principles, their action would be 
repudiated by the nation, their will failing to become indeed law, 
would pass immediately into the limbo of things repealed , 
Parliament itself would be purged of its offending members Parlia¬ 
ment is master, can utter valid commands, only so far as it 
interprets, or at least does not cross, the wishes of the people ' 


Before the Bolshevik levolution, the Czar was said to have 
possessed almost unlimited power But even his supremacy 
was actually limited by concessions to the spirit of 
his army, to the prejudices of his couit, and to the 
powei teJ temper of the mass of his subjects It follows, then, 
that the most despotic monaichy as well as the most 
powerful assemblies are practically limited in power That which 
limits the legal soveieign is the political sovereign “Behind the 
sovereign which the lawyei recognizes ’, observes Dicey, “there 
is another sovereign to whom the legal sovereign must bow ” 


Political Sovereignty 

Prof Gilchrist has defined the political soveieign as “the 
sum-total of the influences in a state which lie behind the 
law ” The political sovereign may be roughly dev 
cnbed as the power of the people It manifests 
yovtiVuntr ’fself by voting, by the press, by platform speeches, 
by intelligent conversation and by various other ways, 
which can not be easily defined It is indeed the controlling 
power behind the organ through which the will of the state 
is given legal formulation , but it is rathei vague and 
indeterminate 

In a small city-state, where all the citizens can meet in a 
pljtce and express then opinion freely, the legal and political 
Not> * soveieignty practically coincide But in the modern 
dctcrauutt states there exists everywhere a distinction between 
■a onty jjjg | e g a ( sovereign and the political sovereign The 
political sovereign is not determinate because it is not organised , 
when it is organised it leads to legal sovereignty McKechnie 
observes that “the will of the legal sovereign is or should be 
the authorised embodiment or manifestation of the will of the 
political sovereign. If the popular will is accurately expressed by 
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the legal sovereign, the power of the people is effective, otherwise 
it is not.”* * 


II. Attributes of Sovereignty 


The attributes of the legal sovereignty are stated to be perma¬ 
nence, exclusiveness, all-comprehensiveness, absoluteness, inalie¬ 
nability and unity. 

The sovereignty of the state is permanent in the sense that as 
long as the state exists sovereignty continues without interruption. 
If at any time sovereignty is lost, the state itself ceases 
to exist. There might be change in the bearer of p 
government or a revolution might change the organisa- ' r “* ne,,c ' 
tion of state, but that would mean only a transfer of sovereignty, 
not its cessation. 

As the state is one organic whole, there can lie but one supreme 
power in the state. This idea is expressed bv drawing 
attention to the exclusiveness of sovereignty. Kovere- n’i'ndwf.lbu 
ignty can not be divided 

Every individual and every association of individuals must be 
subject to the sovereign power of the state. Foreign ambassa¬ 
dors, envoys etc , living within a state enjoy indeed 
immunity from the jurisdiction Of the state, but the 
power which every state enjoys of expelling the diplo¬ 
matic representatives, proves the universality of the sovereignty 
of the state. 


By attributing the quality of absolutism we mean that sovere¬ 
ignty is legally unlimited. If it is limited by any superior power 
then that power is sovereign. But there must be some 
supreme power in the state. ‘‘The principle of entire “ “ m 
legal independence of state as a consequence of sovereignty,” say6 
Willoughby, ‘‘is not contradicted by the existence either of inter¬ 
national law or constitutional law." 


* Here it should be noted that Austin tell into a grave error by attribu¬ 
ting legal sovereignty to the body ot the electorate. Tho voters are empower¬ 
ed to choo4e legislators at intervals : but they can not pass laws nor negative 
bills except in statee where referendum and initiative are preval- Sovereisnt 
ent. The electors may be said to be political sovereigns but not ii an y 
legal aoverelgns. Some writers reject the distinction between abstract 
legal and political sovereignty on the ground that' it Beems to i<tt * 
recognise a doal sovereignty in tbe state. But as a matter of fact such a 
distinction does not mean the recognition of two rival and hostile powers in 
the 'Btate. The legal and political sovereigns are the manifestations ot 
one and the same sovereignty, which in an abstract ideal, working through 
different channels. There can not be any long continued hostility between 
the legal and the political sovereigns. If it is found that the legal sovereign 
is persistently flouting the opinion of the political sovereign, popular discontent 
will rise to a climax and a reorganization or reconstruction ot the legal 
sovereign vrill be Undertaken, 
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International regulations or treaties between different states 
do not impair the sovereignty of the states consenting to obey 
, such regulations or treaties. The consenting parties 
voluntarily accept these ; by their acceptance no 
P ower ' s created superior to that individually possessed 
by the contracting parties. No legal means have as 
yet been provided for enforcing international regulations. 

Constitutional law too does not restrict or impair the sovereign¬ 
ty of the state. By constitutional law we understand those rules 
cbm* of fc hftt define the organisation of the state, and the extent 
coD.fitu^- and manner of exercise of governmental powers. It 
does not purport to control the state. Constitutional 
provisions are self-set by the state, and the same power that has 
decreed them still has the power to alter or abolish them ; 
though this alteration or abolition must be done in the formal 
and legal way. 

The sovereignty of the state is inalienable, i.e., its essential 
elements can not be ceded or parted with. “Sovereignty”, says 
Lieber, “can no more lie alienated than a tree can 
uS U *“ b ” alienate its right to sprout or a man can transfer his 
life and personality without self-destruction.” There 
might be a legal transfer of the power of exercising sovereignty 
from one body to another ; such, an act would be the surrendering 
of power by a particular governing body ; but it would not be a 
parting of sovereignty by the state. 

III. (a) History of the Theory of Sovereignty 

The theory of sovereignty emerged gradually with the beginning 
of the modem age in the sixteenth century. In the middle ages 
3u».i»i«ntj idea of the state as externally independent of any 
compulsion or interference On the part of other states, 
* **** and internally exercising absolute authority over all 
individuals or associations of individuals could not arise owing to 
the existence of three factors. These counteracting factors were 
the belief in the existence of an universal empire, prevalence of 
feudalism and belief in the Law of Nature. So long as the belief 
in the existence of an universal empire in the shape of the Holy 
Roman Empire prevailed, it was impossible to prganise indepen¬ 
dent and equal states. In the feudal society ties of personal 
dependence bound individuals into groups, and similar bonds of a 
larger scale held these groups together. As the Law of Nature 
was supposed to be superior to all human laws, the concept of 
sovereignty, having power to make laws, in contravention of 
Divine and Natural law, could not arise. But towards the end of 
the middle ages the Empire became shadowy as a result of its 
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long-drawn conflict with the Papacy, the nobles became weak 
and kings became supreme within their territories by wars, 
conquests and alliances. The most compact and powerful 
monarchy arose in France. And it was in France that the 
theory of sovereignty was for the first time enunciated. 

Jean Bodin, the French writer, propounded this theory in his 
book De la, Repubhque in 1576 He defined Sovereignty as the 
“supreme power over citizens and subjects unrestrained ; 
by the Jaws ” He preferred that sovereignty should ” 
reside in one person, though there is nothing to stand in the way 
of vesting it in many 

Hugo Grotius, the Dutch writer, emphasised the external sove¬ 
reignty of the state in his great work on International Law, publi¬ 
shed in 1625 He considered all states as equal and Grot4o 
independent with supreme jurisdiction within their 
boundaries States were regarded by him as persons dealing 
with each other as by contract 

Hobbes laid the foundation of the modern state by propounding 
the theory of absolute and irresponsible sovereignty He held 
that the people surrendered by social contract all their Hobbti 
powers unconditionally to the sovereign, who was not 
a party to the contract. He saw that the growth of the modern 
state logically entailed the concentration of political, religious 
and economic power in the hands of a single sovereign authority 
He locates the sovereign authority in the monarch He is the 
most uncompromising upholder of the indivisibility of sovereign 
power, which according to him, can not be shared by the people, 
and which should not allow any association or corporation to 
arise within its dominion Hobbes identifies the sovereign with 
the government and holds that the people can not change the 
form of government for “they that have already instituted a 
commonwealth, being—thereby bound b\ covenant, to own the 
actions and judgments of one, can not lawfully make a new 
covenant amongst themselves, to be obedient to any other, in 
anything whatsoever, without his permission ” The sovereign 
has the ‘whole power of prescribing the Rules, whereby every 
man may know, what goods he may enjoy and what actions he 
may do without being molested by any of his fellow subjects.” 
He is the sole Judge to decide what is necessary for the peace 
and defence of his subjects. He is also to determine what 
doctrines are to be taught to the people and thus he is to control 
public opinion. In short, the nature of Hobbes' sovereign powdr 
is absolute, omnipotent, permanent, universal and inalienable. 
Hobbes, however, confounded the legal absolutism of the state 
with governmental absolutism and identified the subordination tq 
9 
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civil authority with subjection of the people to particular 
rulers. 

Locke was a constitutionalist. He does not mention the term 
‘sovereignty’ at all, but he uses the word, ‘supreme power’. He 
, . places the supreme power, first, in the hands of the 

* people, who are described as the ultimate source of all 
power. The people elect the Legislature, which is also called 
supreme, because it has to make laws for all parts. The execu¬ 
tive authority is subject to legislature but when the legislature 
is not in session the executive may be called supreme. The 
theory of Locke will be clear from the following quotations from 
his Two Treatises of Civil Government. “There can be but one 
supreme power, which is the legislative, to which all the rest 
are and must be subordinate, yet the legislative being only a 
fiduciary power to act for certain ends, there remains still in the 
people a supreme power to remove or alter the legislative, when 
they find the legislative act contrary to the trust reposed in 
them.” “Where the legislative is not always in being, and the 
executive is vested in a single person who has also a share in the 
legislative, there that single person, in a tolerable sense, may 
also be called supreme; not that he has in himself all the supreme 
power which is that of law making, but because he has in him 
the supreme execution from whom all inferior magistrates derive 
all their subordinate powers.” Thus though he calls the Legis¬ 
lature and the Executive supreme in their limited spheres, the 
ultimate power rests with the people. In the modern terminology, 
therefore, Locke may be called an upholder of popular sove¬ 
reignty. 

It is to Rousseau that the modern theory of sovereignty owes 
its immediate origin. It was he who conceived the sovereign as 
Ronauna absolute, infallible, indivisible and inalienable. He 
locates the sovereignty, not in the monarch, but in the 
People or Genera! will. His sovereign is a collective being, 
created by the social contract. As sovereignty resides in the 
General will it can never be alienated, because ‘power may be 
transmitted, but not the will,’ He ridicules those philosophers 
who are in favour of dividing sovereignty, because they ‘turn the 
sovereign into a fantastic being composed of several connected 
pieces ; it is as if they were making man of several bodies, one 
with eyes, one with arms, another with feet, and each with • 
nothing besides.’ The General Will can not but be right, $nd 
so it is infallible. It has been well said that Rousseau “accom¬ 
plished for the people what Hobbes had done for the ruler. The 
English writer’s theory absorbed the entire personality of the 
state in the ruling body, the government, the bearer of the 
personality of all. Rousseau, by the same logic, absorbed the 
government in the people,” 
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(b) Austin's Contribution to tfy» Theory 

The moat notable contribution to the theory of sovereignty has 
been made by John Austin in his book on Jurisprudence, published 
in 1832. He states the doctrine thus,—“If a determi- AuttlnlM1 
nate human superior, not in the habit of obedience to a theory of 
like superior, receive habitual obedfence from the bulk * OT "* ign * T 
of a given society, that determinate superior is the sovereign in 
that society and the society, including the superior, is a society 
political and independent.” From this statement of the theory 
Prof. Gilchrist has drawn the following conclusions •— 

(1) “The superior or sovereign must be a determinate person 
or body ; therefore, neither the general will nor all the people 
taken together can be sovereign. 

(2) The power of the sovereign is legally unlimited or absolute, 
for a sovereign can not be forced to act m a certain way by any 
command of his own. He makes his own limits 


(3) Sovereignty is indivisible. It cannot be divided between 
two or more persons or bodies of peisons acting separately ; for, 
if so, one would be limited in some way by the other, which 
Would be a superior power, and therefore, the real sovereign ” 

Maine, Clark, and Kidgwick are foremost among those who 
have, criticised Austin's theory that sovereignty must reside in a 
determinate body In the first place, it has been Critjcijmof 
pointed out by most of them that "the theory is incon- oje^Auitmi- 
sistent with the idea of popular sovereignty. It also eory 
ignores public opinion and takes no account of what we cdl poli¬ 
tical sovereignty. Further more, Austiman theory errs in treating 
all laws as being merely “Command " It ignores the great 
body of customary law in a country and exaggerates thereby 
the single element of force to the neglect of obvious historical 
facts. Hir Henry Maine ctiticised this doctrine on the ground 
that it is not warranted by actual or historical fact. He cites 
the example of Itanjit Singh, who inspitc of his extensive power 
never "issued a command which Austin would call a law. The 
■rules which regulated the lives of his’subjects were derived from 
their innumerable usages, and these rules were administered by 
domestic tribunals.” Austin had answered this objection in 
anticipation by laying down the maxim that “what the sovereign 
permits he commands." But -in such cases as that of Ranjit 
Singh thiB maxim does not really fit in. For, in this instance, the 
sovereign has no alternative but to “permit” what he can not 
alter. 


Leacock further points out the limitation of Austin's doctrine 
m the following words —“The analysis of political power 
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which it offers is not meant as an explanation of the ultimate 
source, the first cause of authority, but merely 
haecmeo* intended as an universal abstract formula, indicating 
the method of its operation in the modern world. 
To accept the doctrine in this sense, is, of course, necessarily to 
restrict the connotation of the terms ‘state’ and ‘law’ The term 
state will include only communities possessing the requisite 
finality of organization, and fixed relations of command and 
obedience. A law will connote only a command issued, either 
directly or indirectly (through deliberate refusal to contravene 
an established usage) by the sovereign organisation of the 
state.” 

Recently the upholders of the Pluralistic doctrine of Sovereignty 
have attacked the Austinian doctrine As the subject 
18 very important, we shall devote a separate section 
to this discussion. 

Austin’s chief error lies, as Prof Garner has aptly pointed 
out, in giving much stress to the legal aspect of sovereignty, 
and m ignoring the forces and influences which lie at the back 
Prof of the formal law—a very natural mistake for a lawyer 

Guico to make Nevertheless as a conception of the 

strict legal nature of sovereignty, Austin’s theory is, 
on the whole, clear and logical, and much of the criticims 
directed against it has been founded on misapprehension and 
misconception 


IV. Popular Sovereignty 

Sovereignty is the essential characteristic of the State But 
a good deal of confusion prevails regarding the repository of 
sovereign power The theory which is vaguely stated as 
that of popular sovereignty is widely prevalent It was 
started on the eve of the modern age by the antimonarchical 
writers like William of Ockham, Marsiglio and Althusias 
Rousseau expounded this theory with great force but bad logic 
in his epoch-making work, ‘the Social Contract ’ According 
to Rousseau, by the original compact the people them- 
selves in their collective capacity became the sovereign 
mmritnr* aQ d continued to- be so. He truly discerned that 
government is but the servant for executing the 
will of the state, but he made this will practically identical 
with popular demand Rousseau thus destroys the permanence 
of all government and its authority. His theory, however, had 
great influence on the American and French Revolutions both Of 
which reiterated the theory of popular sovereignty m their 
declaration of Rights of Man. 
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In the nineteenth century, the belief m th% Social Contract 
and Law of Nature was given up But the doctrine of popular 
.sovereignty has received a new orientation from the 
pen of professor Bitchie His theory may be stated 
thus—directly through electoral power and indirectly 
through influence, intimidation, or potential rebellion, the people 
exercise sovereignty They possess the physical power, which in 
the last resort is bound to prevail in any quarrel. If sufficiently 
provoked, they can annihilate the existing government They 
are ultimately the masters “Sovereignty, in last resort, is a 
matter of force and depends upon the ability to secure or to 
compel obedience ; hence, the power that in case of a struggle 
would have the strength to command obedience ib the sovereign ” 
Any form of government to which the people submit exists 
therefore only by virtue of their tacit consent 

Criticism of the theory of popular sovereignty 

The theory of popular sovereignty, however, can not stand' 
the test of logic Gettel observes that the sovereignty of the people 
is, in fact, by the very definition of the state, a contradiction 
in terms “The state is a people organised by means 
of government which makes and enforces law” If 
bv the term “people” we mean the sum-total of the “’n r oi«i y 
individuals composing the state, we have “the state 
lesolved into its atoms, and supreme power ascribed to the 
unorganised mass or to the majority of these individuals ” “If, 
however, by the people we refer to them as united and politically 
organised we have only repeated the proposition that sovereignty 
is a necessary ingredient of the state , for, a people politically 
organised is the state ” 

Moreover, the theory qf popular sovereignty assumes that 
superiority in actual physical force necessarily rests with the 
mass of the people But bullions of organised men M . Jorlty 
without discipline, weapons and modem equipments 
can be easily overawed by a few thousands of well- con>m«nd 
organised soliders. Numerical majority has not of * It,,crforc * 
necessity always the stronger power If it is said that sovereignty 
lies with the strongest group of persons trained to act together 
then it must be supposed that the group of these men obey a 
person or a body of persons. In this case too sovereignty rests 
wuth the person or body of persons, who are thus habitually 
obeyed. 

It would be wrong too to suppose that under normal circums¬ 
tances the exercise of suffrage is an indication of popular 
^sovereignty. In the modem states ‘not more than Slrflr . u 
thirty per cent of the entire population (including no 
minors, paupers, lunatics, criminals etc.) enjoy the * t *"°* 



% 


POLITICAL SClBNCE AND OOVEHNMENT 


right to vote. A majority of these electors would be but little 
more than fifteen per cent of the entire population. Even these 
electors can not exercise supreme power without organisation, 
and if they organise themselves, the heads of the organisation 
would have the sovereign or supreme power, and not the electors 
themselves In any case, we come to the old conclusion, that 
unless a people become politically organised there is no 
sovereignty 

On close analysis, it is found that sovereignty of the people is 
nothing more than the sovereignty of public opinion Sovere- 
Thedoctrine 18 a political term, implying the power to compel 
Ubtrty 1 ciTl1 obedience, and it can be exercised by society only in 
its politically organised capacity Force is an incident 
of sovereignty indeed, but “the highest ideal of statesmanship is 
to render the actual exercise of such force as seldom necessary 
as possible, and the extent to which this aim is attained will 
depend largely upon the degree in which state action corresponds 
with the desire of public Opinion 01 the General Will ” 


y. Theory of Limited Sovereignty 

The theory of absolute sovereignty of state propounded by 
the Hegelian and Austiman schools of thought has been attacked 
by many writers on various grounds Bluntschb asserts that 
“even the state as a whole is not almighty, for it is limited 
externally by the rights of other states and internally by its own 
nature and by the rights of its individual members ’’ 

Some of the limitations pointed out by these writers are not 
legal in character, but are religious, moral or political Martens 
Mor«i . 0 d recognises God as “legal superior” over a state , others 
limiutiooa think that the “divine lavi ” limits the sovereignty of 
state Some writers maintain that the sovereignty of 
state is limited by moral laws and will of the subjects The 
state can not override the moral convictions of the people If 
their ideas and sentiments are not respected by the Government, 
that Government is not likely to last long “Governments have 
always rested and must rest”, says Bryce, “if not on the reflec¬ 
tion, then on the reverence or awe, if not on the active approval, 
then on the silent acquiescence of the numerical majority ” 

From the legal point of view these moral sentiments have 
no binding force behind them They are merely self-imposed 
Thera ere restrictions on the exercise of sovereign power of the 
■eUUeitKMed state. The sovereign authority does and should respect 
rratnctioo’ them on the ground of expediency. Garner rightly 
points out that “the laws of God, the dictates of humanity and 
reason, the fear of public opinion, and other alleged restrictions 



THEORY OF LIMITED SOVEREIGNTY 71 


on sovereignty have no legal effect, except in so far as the state 
chooses to recognise them and give them force!adfc validity.” 

Some writers are of opinion that in states, having written 
and rigid constitutions, the sovereign can not override the 
provisions of the constitution. Amendment of the 
constitution requires certain procedure to be followed c2o»«S5f- 
and this is prescribed in the constitution itself. In 
those states again where conventions play a great 
part in legislation, they are as good as constitutional provisions. 
In Great Britain Parliament does not ignore the accepted 
conventions. These conventions are regarded as practical 
restrictions on the freedom of action of the sovereign. 


Some writers contend that the action of the sovereign is 
limited by the positive law of the land, which is supposed to be 
anterior to the creation of the state and as such c f t 
binding on the sovereign power. But all laws, positive of’.ti'wwnii 
or constitutional, are the creations of the sovereign * ownment 
power. They can be changed and are changed by the sovereign 
authority. The critics of absolute sovereignty are misled by 
a confusion of State with Government. Government is not 
sovereign but the State is sovereign. “When the state came 
to be organised outside of the government”, says Gamer, “and 
sovereignty was understood in its true light, namely as an 
attribute of the former rather than of the latter, it became an 
easy matter to reconcile the doctrine of an unlimited sovereignty 
with that of a limited government.” 


It is maintained that the sovereignty of states is restricted 
by the rules and prescriptions of International Law. Treaty 
obligations impose definite restrictions on the freedom Limit>tion , 
of the sovereign in respect of matters of international of intenu- 
importance. But the states can violate these treaties, tioII * , w 
even though there are possibilities of reprisal from those nations 
who are affected by such action. Jellinck and other German 
writers assert that the states respect the treaty obligations only 
out of a sense of honour ; these are merely cases of ‘auto-limita¬ 
tion.' There is no sanction behind International Law. So far 
as the question of sovereignty is a mere juristic one, this conten¬ 
tion must be regarded as a valid one. But in a practical life no 
state, however strong it might be, can persistently violate 
international treaties and conventions. In the present state of 
international chaos and anarchy much importance can not be 
attached, however, to the limitation of international law on the 
sovereignty of state. It is probable that the more effective attack 
on sovereignty will coine, in the future, from the exponents of 
international law and the principle of a world community of legal 
values which transcends the state. 
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Yi. Four Ideas of Juristic Sovereignty 

The history of the doctrine of sovereignty given aboVe shows 
that it has been subject to a rapid evolution. The diversity in the 
theories of sovereignty is reflective of different concepts 
tWr? of the proper organization of political unity, 
utpliaibic’? Sovereignty is and has been a problem in the constitu¬ 
tional organization of the state. The test of the truth 
of a theory of sovereignty, therefore, should in no sense be its 
universal applicability or its logical self-consistency. The value of 
a theory of sovereignty should lie in its appeal to the public 
lawyers of a particular state. There are four outstanding ideas of 
juristic sovereignty, namely, the French, the English, the Ger¬ 
man and the American. 

The French conceptions must be divided into two classes— 
those prevailing before the Revolution and those coming after. 
Before the Revolution sovereignty was vested in an organ of 
the state, in the monarch, and the peculiar characteristic of the 
monarch was that he was generally above positive 
itonch idea restrictions. The power and the will of the monarch 
were the means of escape from warring civil and 
religious factions, and the unification of the feudal claims of the 
nobility in the higher synthesis of the state. Bodin as contrasted 
with Hobbes recognised always a fundamental law or laws behind 
the sovereign organ. He rendered a great service by formulating 
a stable constitutional principle for the attainment of some sort 
of coherence in political life. 

The French conception of sovereignty since the Revolution 
has been that of national sovereignty. The principle grew out 
of the social contract and natural rights theories of the 
•oVcnignty epoch. The primary assumption is, of course, what we 
may call popular sovereignty but popular sovereignty 
itself does not constitute the idea of national sovereignty. 
If public opinion is the primordial and necessary political force, 
legal sovereignty should be located in the nation, from which 
comes this opinion. By recognizing sovereignty in the nation 
public opinion is given a superior force, a precise expression and 
a legal authority. Esmein is the chief exponent of this theory. 
He holds that the state is the judicial personification of the 
nation and its sovereignty ought to be exercised only in the 
interests of the entire nation. This insistence on the interests 
of all furnishes the basic limitation upon the authority of the 
sovereign power and guarantees individual rights. “The public 
authority, sovereignty,” writes Esmein, “ought never to be 
exercised but in the interests of all : that is what is intended by 
giving it a fictitious personality as subject, distinct from all the 
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individuals who compose the nation, distinct froU| the magistrates 
and the chiefs as well as of the simple citizens. The theory 
of national sovereignty makes democratic government inevitable. 
If sovereignty resides in the nation, then the actnal person at the 
seat of administration is only a delegate, a representative of the 
whole and not its master. The personnel of the government 
must be at least the tacit choice of the nation ; and the policy 
of the government must be one which the nation desires. The 
individual has rights against _ the government, but he has no 
right against the nation itself, a ^'expressed by the majority in 
elections. The minorities, in this theory, are, therefore, at the 
mercy of jtfyk majority. 

The tT&JnK>nal British doctrine of sovereignty is like that 
of Bodin, With this difference only that the British writers do not 
accept the juristic character of fundamental consti- 
tutional principles. The Austinian theory recognises mEojUnd 
the sovereignty of the highest organ of the government. Brims * 
Legal sovereignty is not vested in the state as a legal Enipir ' 
person or in the nation, nor is it vested in the monarch or a class, 
but in the legislative power which includes the King, the Lords 
and the Commons. The location of sovereignty in the British 
Empire has become a difficult problem, since 1926. The Imperial 
Conference of .1926 thus defined the position of the Dominions : 
“They are autonomous communities within the British Empire, 
equal in status, in no way subordinate one to another, in any 
aspect of their domestic or external affairs, though united by a 
common allegiance to the crown and freely associated as 
members of the British Commonwealth of Nations”. This^-tatus 
got the legal sanction from the Statute of Westminster. The 
British Parliament, then, can not be the sovereign of the 
Dominions. Dr. Wright holds that there is no single, central, 
super-authority for the empire, and thinks that it is not necessary 
to have such an authority. He recognizes the possibility of 
divided sovereignty in the British Empire. But there are 
British legalists who hold that the sovereignty of Parliament is 
still complete, that the Statute of Westminster is an act of 
Parliament, and what one Parliament can pass, another may 
rescind ; for no Parliament can bind its successor. Such a view, 
however, is absurd as a political reality 

The German interpretations of the principle of sovereignty are 
the most complicated of all, because of the more entangled situa¬ 
tion with which the German jurists had to deal. Not only was 
the position of the monarch more distinct legally than in England, 
but there was also the problem of federalism which deprived the 
jidea of sovereignty of some of its possible coherence. 
'Sovereignty is an attribute of the state as a juristic 
person with a legal will. The monarch thus becomes 
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a representative of the state will, but the sovereignty of the state 
itself is not inherent in him. In the opinion of Bluntschli, 
however, sovereignty is not vested excluBively_ in the state, since a 
remaining but different sovereignty of the monarch is accepted. 
The German theory developed likewise the idea of the non¬ 
sovereign state to enable the doctrine to be held that though the 
German states had lost their sovereignty in the Reich they had 
not lost their statehood. According to Seydel sovereignty resides 
only in the member-state ; while Jellinck holds that it is located 
in the union-state. Gierke believes that the member-states are 
like individuals in an unitary state. The autonomous member- 
states form a super-state in which they participate Jg^t - only in 
the exercise of its power but in the creation of its Will/* 

The American theory may be called the doctrine* of divided 
sovereignty. Sovereignty was divided between the states and the 
United States bv the constitution itself, though there 
Am«rk«n was conflict until after the Civil War as to the proper 
organ or organs to settle disputes of competence. The 
state rights view was that the states should make such decisions 
while the nationalists believed the Supreme Court to be the 
proper organ. While German theory developed the idea of the 
non-sovereign state, many of the American publicists and judges 
continued to look upon the component commonwealths in the 
federal union as states and as having sovereignty. 

VII. Theory of Non-sovereign State 

The peculiar character of the German Federation inspired a 
number of jurists to formulate a theory of non-sovereign state. 
Leband argued that a state could still be a state, even if it were 
not sovereign, because it could still be “the independently em¬ 
powered bearer of the most comprehensive and impor- 
tant public supreme authority.” In other words, a 
member of a federation might have less than the inde¬ 
pendence elsewhere enjoyed by unbound states, yet compared 
with its colleagues and its own domestic groups it was an inde¬ 
pendent and supreme master, and hence deserves the name of 
state. Writers of this school draw a line of distinction between 
sovereignty, the power of the state to determine the limits of its 
own competence, and state power, or the right to rule. Jellinck 
contends that the Federal movement is a peaceful inode, hence 
there was no violent abolition of the hitherto existent and 
legitimate authorities. The members of the Federal union ceased 
to be sovereign when they agreed to become parts of the new 
union, but they did not cease to be states. 

Gierke and Prensz hold that in actual modem conditions of 
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social life, there i8 a series of associations of -gr^dsd importance, 
and sovereignty lies in the whole arrangement of 
inter-related groups, small and large, and that if the 
appellation of state must be applied to the members, t,oa ‘ 
it must be state without sovereignty 

Garner does not admit the validity of the term “non-sovereign 
state”, as accoiding to him sovereignty is an essential character¬ 
istic of state He is, however, cautious enough to 

admit that “whether sovereignty is an essential charac- ilv"rei«n 
tenstic of the state depends mainly upon our notion c _ 

of the thing itself and our conception of the natute t,oa 10 
of the state ” He argues that mere possession of 
power to govern is not a criterion of statehood , otherwise the 
self-governing Dominions of the Butish Commonwealth would 
have possessed the quality of states But it is doubtful whether 
aftei the passing of the Statute of Westminster and the recogni¬ 
tion ot their statehood by the League of Nations, this sort of 
argument can be convincing 

The whole problem has been dismissed by Di Herman Finer 
with the following observation “We have at any rate, seen how 
incapably the definition has dealt with the diverse forms 
and institutions of actual Federations , and the political 
scientist must create his definition fiom the facts, which 
aie always changing, while the jurist is apparently condemned to 
look for the essences which aie so essential that they exclude 
at least three-fourths of what is politically most important ” 

VIII. Theory of Dual Sovereignty 

The theory of Dual Sovereigns was ujiheld by eminent publi¬ 
cists like Hamilton and Madison at the tunc of the adoption of 
the Constitution (1789) of the United btatesof America 
It was argued m the Federalist that “the equal vote 
allowed to each state is at once a constitutional recog¬ 
nition of the portion of sovereignty remaining in the individual 
st ites, and an instrument for preseiving that residuary sove¬ 
reignty ” The Articles of the Confederation had, indeed, explicitly 
stated that the “States should be regarded as distinct and inde¬ 
pendent sovereigns”, but the constitution itself is silent on this 
important point Freeman, the distinguished English historian 
asserted that “the complete division of sovereignty we may look 
upon as essential to the absolute perfection of the federal ideal.” 
The Mexican constitution expressly states that the component 
states of the Federal Union are “sovereign” in all that doncems 
their internal affairs. 

Calhoun vigorously attacked the doctrine of dual sovereignty. 
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He said “Sovereignty is an entire thing ; to divide it is to destroy 
indiwiibi '**• I*' s the supreme power in the state, and we might 
ut» of just as well speak of half a square or half a triangle 
•oTcrdfnty 0 f ^alf 0 f sovereignty.’’ It seems that the upholders 
of the dual-sqvereignty theory confused sovereignty with its 
emanations and thus ignored the vital distinction between the 
state and government. 

During the American civil war, the Southern States laid great 
stress on the fact that their areas possessed the name “state.” 

They contended that wherever there was a state there 
" was sovereignty. Those who were upholding the power 
of the federal government argued that America had 
never known individual states, since the colonies had proceeded, 
direct from subordination to England to subordination to the 
fellowship which fought the War of Independence. 

The defeat of the Southern States gave a death blow to the 
theory of divided sovereignty, which concept is now dying a slow 
death. Garner opines that sovereignty cannot be 
divided 0< divided, but its emanations or manifestations can be 

n£w¥by divided and expressed through various mouthpieces and 
carrle d out through a variety of organs In the federal 
union “the sovereign-will expresses itself on certain 
subjects through the medium of central government and on 
certain other subjects through the organs of the individual 
political units composing the federation.” In fact, the older 
theory of divided sovereignty has been replaced by a theory of 
the legal sovereignty of the constitution which is exercised 
through a complex oi state organs. 


IX. Location of Sovereignty in Federal States 

Eminent writers like Cooley, Story, Tocqueville and Hurd 
hold that sovereignty is located in the federal as well as in the 
TheoiTof state governments. They argue that the federal 
location government is found to have autonomy in certain 
spheres, while the states have autonomy in others. 
This theory, however, is opposed to the conception that sovere¬ 
ignty is incapable of division. A federal union makes one and 
only one state. The component parts of the federal union lose 
their sovereign power as soon as they become members of the 
federated unions. In one state there can be only one sovereignty. 
“Sovereignty," declares Calhoun, “is an entire thing ; to divide 
it is todestroy it. It is the supreme power in a state, and we 
might ^just as well speak of half a square or half a triangle as of 
half a sovereignty.” In a federal union the constitution alone 
can determine the competence of the central authority and that 
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of the component states. The federal government as well as the 
governments of the states can not go beyond the power confer¬ 
red on them by the constitution. 

This leads to the theory that sovereignty rests with the 
organisation that can inake or amend the constitution. According 
to the upholders of this theory, there is no higher authority 
possible than that which creates the constitution That authority 
expresses the direct will of the state, and is therefore sovereign, 
lu Great Britain, sovereignty rests in the King-in-Parhament ; 
in France in the National Assembly. In the U.S.A. the 
procedure of amending the constitution is thus laid J r '''^ 01>le 
down in Article V of the Constitution,—“The Congress, 
whenever §rd of both Houses shall deem it necessary, ,he 

shall propose amendments or on the application of the 
Legislatures of j}rd of the several states, shall call a Convention 
for proposing .amendments which >n either case shall be valid 
when ratified by the Legislatures of |th of several states, or by 
Convention in :{ths of the commonwealths.” Thus, two different 
processes are prescribed for amending and ratifying the constitu¬ 
tion. In practice, all amendments have been proposed by 
Congress and ratified by the state legislatures. So it may be 
said that neither the people of the United States, nor the people 
of the states have, in fact, participated in the exercise of the 
sovereign power. 

This theory of locating sovereignty in the constitution-amend¬ 
ing authority suffers from certain defects. First, the power that 
can amend the constitution lies mainly dormant and Th , constl 
latent and acts only intermittently at infrequent inter- tution- 
vals Logically, the sovereign power in the state can “‘thorny ,■ 
not thus lie dormant Secondly, the organs that no '* b ‘ olu “ 
actively express the state’s will are not simply the authority that 
makes or amends the constitution, but also the organs through 
which at present times that will is expressed Thirdly, the 
sovereign authority must lie absolute but the constitution-making 
authority can be put in motion by the government alone and can 
only act in the manner legally prescribed. Thus the constitu¬ 
tion-making authority becomes limited in power. 

There is a third theory of the location of sovereignty. Woodrow 
Wilson holds that sovereignty rests with the law-making 
authorities. They include (1) Legislature—national, 
Commonwealth or local ; (2) Courts, so far as they 

create and not merely interpret law ; (3) Executive making 

officers, so far as they create law by proclamations ; “* thoritie * 7 
(4) Conventions when they sit to amend the constitution ; (5) 

Electors when they exercise powers of referendum and plebiscite. 
“Sovereignty is considered here as the daily operative power of 
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framing and giving efficacy to laws. It lives, it plans, it executes. 
It is the organic organisation of the states as of its law and policy ; 
and the sovereign power the highest originative organ of the 
state ”—(Wilson) But it may be pointed out that sovereignty is 
an attribute of the state and not of the various organs of the 
Government which share in the expression of the will of the 
state. Sovereignty can hardly be said to be determinate if it is 
sought to be located in one body now, and then m another body 
Laski has rightly pointed out that the attempt to discover the 
sovereign authority in a federal state is "an impossible 
adventure ” 

X. The Pluralistic view of Sovereignty 

The concept of sovereignty has been viewed by writers on 
Political Science in previous centuries from the legal, historical 
and philosophical standpoint All these writers re- 
si onf«t on cognised the necessity of unitary control of all power 
•overeat? and, therefore, held that a unified, co-ordinated, su¬ 
preme power as the essence of the sovereignty pattern 
The only point in which they differed amongst themselves was 
regarding the authority which should exercise the control Some 
contended that sovereignty resides in one, others held that it 
resides in the many , some believed that sovereignty is fragmen¬ 
tary or dual, and there were others who opined that it is supra- 
mundane From age to age the theory has changed according to 
changes in social, cultural and economic foices The circumstances 
of the present age have given rise to the Pluralistic attacks on 
the monistic theory of sovereignty 

The Guild Societies, Syndicalists, Anarchists and above all the 
Political Pluralists have assailed the monistic theory of sover- 
eignty, which views the sovereignty of the state as one, 
«p«nuof indivisible and unlimited In the place of one indivisible 
sovereignty, they like to emphasise the sovereignty of 
the different groups that flourish in the society ; hence they are 
known as the Pluralists. This point of view received a great 
stimulus from the wirtings of the German jurist, Otto Gierke , 
m England it has been put foiward by Figgis, Maitland, Barker, 
Maclver and Laski 

Three factors have been chiefly responsible for the attack on 
the monistic theory First, there has come a tremendous change 
in the function of the state So long as the function of the state 
was limited to order, justice and defence, emphasis had to be 
laid on domination, command and imperium But with the 
assumption of social and economic functions by the state, public 
service instead of imperium becomes the dominant idea “In 
those great state activities which increase everyday", writes Leon 
Dugnit, “education, the poor law, public works, lighting, the jxistal, 



THE PLTJBAIilSTIC VIEW OP SOVEREIGNITY 79 

telegraph and telephone systems, the railroads, tll^ state intervenes 
in a manner that must be regulated by public iaw. But this can 
no longer be based on the theory of sovereignty. It is 
applied to acts where no trace of power to command Jjf** 

is to be found. Of necessity a new system is being power state 
built, attached indeed by close bonds to the old, but 
founded on an entirely new theory Modern institutions, under 
the new and fruitful jurisprudence of the counsel of state take 
their origin not from the theory of sovereignty but from the 
notion of public service ” 

Secondly, the progress of science and of the technique and 
organisation of production and marketing has made it necessary 
to emphasise international co-operation rather than . . 
natjonal isolation. The external sovereignty of the bmathe 
state should be curbed m the interest of humanity. In sovereignty 
practice too the‘independent sovereign states’ of the 
nineteenth century have no longer the untramineled sovereign 
independence that they used to have. 

Thirdly, the groups or associations which were regarded by 
Hobbes as ‘worms’ within a body are now being recognised as 
playing an increasingly important part id social and 
political life. Figgis, one of the earliest champions of JfJJJUS!** 
group rights holds that, “The State did not create the 
family nor did it creat the churches ; nor even m any real 
sense can it be said to have created the club or trades union, 
nor m the middle ages, the guild or the religious order, 
hardly even the universities or the colleges within the 
universities ; they have all arisen out of the ns'oral 
associative instincts of mankind, and should all be treated 
by the supreme authority as having a life original and guaranteed, 
to be controlled and directed like persons, but not regarded in 
their corporate capacity as mere names.” Krabbe holds that 
owing to the rise of important economic associations, like the 
labour unions, the state can no longer pretend to be the one all- 
powerful agency of social life. There are now-a-days groups for 
the promotion and care of industrial, political, religious and 
other interests. Society has now become an aggregation 
of groups rather than an association of individuals. Maitland 
points out that the 'state is practically bound to acknowledge 
the corporate character and the rights and responsibilities of 
groups which operate as collectivities, and their formal recognition 
by the state makes little difference to their character 

Tjaski insists in his ‘Grammar of Politics’ that the theory of 
sovereignty is no longer valid. The modern state, according to 
, him, is not unitary, it is not absolutistic, neither is it , . -lr l .^ 
independent. “It is pluralistic, and constitutional and 
responsible. It is limited in the force it exercises ; 
if is directive rather than dominating, in the decrees it issues 
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it is changing with every desire of the electorate rather than 
permanent. Its power is diffuse, in territorial and functional 
groupings And internally as well as externally its activities and 
functions are subject to limitations and review Actually, the 
state is an association like other associations, with the special 
function of co-ordinating It is a public-service corporation ” On 
these grounds, Laski holds that there is no sovereign, no definite 
human superior, issuing commands with absolute finality which 
his subjects must obey Laski argued for a system which would 
recognise the complete autonomy of economic, potitical, religious 
and social associations, with the abandonment by the 6tate of 
any claim to be the sole representative of the general interests 
of men He cites specific examples to show how the state failed 
to carry out its decisions in the face of determined resistance by 
groups within the nation Thus during the last European war 
the British Pailiament did not daie to enforce the anti-strike 
provisions of the Munitions Act against the defiant Welsh miners 
or to-put into operation the lush Home-iule act against the 
rebellious Ulsterites Man, according to Laski, is a creatuie of 
competing loyalities and the state must compete with churches, 
trade unions, employers’ associations, fnendly societies, political 
parties and professional associations He held that in any ins¬ 
tance of conflicting demands the state’s pie-eminence over other 
associations depends upon the superiority of its moial appeal in 
that instance But the failure of the German Economic Council 
convinced Laski that the state must have the co-ordinating and 
supervising authority over other associations In his Pie- 
face to the fourth edition of ‘Grammer of Politics’ he states that 
the theory of pluralism “did not sufficiently realise the nature of 
the state as an expression of class lelations It did not suffici¬ 
ently emphasise the fact that it was bound to claim an invisible 
and irresponsible sovereignty, because there was no other w r ay 
in which it could define and control the legal postulates of society. 

It was through their definition aud control that the purpose of 
any given system of class relations was realised If the State 
ceased to be sovereign it ceased to be in a position to give effect 
to those purposes ” 

The different points of attack on the legalist doctrine of sover¬ 
eignty have been admirably summarised by Gettel thus _“They 

(the Pluralists) deny that the state is a unique organisation , they 
hold that other associations are equally important and natural • 
they argue that such associations are for their purposes as sover¬ 
eign as the state is for its purpose They emphasise the inability 
of the state to enforce its will in practice against the opposition 

Conclusion of certain , ? rou P? wlthm lt deny that the poe- * 

session of force by the state gives it any superior right ' 
They insist upon the equal rights of all groups that co mman d the\ 
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allegiance of their members and that perform valuable functions 
in society. Hence sovereignty is possessed by many associations 
It is not an indivisible unit; the state is not supreme or unlimited.” 
Merriam and Barnes in their “History of political thought— 
recent tunes,” have shown that inspite of these attacks the 
theory of the sovereignty of state has not been given up and can 
not be given up We agree that the different associations in the 
community perform valuable services, and the state should not 
arbitrarily coerce them. But if equality of status with the state 
be claimed for them, and if sovereignty is denied to the state, who 
would maintain the mutual relation between these associations ? 
Barker and Laski also admit that the duty of the state is to deter¬ 
mine, in general outlines, the constitutions of the several asso¬ 
ciations “The State”, says Barker, “as a general and embracing 
scheme of life, must necessarily adjust the relations of associations 
to itself, to other associations, and to their own members—to itself, 
in order to maintain the integrity of its own scheme , to other 
associations, in order to preserve the equality of associations 
before the law , and to their own members, in order to preserve 
the individual from the possible tyranny of the group.” The 
Plurahsts are recognising the force of this argument Lewis 
Rockow m an article on “The Doctrine of the Sovereignty of 
the Constitution” in the American Political Science Review 
(1931) shows that Pluralistic criticism is becoming more a 
general theory of the social structure of the state and less an 
attack of the state as a co-ordinatmg agency The Plurahsts 
have rendered valuable services by pointing out the practically 
limited power of the state and the superiority of law to the state; 
but unless unlimited authority, in theory at least, be conceded to 
the state, it would be difficult, if not impossible, to protect the 
■different associations 
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LAW 

I. Nalure of Law 

The word “law” is used in various senses. It is often applied 
to the sequence of cause and effect in the world of phenomena, 
e.g., laws of gravitation and of chemical reaction. Such laws, 
known as physical laws, indicate inevitable results that necessarily 
follow' from given conditions. Again, the term 
UndVoiLaw ‘law’ is used to designate rules for the guidance of 
human conduct. If such a law is concerned with 
motives and internal acts of the will, it is called moral law. If 
the laws refer to outward acts, they may be either social laws 
or political. Social laws are enforced by public opinion, and 
political laws by the authority of the state. We are concerned 
here with latter kind of laws, which are designated as positive 
or civic laws. Such laws may be defined as “those rules of 
conduct that control courts of justice in the exercise 
mfimuon of their jurisdictions. As distinguised from all other 
rules of conduct that obtain more or less general recog¬ 
nition in a community of men, they are such as have for their 
ultimate enforcement the entire power of the state.” (Willoughby). 
Professor Holland has thus defined law—“A law is a general 
rule of action taking cognizance only of external acts, 
enforced by a determinate authority, which authority is human 
and among human authorities is that which is paramount in a 
political society ; or, briefly, a law is a general rule of external 
action enforced by a sovereign political authority.” 

There are two schools of writers on the science of law namely, 
Analytical and Historical. The Analytical school discusses the 
Two .chooi» natur ? of law by aQ analysis of existing laws and by 
din« ri ‘ pr “* classifying them according to their forms of expression, 
their comparative validity, and their method of enforce¬ 
ment. Austin is the great leader of this school. He considers 
all laws as a command of the sovereign. To this definition of 
law the Historical school takes grave exception. The German 
writer Saviguy is the founder of the Historical school. According 
to him, customary law exists as law, independently of the state. 
The function of the state is not to create Jaw but to realise and 
enforce it. 

Woodrow Wilson has further elucidated this point of view 
m the following words—“The function of the framers of law 
is a function of interpretation, of formulation rather than of 
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origination ; no step that they can take successfully can lie far 

apart from the lines along which the national life has run. Law 

is the creation, not of individuals, but of special needs, 

the special opportunities, special perils or misfortunes £™ wtho * 

of communities. No ‘lawmaker’ may force upon a people 

law which has not in some sense been suggested to him by the 

circumstances or opinions of the nation for whom he acts.” 

The difference of opinion between the Analytical and Historical 
schools is more apparent than real The two schools looking 
at the nature of law from two different angles of vision 
have come to loggerheads. The Historical school used JJ'JJ'”"" 
the term “source of law” to denote the mode in which, r*‘» rd,n «, 
or the person through whom, the rules that have Uw 1 
acquired the force of law have been formulated The 
Analytical school used the same term to denote the authority 
which gives these rules the force of law. The state is the sole 
creator of law, in the sense that, enforcement by the state is the 
distinguishing characteristic of law But at the same time the 
contention of the Historical school, that a general acceptance of 
customary rules is necessary, is also true 

Law lefiects the prevalent conceptions of right and wrong and 
also the social relationships in the communities in which it is 
accepted Thus it serves the purpose of a mirror of the Lt tltcl , 
community From the laws of a community, we can .ocT." 
judge its character. But law is also an active force in con , “ on 
the sense that it compels men to follow a particular course of out¬ 
ward conduct The compulsion which it exercises is paitly ethical 
and partly physical The majonty of people obey law, L . wr , (u) , 
not because they are afraid of being detected and 
punished if they violate it, but because they consider it 
as just or expedient But there are people who do not feel the 
moral compulsions of law. To this minority of the people law 
involves a ‘Must’, and speaks harshly of the power of the state. 

The ideal purpose of law is to lav down those canons of be¬ 
haviour the observance of which will maximise the 
satisfaction of demand. But the actual purpose of law £h«rmet«rof 
is to fulfil the object of the state, which according to 
Liski, is to maintain some given system of class-relations m 
society. 


•» II. Law of Nature 

The concept of the natural law originated with the Greek 
philosophers. It was thought that the principle of uniformity 
pervaded the universe and this should provide a number 
pf fixed rules of conduct- for the guidance of the action ib”n«5» t 
of men. These fixed principles were given the name of 
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‘laws of nature.’ Plato and Aristotle were conscious of such laws 
and referred to such principles as natural justice and law. 

The concept received further development in the hands of the 
Stoics who understood by it the rule of reason and defined it as 
the “manifestation of the single and homogeneous spirit 
SuTitoic* of the world.” They tried to teach that the laws of the 
land should be shaped in accordance with this divine 
reason which pervades all natural phenomena. 

After the conquest of Greece by the Romans, this Stoic 
philosophy of law of nature exerted a strong influence on the legal 
]i» gentium s .V s ^ ein °f Rome Formerly, the Romans had their jus 
repiuced jut civile or civil law to guide the affairs of the state, but 
,J ' 1 " under the influence of the Stoic philosophy, a system of 
laws developed under the name of jus gentium or law of nations 
in order to deal with foreigners in Rome It was gradually recog¬ 
nized that the jus gentium was really the law of nature or 
jus naturale, being based on the principles of nature and applicable 
to all nations Consequently the jus civile of Rome was replaced 
by this new system of laws The Christian religion also inculcated 
the principle of law of God which assumed a sacred significance 
m the mediaeval period 

Later, this principle of law of nature formed the basis of the 
contract theory as enunciated by Hobbes, Locke and Rousseau 
They conceived that in the state of nature the law 
“rite'™ °f nature existed Hobbes was of opinion that the state 
of nature was a state of constant Btnfe and warfare. 
Locke, however, conceived the state of nature as a state of perfect 
freedom and happiness Rousseau, again, declared that in the 
state of nature, man enjoyed equal rights and liberty and so in 
modern society also man must have liberty, equality and fraternity 

Though the idealistic philosophers conceived the law of nature 
in these varied ways there are certain considerations for which 
L«wot the principle does not appear to be very reasonable. 
Nature is (i) It is not historically true, at no period was man 
imaginary guided by it ; (11) The law of nature has no legal 
sanction behind it and it makes no difference between laws as it 
exists in society and law as it should be ; (m) Human nature 
being imperfect, human institutions can not be perfect and as such 
the imaginary laws of nature have little applicability for them. 
As best, as Kant says, the law of nature may serve as a standard 
of justice. 

As Willoughby observes, the natural law can be interpreted in 
three different ways (1) The Law of Nature may refer to the 

Three difier- of cause **** natural phenomena ; 

“l"*” of may mean the instinctive conduct of human 

beings, as Huxley and Spinoza conclude ; and thirdly 
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it may mean the principles of conduct which derive their sanctity 
from divine intention and purpose. In reality, the Laws of 
Nature have no existence. They are mere ideals about a standard 
of conduct which should be followed not only in the sphere of 
individual actions but also m social legislation. 

The recognition of the Natural Law may be traced in the 
practices of modern states (L) In International Law which was 
given a definite shape by Hugo Grotnis, it is claimed In{)uence 
that the Law of Nature has exerted a strong influence of l.w of 
Writers on International Law try to make out that it * ur * 
embodies certain rules which states, under certain circumstances, 
ought to follow and they should legitimately be compelled to 
follow on the basis that all states are equally sovereign and that 
no state should unnecessarily encroach upon the rights of the 
other and violate the dominant principle of the Law of Nature. 
(2) In the system of trial by jury, the pi inciple seems to have been 
recognized, for it is believed that the several minds may find the 
dictates of the Law of Nature (3) In courts of law, judges 
very often pass their judgments based on the moral principle of 
reason and good conscience—which are the principles of Stoic 
philosophy (4) In every form of Government, at least-the rights 
of life and property are ensured. This is in accordance with the 
doctrine of Natural Law. 


III. Divisions of Law 

Law may be classified on the basis ol various distinctions. 
For the purpose of political science, we may divide Law m 
two different ways—according to the agency through 
which it is formulated and according to the public or ofdiv'iwoa 
private character of the persons concerned According 
to the manner of statement or agency of formulation, Law 
may be divided into (1) Constitutional Law, (2) Common Law, 
(3) Statute Law, (4) Ordinances, (5) Administrative Law and 
(6) International Law. 

Constitutional Law is the sum-total of the principles that 
create government, define the jurisdiction of its different organs, 
and prescribe the limits within which the powers of 
government can be exercised. Constitutional Law may 
be written or unwritten. It may grow with the 
growth of the people and formulated by the ordinary law-making 
body as ’In England ; or it may be created in a special way so 
that the ordinary law-making body might not alter it as in the 
U. S. A. 

Common Law is that body of legal principles which are derived 
from custom but are enforced by Law Courts like statute law. 
The laws that are formulated by the ordinary law-making body 
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in the formal way are called statute laws, e.g., the laws that 
are enacted by the Congress tn the U. S. A. and Parlia- 
ment in England. Ordinances are “commands of 
limited application not necessarily permanent, and 
usually issued as administrative directions by some department 
of government ” 

In England, in the Self-Governing Dominions and in the 
United States of America there is the same system ot law both for 
the officials and tor the non-officials In these countries 
Adminutn 0 fft cla ( s do n0 ^ enjoy any special immunity and 

L»w Ruleof the judiciary can not take any cognisance of the plea 
of state necessity in extenuation of acts on the part of 
state officials which are calculated to infringe on the liberty 
of the subject This principle is known as the Rule of Law. 
Opposed to it is the special system of law, known as the 
Administrative Law or Droit Administratif which is prevalent in 
most of the Continental states Administrative law is the body 
of rules which regulate the relations of the administrative 
authority towards pnvate citizens, and determines the position of 
state officials, the rights and liabilities of pnvate citizens m their 
dealings with these officials, and the procedure bv which these 
rights and liabilities are enforced It should not be thought that 
in countries wheie the admimstiative law pievails, there is no 
individual liberty In France litigation in the Administrative 
Court is cheap and is executed i.ipidly The clear distinction 
between a “fault of service’’ and a “jieisonal fault' on the part of 
the official protects the citizens against the evil consequences of 
too much official zeal The rules that aie generally obseived by 
states in their dealings with other states are called International 
Law. We shall discuss its nature in a later section 
Prof Holland has divided law into Public Law and Private 
Law Public Law is concerned with the organisation of the 
Public Law state, delimitation of the powers of government and 
andPrirat* the direct relations of the State and the Individual 
Private Law creates only private rights and obliga¬ 
tions, regulates the interests of individuals as such and is 
enforced by the state “In Private Laws,’’ observes Holland, 
“the parties concerned are private individuals, above and between 
whom stands the state as an impartial arbiter. In Public Law 
also the State is present as arbiter, although it is at the same 
time one of the parties interested ” 

Public Law, again, has been divided by Holland into 
Divisions (1) Constitutional Law , (2) Administrative Law 

i« Public (3) Criminal Law ; (4) Criminal Procedure ; (5) the 
law of the state considered in its quasi-private 
personality , and (6) the procedure relating to the state so 
considered. 
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IV. The ftu!e of Lew vs. Administrative Law 
Principles of the Rule of Law 

The fundamental principles of the Buie of Law as stated by 
Dicey are :—(1) “No man is punishable or can lawfully be made 
to suffer in body or goods except lor a distinct breach _ 
of law established in the ordinary legal manner before ri P i«. 
the ordinary courts.’’ (2) “The rules which in foreign " cofL * w 
countries naturally form part of a constitutional code, are, in 
English-speaking states, not the source, but the consequence of 
the rights of individuals, as defined and enforced by the courtB.” 
Thus, this Rule places the judiciary not only in a condition of 
freedom from interference on the part of the executive, but also 
in respect of all the members of the executive. (3) The third Rule 
makes this superiority clear. “Every official from the Prime 
Minister down to a constable or a collector of taxes is under the 
same responsibility for every act done without legal justification 
as any other citizen.’’ 

The Rule of Law effectively protects individual liberty. No 
person can be arrested, coerced or imprisoned in any manner 
which is not justified by the law. If any person feels 
that he has been wrongly arrested, he can take action du.TUbenp 
against the person who has put him under arrest. {,*, p ”“ I,ed 
It his contention is upheld by the court, the wrong-doer 
shall be punished and shall have to pay damages. As there is 
no administrative law in England, the wrong-doer cannot be 
protected by virtue of his official position. The Habeas Corpus Act 
is another bulwork of individual liberty. If a person is unlawfully 
arrested by the executive government, the court will, on the 
application either of the prisoner or of some person acting on 
his behalf, order the person who is alleged to have kept the 
aggrieved person in restraint to produce him before the court, 
so that a proper trial may be held. But in times of national 
danger or political excitement Parliament suspends the operation 
of the Habeas Corpus Act and then a person may be detained in 
prison on mere suspicion. 

The Monarch seems to be an exception to this rule, because he 
can do no wrong. But as nearly every official act of the Monarch 
is done through some agents, who are personally Limitlrioni 
responsible for the legality of the acts they do, this ex- o< the 
ception isvnere apparent than real. In recent times the of L * w 
Rule of Law has been much modified both in England 
and in the United States of America. The following 
tendencies in recent developments in England show that side 
by side with the Common Law Courts, Administrative Courts 
are gradually being evolved, (i) The Public Authorities Protection 
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Act of 1893 provides for the protection of officials from being 
sued. Similarly the Customs Consolidation Act of 1876, the 
Lunacy Act of 1890 and the Criminal Justice Act of 1925 protect 
certain classes of officials from being sued in ordinary courts 
(n) Certain classes of officers such as Judges, Justices of Peaoe, 
Customs and Excise officers enjoy special immunity from the 
consequences of their acts at Common Law (in) Legislatures 
in great industrial communities, like Britain, USA, Germany 
and Prance are so much burdened with law-making in different 
matters that they can not compile statutes in such detail as to 
meet every possible contingency in operation The result is 
that “administrative bodies not only find themselves compelled 
to undertake judicial duties, but also to perform them in such a 
way that the courts are excluded from scrutiny in their opera¬ 
tions ” In England it has been decided that, if no particular 
method is detailed in a statute, the government department 
concerned with its execution rnaj adopt what jirocednre it thinks 
best without interference from the Courts The National 
Insurance Act of 1911 establishes a body of Insurance Commis¬ 
sioners appointed by the Treasury who have got the judicial 
authority to decide all questions arising out of the claim of work¬ 
man Similarly, in the United States, it has been decided by 
the highest Coiut that “the decisions of the Secretaiy of Labour 
in all immigration cases are final ’ (iv) The head of a govern¬ 
ment department is not responsible foi the official act of his 
subordinates Had he been a private citizen under the same 
circumstances he would have been liable foi the action of his 
subordinates 
Droit Administratif 

The French word Droit Administratif refers not only to the 
law covering the relation of the administrative authorities towards 
private citizens, but also to the whole of the public law relating 
to the organisation of the state The word is translated into 
English as Administrative Law, but the English word is generally 
used in the former restricted sense. Administrative Courts 
exist not only in Prance but also in Germany, Italy 
h^CouJJT and Switzerland In France there are two distinct 
sets of courts—judicial courts and administrative courts 
The judicial courts decide criminal cases and cases of private law, 
while the administrative courts try cases between the government 
and its officials, or between private citizens and government 
officials. The administrative courts are guided not by the 
Common Law but by the regulations and procedure known as 
Administrative Law. 

Alleged defects of Administrative Law and Courts 

Dicey observes that in states where Droit Administratif 
prevails the ordinary law courts have no jurisdiction in matters 
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at issue between a private person and the state. He further 
points out that thQ most despotic characteristic of Droit Admims- 
tratif lies m its tendency to protect officials. Lowell also observes 
that in Prance “the government has always a free hand and can 
violate the law if it wants to do so without having anything 
to fear from the ordinary courts ” A critical study of the recent 
developments of the Administrative Courts shows that all these 
charges against them are wide of the mark. 

It would be a mistake to think that in countries where Droit 
Administratif prevails there is no protection of the individual 
against public officials Various measures have been 
adopted to secure individual liberty against official 
encroachments The Jurisdiction of administrative 
courts over official action does not extend to all cases 
“The ordinary courts have”, observes Goodnow, “as a result 
of statutory provision, the entire control of the matter of ex¬ 
propriation or the exercise of the right of eminent domain. Again, 
arrests made bv the administration are under the control of 
the ordinary courts as a result of the penal code It is true also 
that where the government or a department of the government 
becomes a party to an ordinary commercial contract the 
Jurisdiction is in part given to the ordinary courts.” The 
ordinary law courts possess the right of passing judgments upon 
the legality of regulations and ordinances issued by the executive 
authority In France there is an independent couit entitled 
the court of Conflicts which decides in doubtful cases whether 
the Judicial or administrative department has jurisdiction To 
secure impartiality this court is composed of nine members— 
three chosen by the highest Judicial court (the Court of Cassa¬ 
tion), three by the highest administrative court (the Council of 
State), two more chosen by these six and the Minister of Justice. 
All the members except the last hold office for three years. Last¬ 
ly, the clear distinction between “a fault of service” and “a 
personal fault,” on the part of the official, protects the 
citizen against the evil consequences of too much official zeal. 

In conclusion we may state that inspite of differ- i„dividuni 
ences in legal attitude, constitutional states m modern e,!ll.d*n"' 
times do not greatly differ in the ultimate rights 
secured to citizens through the Judicial department. >«•»» 


V. The Sources of Law and ihe Stages in its Evolution 

Custom has been the earliest means of social regulation. 
Custom has not grown in any community by a conscious effort, 
but by an imperceptible process of growth as a reflex from the 
feelings of order, justice, and utility that existed m the minds 
19 
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of the jwople. But as social relations became complex, 
Ctnism custom failed to provide with sufficient promptness 
* the new rules for the regulation of new interests as 
they arose. Cases in which customary law was inapplicable were 
referred to for decision to those whose judgments would be 
weighty and acceptable. 

'In the earliest communities Custom and Religion were indis¬ 
tinguishable. In early times religion was the one conclusive 
Edition motive and sanction of all social order. The functions 
of father, chief and king were based upon deeply religi¬ 
ous conceptions. The early law of Rome was little more than a 
body of technical religious rules, a system of means for obtaining 
individual rights through the proper carrying out of certain 
religious formula. But as in customary so in religious law 
necessity arose with the complexity of society foi adjudication . 
of rights. 


It is the judge who applied the customary and religious laws to 
particular cases. But when different tribes began to come in 
contact with one another, there arose conflicts between 
Adjudio their customs. The wisest men in the community 
decided such cases of conflict by analogy from 
old customs, and by strained constructions. Their decisions 
were accepted not only for the particular case in question but for 
all similar cases. These became judicial precedents and conse¬ 
quently a source of law'. 


With the growth of society new cases of conflict began 
to arise. Rales that have been definitely established were 
Equity not a Pphcable in certain cases, and if they were 
applied strictly, they failed to satisfy the better sense 
of justice that had developed in the minds of the people In such 
cases judgments had to be delivered according to common 
sense or fairness. Such judgments became known as Equity 
Sir Henry Maine has defined Equity as “any body of rules 
existing by the side of the original civil law, founded on 
distinct principles and claiming incidentally to supersede the 
civil law m virtue of a superior sanctity inherent in those 
principles. ’ 


The writing of jurists or scientific commentators of the 
legal science often prove to be a source of law. Their 
Scientific opinions are advanced ss arguments and not as 
““ decls ;° 1 n ) 8 ' authority of the commentators 

nW “ e f tabi ,', &hed > l ust !ik e a judge-made decision, by fre¬ 
quent recognition. y re 


The most important and prolific source of law is for us 



M 6 Vat« 0 PjiBST or law is the west 91 


of the modern time, the deliberate formulation of new laws 
by the legislative organ of government. But the L jtUtlon 
state entered into this field in comparatively recent **“ * on 
times. “We may say, indeed”, observes Willoughby, “that until 
the seventeenth century a D. the law-making powers of govern¬ 
ment were exercised almost solely in the field of public and 
ad ninistrafcive law ; the private relitions botween subjects being 
left to the control of custom and courts, or to local administrative 
agents acting in their judicial capacities.” 


Thus we have seen that “custom is the earliest fountain of 
law but Religion is a contemporary, an equally prolific, and in 
same stages of national development an almost oc | utioo 
identical source. Adjudication comes almost as authority 
itself, and from a very antique time goes hand in hand with 
Equity. Only Legislation, the conscious and deliberate origi¬ 
nation of Law, and Scientific Discussion, the reasoned development 
of its principles, await an advanced stage of growth in the body 
politic to assert their influence in law-making”—(Wilson). 


VI. Development of Law in the West 

The western countries have derived their legal system from 
two sources—the Roman and the Teutonic The system of 
custom and law brought in by the Teutonic invaders 
of the Roman Empire merged into the Roman system 
winch they found prevalent and this fusion has given 
rise to the legal system of the West 

At first Roman Law was only a body of ceremonial and semi- 
religious rules governing the relations of the privileged patrician 
gents to each other and to the public magistrates It 
was not known to the masses or the plebeians. In 0 ”* n w 
course of time the plebeians grew discontented and at their 
demands the celebrated Twelve Tables were published. The 
Twelve Tables became the corner-stone of the whole structure of 
Roman Law. The Tables were interpreted to suit new cases by 
the Pontiffs and thus the Roman Law began to grow. Then in 
the middle of the fourth century B c. the office of the Praetor 
was created. The Praetor used to announce some new rules of 
adjudication at the beginning of his year of office. Through the 
successive edicts of Praetors the Roman law attained an immense 
growth. When foreigners in large number began to settle in 
Rome and Rome began to make conquest 0 , the post of a 
Dew Praetor for foreigners was crested. This officer applied 
principles which were common to all nations. The*-e j utGwirtB— 
principles became known as the Jus Gentium, It was ,u * “ 
''that part of the private law of Rome which was essentially 
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in accordance with the private law of other nations.” The Stoic 
philosophers connected the general principles of Jus Getitium 
with the Law of Nature and thus imported to the former a new 
dignity. The Roman law received also an immense theoretical 
development from the private jurists Under the empire the 
jurist consuls prepared the imperial edicts and decisions Lastly, 
the Roman laws were codified by Theodosius in the 4th century 
A. D and by Justinian in the 6th century A d The gieat gift 
Private Lew cd ^ ese c °des was the Private Law which made “wide 
and scientific provision for the establishment, recogni¬ 
tion, and enforcement of individual rights and contract duties ” 


The Teutonic tribes, the Goths, Pranks, Lambards etc , 
invaded the western Roman empire in the fifth century A i> 
They had no unified law like that of Rome , each tube had its 
own law Tne principle which obtained among the Teutonic 
tribes was that each man must be judged and given his light by 
his own native law, according to the custom of his own people 
Every person was judged bv his ‘personal law ’ In 
ul°“ pursuance of this principle the invaders allowed the 
^ Roman citizens to continue under their own law The 

result was that in one territory and under one rulei several 
systems of law continued to be observed 

The advent of feudalism changed tbp 'peisonal law' into 
Temtonai "temt'Orial law ’ Over the domains of each lord a 
l«w particular system of law came to prevail In the 

middle ages the Teutonic customs weie gieatly influ¬ 
enced by the Roman law Several causes contributed to the 
diffusion of the Roman law in Western Europe 


The Roman law began to be systematically studied by 
-competent scholars in the twelfth centurv Schools of law 
c.o»*» oi s fi ran § U P ln Italy and drew to them students from all 
S*Rom«n Km P arts ot " ^ uro P e These students, being tiained, returned 
Uw °“" to their homes with a strong bias toi Roman law The 
Catholic Church took over from the Roman law con¬ 
ceptions of free contract, individual ownership and succession by 
will The Church organised a set of her own courts m which 
these principles were recognised and her priests, as counsellors, 
of kings and compilers of codes, introduced these in the feudal 

the , Teutomc kin £ 8 prepared their own codes 
m the light of Roman law The rules of Roman law were more 
and more consciously and skilfully fitted into the growing law 
of the kingdoms which were emerging from the feudal systems 
he rulers accepted as much of the Roman principles as possible 

mS h 686 w ® re , co ° ducive the growth of despotism The 
by t wblch Roman law was introduced was not bv 
legislation, but by the decision of cases m the royal cou^ 
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Except in England, Boman and Teutonic laws were amalga¬ 
mated. Roman law exerted a direct influence on Code AnwlcUM . 
Napoleon (1804). Through French influence it was 
spread in Holland, Italy, Spain and many German Tommie 
states. 

In England the native law kept the Roman law out. England 
is separated from the continent by the English Channel and 
she led more or less an isolated life. Moreover, under 
the strong and unifying rule of the Norman and 
Plantagenet kings English judges were able to put En«UBd , ?* t 
together a consistent system of English law. So 
England did not feel any need of a foreign jurisprudence. But it 
would be wrong to say that England has been altogether immune 
from the legal influence of Rome. Her borrowings from Roman 
law have been of form and method rather than of substance. In 
conclusion, it may be stated that Teutonic principles predomina¬ 
ted in public law ; Roman principles in private law. 

VII. Law and Morality 

Law and Ethics are closely connected, but at the same time 
they differ in their content, sanction and definiteness. The 
province of Ethics is the whole life of man, his 
thoughts and motives as well as his actions. Law is 
concerned with the outward acts of man. Even of 
these acts, only those which affect the welfare of men 
in society, are controlled by law. Falsehood, ingratitude, 
jealousy, meanness are all immoral, but they are not illegal, 
except when they lead to a breach of law and actual injury to 
others. A man may be a habitual liar but unless he breaks a 
contract he does not come within the jurisdiction of law. Thus 
the scope of Ethics is much wider than that of law. 

Moral rules are enforced by individual conscience and by 
the disapproval of public opinion. But Law is enforced by 
the state. Thus we see that law is a matter of . 
force, its breaches being punished by the power of m«t« of 
the state ; but morality can not be forced. There ,<>rc ' 
are, of course, some classes of actions which, while possible 
of legal enforcement, are better left to the individual cons¬ 
cience. If these are enforced by law, man’s feeling of moral 
obligation would be lessened. Moreover, law' regulates outward 
conduct»only so far as workable and uniform rules can be found 
for its regulation. 

Inspite of the differences noted above, Law and Morality 
are inherently connected. Both arose from the habit and 
experience in the primitive social life, when no distinction was 
made between the two. Even after the differentiation between 
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law and morality, many points of contact remain. Both Political 
Science and Ethics deal with man as a moral agent in society. 

♦“Ethics,” says Sidgwick, “is connected with politics 
so far as well-being of any individual man is 
bound up with the well-being of his society.” Law 
tries to conform to wide-spread moral ideas of 
community. Child marriage was prevalent in India ; 
now the enlightened morality of the educated classes find that 
it is morally wrong ; so they made agitation for its abolition. 
The result is the Sarda Act. But if laws move far in advance 
of the moral standards of the people for whom they are meant, 
they would not be observed. Drinking was considered by a 
minority of Americans to be wrong, so they secured the passing 
of a law, prohibiting the selling of wine in the United States of 
America. As the majority of Americans did not accept this 
view, selling of wine could not be prevented there. Conversely, a 
body of law is becoming constantly inapplicable owing to the 
change in moral ideas. Observance of the Sabbath day is 
recognised by law in most of the Christian countries, but it ib 
not generally observed and the non-observance is not punished 
by law. “Only such law as has the support of moral senti¬ 
ment will be respected and obeyed, or. if necessary, efficiently 
enforced.” 


VIII. Is the Law above the State ? 

Jurists of the positivist school and writers like Duguit, 
Krabbe and Laski hold varying theories of the relations of° the 
state to law. The former regard state-enforcement as the 
distinctive feature of law. According to them the state is the 
only source of law and hence law can never be above 
inicMnd'nt stafce ' state possesses the monopoly of coercion 
of>t«u) * and only those rules deserve the name of law which 
have political coercion behind them. But Duguit 
contends that the state as such has no essential connection with 
law because the state is merely a body of men inhabiting a 
definite territory, in which the strong impose their will on the 
weak. The sanctions for political commands are siinplv the 
physical penalties the rulers are in a position to apply to those 
who dare to disobey. On the other hand, laws arc those rules of 
conduct which normal men know that they must observe in 
order to preserve and promote the benefits derived from life m 
society. The sanction for law is not coercion but psychological 
awareness among normal men that they must observe certain 
rules of conduct in order to preserve and promote the benefits 
derived from hf e in society. Law is much more comprehensive 
than the state and if the state violates any of the rules of social 
solidarity, it acts unlawfully. 
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But there is no unanimity in any community regarding the 
standards of right. If every individual is to be guided simply 
by his own sense of right, there can not exist any 
community at all. Krabbe tries to solve this difficulty 
by stating that the legal obligation is dependent on 
the majority's sense of right. “If,” he writes, “the members of 
a community differ regarding the rules to be followed, those rules 
which are desired as rules of law by a majority possess a higher 
value—assuming a qualitative equality of members in their sense 
of right.” The statutes enacted by popularly elected legislative 
bodies reflect this sense of right. Judicial tribunals modify the 
written laws in accordance with the majority’s sense of right If 
a legislature does not really represent the people or if it misinter¬ 
prets what the people’s sense of right demands, revolution or 
the modification of statutory by unwritten law will bring law in 
conformity with the majority’s sense of right. 

Laski also holds that the law is above the state. In certain 
critical moments of history, people have defied the existing 
political authority and raised the standard of revolution in 
pursuance of ends higher than peace and order. Those who 
resisted Charles I in 1642, Louis XVI in 1789, or 
Nicholas II in 1917, were, according to Laski, defiant 
of the state but faithful to the law above the state 
He contends that the essence of the law-making £>“«*»* 
process is the consent of inteiested minds and the 
source of law is in the individual consenting mind. “Law 
is not merely a command," he writes, “it is also an appeal. 
It is a search for the embodiment of my experience in the rule 
it imposes. The best way, therefore, to make the search creative 
is to consult me who can alone folly report what my experience 
is. There can be no guarantee that law will be accepted save 
in the degree that this is done. Legal right is so made as the 
individual recipient of a command invests it with right ; he gives 
it his sanction by relating it successfully to his own experience. 
When that relation cannot be made, the authority of law is always 
m doubt.” The state, accordingly, is entitled to obedience only 
to that extent as it represents adequately the interests of the 
individuals, territorial groups, and functional associations affected 
by its laws. 

These varying theories regarding the relations of the state 
to law are due to the variety of meanings attached to the term 
law. Tftose who hold that laws are rules backed by 
the comprehensive and compulsive social institution dnnoih* 
called the state, naturally deny the superiority of law 
over the state. On the other band, those who apply 
the term law to those rules which have at their back a sense 
of right of the community, or of the majority of rigLi-minded 


Majority's 
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persons in the community, or of the individual, deny that the 
state is above law 


IX. International Law 


It* origin 


“International law is the body of rules which civilised states 
observe in then dealings with each other, these rules being 
i enforced by each particular state according to its 
interoatio' own moral standard or convenience ” These rules 
“* 1 L,w are concerned with the conduct of war, diplomatic 
intercourse in times of peace, the rights of citizens of one country 
living under the dominion of another, the lights and duties of 
neutral powers in times of war, etc 

The rules of International law have not grown jn a day The 
Amphictyonic Council sought to maintain peace among the city- 
states of Greece In republican Rome the rules that 
guided the relations between states weie known as 
jus feciale The Holy Roman Empire and the Papacy in the 
middle ages tried to maintain a shadow) peace m Europe After 
the reformation the Pope’s claim to world-powei was lost Then 
various writers began to devise plans foi maintaining peace 

A Parisian named Emerich Cruce (1590-1648) formed a plan 
for an international council to determine disputes between the 
c t b nations in his book entitled, ‘New Cyneas ’ The great 
tgon of Hugo French ministei Sully prepared a similar scheme Then 
Grot.n* came HugoGrotins, who being appalled by the savagery 
of the Thirty Years’ War set himself to think out the principles 
upon which laws might be based foi mitigating the horrors of 
war His book “Laws of War and Peace’ laid the real founda¬ 
tion of modern international law He emphasised upon 
M* the sovereignty and equal status of all states Inter- 
conferences na t; ]ona ] ) aw was further developed by the decisions 
of eminent judges and the agreement of various international 
conventions like the Treaty of Paris (1856), Berlin Conference 
(1884), Hague Conventions The Covenant of the League of 
Nations has supplied a compact body of rules for guiding the 
conduct of states in war, peace and neutrality 

The sources from which the rules of international law have 
been derived may be classified under six heads— (i) Roman law 
(n) scientific treatises , (in) Treaties and conventions 
(iv) International conferences and arbitration tribunals 
(v) the municipal law of states and (vi) diplomatic correspondence. 

The Roman idea of Jus Gentium provided a positive basis of 
jot Gentium a s y stem * aw oomm on to all nations and emphasised 
the idea of moral obligations as equally binding on 

all states. 
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The writings of great jurists like Hugo Grottos, Pufendorf, 
Leibnitz, Wolf and Vittel have reduced to a logical system the 
rules adopted by states ia their external dealings. 

Among modem writers of International Law the ; * * 
names of Woolsey, Lawrence, Hall, Oppenhiem and 
Garner may be mentioned. Statesmen refer to opinions of these 
writers as authoritative. 

International law derives its binding force from the consent of 
states. So the treaties and conventions agreed upon 
by a large number of states form an important source r “‘“ 
of International Law. 

The decisions of international conferences and arbitration 
tribunals are generally acceptel by the nations concerned These 
now form a valuable part of International Law. In 
recent times the Hague. conferences and Washington t?on«i a * 
and Lausane conferences have contributed valuable coa{€mm 
principles to International Law. 

Laws which are formulated and enforced by the authorities 
within a particular state are known as the municipal law of the 
state. In each state there exist laws relating to 
questions of citizenship and naturalisation, neutrality 
tariff, extradition, army and navy regulations etc. 

These laws affect the interests of other states also. The decisions 
of admiralty courts in cases of capture of Bhips etc., are based 
mostly on International law. These decisions are sometimes 
taken as authoritative in International law. Some parts of the 
diplomatic correspondence in the Foreign offices of states are 
published. These give a basis for future international action. 

According to the Austinian conception of Law, International 
Law can not be recognised as Lvw. To Austin, Law is that 
body of rules for human conduct, which is set and 
enforce! by a definite sovereign political authority. As 
international law is created among sovereignties, there «*ro»tioi>«i 
can be no superior power for enforcing it. If a superior * 
power is established, sovereignty of the state would be destroyed 
and international law would be transformed into the municipal 
law of a world state. At present there is no force, no sanction 
behind international law ; each state ultimately decides for 
itself whether to obey it or not in a particular case. Had it been 
us bindings the municipal law, Japan would not have dared to 
establish her authority over M&nchuquo, nor to attack China 
without declaring war in August 1937. From this point of view, 
International law may be called “a sort of international public 
opinion or customary observance, imperfectly enforced in an 
Imperfectly organised world state." 

19 
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Stir Frederick Pollock observes : "International law iB a body 
of 'ehstoms and observances in an imperfectly organised society 
Coawoo which have not fully acquired the character of law, 
wU * but which are on the way to become law.*’ Many 

modern jurists, however, think that International Law has already 
acquired the character of law. Their contention is that the real 
sanction behind the municipal law is not force, but the common 
will underlying the legal principles. They hold that similar 
common will among peoples is the real sanction behind Inter¬ 
national law. But it may be pointed out that such a common 
will has not. grown up amongst nations. 

Then again, the modern jurists point out that the Covenant of 
the League of Nations provides a code and an organization to 
Natal* at eu ^ 0Tce it- “The doctrines of International law," says 
tfoalTLa Hall, “have been elaborated by a course of legal 
on * reasoning ; in international controversies precedents 
are used in a strictly legal manner ; the opinions of writers are 
quoted and relied upon for the same purposes as those for 
municipal law ; the conduct of states is attacked, defended and 
judged within the range of international law by reference to 
legal consideration alone , aud finally it is recognised that there 
is an international morality distinct from law, violation of which 
gives no formal ground of complaint, however odious the action 
of the ill-doer may be." 
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FREEDOM AND RESPONSIBILITY OF CITIZENS 


I. Citizens'in the modern State 


Different 
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. The most fundamental element in the state is population, 
because without population there can be no state. The term 
population, however, denotes all persons living within 
the state, irrespective of their legal and political status. 

It is quite conceivable that a state would consist of 
persons held in subjection to others and of persons 
enjoying full civil aud political rights and that it would 
give asylum to a number of foreigners. As a matter of fact, in 
Athens, the most democratic of aacient city-states the slaves 
outnumbered the citizens. Ia all the states of mediaeval Europe 
the serfs, dependent on the feudal barons, constituted the 
majority of the population. B it slavery and serfdom exist no 
longer in any modern state. Djmocracy has becoms the pattern 
of government in mjdern states, though dictatorship has set 
itself up, let us hope, as a temporary phenomenon in some of 
the states. The majority of the population, in every modern 
state, whether under democratic or dictatorial form of govern¬ 
ment, consists of citizens. 


Aristotle defined a citizen as one who has a share in the 
government of the state and is entitled to enjoy its honours. He 
had in his view the city state, in which all the citizens 
could moat at a place and elect the oBi :e-bearers. Such 
a procedure can not be followed in the nation states of 
the present day. The citizens, however, can indireclty participate 
in the government of the country through their representatives 
in the legislature or by castiug their vote in a plebiscite. Citizens 
have been defined by Vattel as “the members of the civil society 
bound to this society by certain duties, subjected to its authority 
and equal participation in its advantages.” The supreme court 
of the U. 8. A. observed in a famous case that the citizens are 
members of the political community to which they belong. They 
are the people who compose the state and who in their associated 
capacity have established or subjected themselves to the dominion 
of a government for the protection of their individual as well as 
their collective rights.” ^he Hon’ble Mr. Srinivas Sastri offers 
a comprehensive definition emphasising the rotation of the 
individual to the state : “A citizen may be defined as one who is 
a member of a state and tries to fulfil and realise himself Tally 
within it. along with an intelligent appreciation of what should 
conduce to the highest moral welfare of the community. 
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All'these definitions point out that a citizen is not a passive 
instrument at the hand of the government. He must exert 
himself to find out what is conducive to the welfare of the 
body politic, of which he is but a part. He must try 
SttM n 1 !?* to live up to the ideal which has been set up by him- 
tbBmodera Be jf j Q jj lg enlightened social conscience. In other 
words, citizenship in a modern state involves an action 
of ‘will’. The citizens must be always vigilant to guard those 
conditions of life which are essential for the realisation of their 
highest ideal. They must not silently accept whatever is put 
forward to them by the government. They should get 
their voice heard and see that things are done according to their 
own determination. But the criterion of what should be demand¬ 
ed by them is not their own selfish good, but the good of the 
community as a whole. This demands a sense of responsibility 
from the citizens. They must have an intelligent grasp of the 
trend of affairs of the nation and he must be prepared to give 
his unbiassed and independent opinion. In order to do so, every 
citizen must have sound education. Government must also 
make arrangements for the correct dessirnination of news. In 
short, a citizen must have freedom and should be ready to 
perform the obligations associated with the exercise of. his 
rights. 

The population of a modern state consists of citizens and 
aliens or foreigners. The chief point of distinction between a 
citizen and an alien is that the former owes his 
allegiance to the state in which he resides, whereas 
liltfcer owes his allegiance to another state The 
aliens may be living in the state temporarily or 
permanently ; but in any case tney enjoy the rights of protec¬ 
tion equally with the citizens. They have the right to sue and 
be sued in the law courts. They must pay the taxes and local 
rates. If the government fails to use reasonable diligence to 
protect them from attacks in a riot, insurrection or civil war, 
they may take recourse to diplomatic interposition through their 
own government. Some states, as Jor example, the Union of 
South Africa, impo-e restrictions on the rights of aliens to 
acquire property. But the tendency of modern legislation is to 
accord to the aliens the same civil rights as are usually enjoyed 
by the citizens. But so far as political or public rights are 
concerned, an alien is not generally flowed to vote or to hold 
office. It may seem that the status of aliens is like that of a 
citizen who does not enjoy franchise. But Ibis is not true, 
because a Citizen, whether he is enfranchised or not, can not be 
expelled from the state. An alien may be expelled on the ground 
Of political expediency. The citizens are, and the aliens are not 
liable to MBscription into the military service. 
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- II. Principles Governing the Acquisition of Citizenship 

There are two general principles governing the acquisition of 
citizenship of a state. Tlie older principle adopted by the ancient 
Greeks, Romans and Germans is known as the Jus Two 
Sanguinis according to which the nationality of the 
ohild follows that ot the p irents or one of them. In 
feudal times, however, when idea of territorial sovereignty 
emerged, the nationality of a person was determined by the 
principle of Jus Soli or Jus Loci, that is, by the place of birth 
irrespective of the citizenship of the parents At present states 
like Austria, France and Italy follow the principle of Jus 
Sanguinis, and treat children born abroad of citizens as citizens 
and children born ot alien parents within the territory of the state 
as aliens In England the Common Law recognises the principle 
of Jus Soli. Rut a statute passed in the reign of Queen 
Anne provides that children born abroad of British Enjilnd 
subjects should be deemed (o be natural-born subjects. * 0<JtJS - A 
Similarly, m the United States of America, there is a combination 
of the principles of Jus Soh and Jus Sanguinis. The fourteenth 
Amendment of the Constitution, adopted in ISfiS, finally adopted 
the Jus Soh principle, and an act of the Congress of 1855 
declares that all children born out of the jurisdiction of the 
United States of fathers who are citizens should be considered 
citizens of the United States. The citizenship law of 1907 
requires from such ohildren a declar ition of intention of being 
citizen at the age of eighteen. Thus we see that owing to the 
combination of these two principles in the United States and 
in England, children born abr.nl of citizens are treated as 
citizens and at the same time children born within these states 
even of aliens are also regarlel as citizens Owing to 
the divergence of practice adopted by different states, dolo>i. m " 
conflict might easily arise with regard to the deter- 
raination of nationality of a person. Suppose a child is born 
of French parents, tour.ng in the United States of America. The 
child will be considered a French citizen beciuse the French law 
follows the Jus S inguinis. and at the same tune lie will be 
deemed a citizen of the USA because the latter state follows 
Jus Soli. Thus the person will have a double nationality fjjnch 
an anomalous position is avoided bv two means. First, a state 
does not usually claim a person as citizen so long be remains 
outside 'it3 jurisdiction. Secondly, many states allow such 
persons residing within their limits the right to choose their 
nationality on attaining their majority.- 

As regards the comparative merits of these two principles it 
may be said that the Jus Soli is illogical but the place of 
birth is easily determinable. It is illogical in as maoh m 
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it determines nationality ky the mere accident of the^place of 
Mwin nf birth and does not take intq consideration the' political 
tfttwo allegiance and cultural affinity of the parents of the 
principle. c hiid. In this respect Jus Sanguinis is more logical. 
But there are practical difficulties in the way of proving the 
parentage of a person. 


III. Modes of Acquiring Citizenship 

Citizenship of a state may be acquired by one of the following 
ways, hamely,— 

(1) Birth within a place subject to the jurisdiction of the 
state including an embassy in a foreign country or through 
inheritance from a citizen father ; 

(2) Direct grant or conferment of the state ; 

(3) Indirect grant or recognition of citizenship through other 

modes, such as marriage, legitimation, adoption, the 
w*yi*af t purchase of real estate, long residence in the country, 
entrance into the public service of a state and the 
political incorporation of a foreign territory. 

The first of these processes, namely, the acquiring of citizen¬ 
ship by birth has been discussed in the previous section. Of 
the other modes of acquiring citizenship the most important is 
that by formal grant of the state. 

Naturalization 

The mode of conferring citizenship hv formal grant of the 
state is generally called naturalization. Prof. Garner observes, 
“Naturalization in the wirier sense includes the besto- 
Nahmiiz.- wal of citizenship on an alien in any manner whatever, 
t, °"* whether through legitimation, adoption, the naturaliza¬ 
tion of the children through the naturalization of the parent, the 
naturalization of a woman through marriage to a citizen, natu¬ 
ralization through the purchase of real estate, through service in 
the array or navy or the civil service, through the operation of 
the law of domicile, or through annexation of foreign territory, 
etc.” In its narrower sense, however, it refers to the granting 
of citizenship by a court or an administrative officer on the 
fulfilment of certain prescribed conditions by the applicant. In 
the United States the power to naturalize belongs to certain 
judicial tribunals. In Austria, France, Hungary and Portugal 
the higher administrative authorities are empowered to naturalise 
aliens. In England the right to grant or withhold tbs certificate 
of naturalization is exercised by one of the principal secretaries 
of state. 
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The conditions which mast be fulfilled before^acquiring citi¬ 
zenship differ from state to state. Bat generally the following 
conditions are insisted on :— 

(i) A period of residence within the jurisdiction of the State. 
In the United States, Hungary, Great Britain, Japan and the 
Netherlands, this period is five years. In Japan if the 
wife of the applicant is a Japanese wom&n this period ofNanm-" 
is not required. In Austria and France residence for 
ten years is usually required before naturalization. Residence 
for two years only is needed in Argentina, San Domingo, 
Switzerland, and Mexico ; (li) the declaration of an intention to 
become citizen is required m almost all the states ; (iii) taking 
of an oath of allegiance at the time of admission into citizenship ; 
(iv) the applicant for naturalization must have “behaved as a 
person of good moral character” ; (v) several states require 
security that the applicant and his family shall not become a 
public charge 

An additional restriction is put m the U. S. A., where only 
‘ white persons” and “persons of African descent” are entitled to 
become naturalized. Indians can acquire citizenship 
only by special acts or by treaty. The Chinese, Stbwu- 
Japanese, Burmese and Hawauans are excluded. In * ion 
addition to these, alien enemies, polygamists, and disbelievers 
in, or opponents of, organised government, or advocates of the 
assassination of public officers or members of organization or 
bodies teaching each doctrines are also excluded 

Effect of Naturalization 

The effect of naturalization practically is to invest the alien 
with all the rights of a natural-boru citizen. The British 
Naturalization Act declares that a naturalized subject 
shall be entitled to all political and other rights and Naroniiu- 
privileges and be subject to all the obligations to which ritmAct 
a natural-born Englishman is subject except that when he is 
within the limits of the state of which he was formerly a subject 
he shall not be deemed a British subject unless he has ceased 
to be a subject of that state in pursuance of its law9 or of a 
treaty stipulation. In U. S. A. the naturalized citizens are not 
entitled to hold the offices of President and Vice-President. 

In England a distinction is drawn between naturalization and 
denization, the former being granted by a Parliamentary act, 
the latter by a grant of the Crown.- This distinction, , 
however, has become practically obsolete. In Belgium 
and France a distinction is observed between “Grand" 
and "Ordinary" naturalization. The Grand Naturalization alone - 
confers inti political equality with a person of native birth. 
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OMwr msdu of acquiring citizenship 

Citizenship may be acquired by legitimation by which an 
illegitimate child of a citizen father and alien mother is legiti¬ 
mized. In some states, as for example, jn Mexico and 
Peru an alien automatically becomes a citizen by pur- 
wrrMft, chasing real estates, li a territory is conquered and 
commm annexed by a state, the citizenship of the conquering 
purchui of state is acquired by the inhabitants of the conquered 
territory, it was by annexation that the inhabitants of 
Florida, Louisiana, Texas, California, Alaska and Hawaii became 
citizens of the United States. The inhabitants of Porto Rico 
and the Philippines, the dependencies of the U. S. A., however, 
hive not received the citizenship of the U. S A. By marriage a 
wnmn generally loses her nationality an 1 acquires the citizen¬ 
ship of the state to which her husband belongs. 

IV. Citizenship in a Federal State 

The inhabitants of countries having a federal system of govern¬ 
ment are generally vested with a double citizenship. They are 
citizens of the federal btate as well as of the component 
cftiuMhip unit the federation. The one citizenship iB general 
'federal or national, the other local. The problem which arises 
in this connection is whiofe of them is primary and 
original and which one is derivative. 

Before the civil wir in America, a school of writers held that 
citizenship of the United States was bnt the consequence of 
citizenship in some state. The result of the civil 
uTth*" war, however, reversed this view. The Fourteenth 
U. s. a. Amendment of the Constitution made the citizenship 
of the United States primary and original, and that of the state 
secondary. In mist cases state citizen-hip is obtained through 
the acquisition of federal citizenship. But there are ca«es where 
the United States governm -nt h is not couferre 1 the rights and 
privileges of national citizsn-dnp upon a cl,i,s of state citizens. 
Conversely, there are citiz.ms of the U uted States, such as 
those resident in the territories, dependencies, and feleral districts, 
who are not citizens of any pirtscular state within the federation. 

In Imperial Germany state citizenship was original tyid 
primary, while imperial citizenship wis derivative and secondary. 
Imperial citizenship could he acquired only through 
the acquisition of the citizenship of a state. Th« 
conception and theory emphasised the particularist tendency of 
the German states. Hence under the present republican consti¬ 
tution of Germany the national citizenship has been made primary. 

In the Swiss federation one must first of all be a citizen of 
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a canton and then he automatically acquires the citizenship of 
the federation. The act of naturalization is performed SwitICTtaBd 
by the government of the canton in which the appli¬ 
cant is domiciled, and in accordance with its own laws, thongh 
the authorisation of the Federal Council is required 

V. Loss of Citizenship 

Citizenship may be lost in a variety of ways. The most 
common mode by which it is lost is by the voluntary with¬ 
drawal of the citizen from the country of his origin and his 
naturalization of the state of his adoption It is the 
general tendency of all governments not to put any m'Sm 
hindrance in the way of renouncing the citizenship 
of a state At first England and the U S. A. held the theory 
that a citizen could not of his own accord throw off allegiance 
for another But in 1868 the Congress of the U. S. A passed 
an act which asserted that “any declaration, instruction, opinion, 
order, or decision .. .which denies, restricts, or impairs the right 
of expatriation was incompatible with the fundamental principles 
of this government ” In 1870 the British Parliament also 
allowed the citizens the freedom of naturalizing themselves in 
a foreign state. 

According to the laws of many states acceptance of any post 
under a foreign government without the permission of the govern¬ 
ment to which the appointee owes allegiance, involves 0tbermodel 
a forfeiture of citizenship Citizens of Bolivia and 
Portugal lose their citizenship, if they accept a foreign 
decoration or title of honour In some states, a person who 
deserts from the military or naval service is penalised by the 
loss of citizenship In Latin America citizenship may be lost by 
judicial condemnation in certain cases. Absence for a long 
period, say, five or ten years, causes the forfeiture of citizenship in 
states like France, Germany and Hungary. 

The process by which a citizen who has been naturalized 
abroad may be readmitted to citizenship is called reversion of 
nationality, repatriation and reintegration This may 
be effected in France and Belgium by returning home 
and making a formal declaration of intention to reside 
there, and by establishing a domicile. According to the British and 
American laws a citizen naturalized abroad may resume citizen¬ 
ship only’by lollowing the mode by which an alien is naturalized. 

VI. Grounds of Political Obedience 

Obedience is more natural to man than resistance and 
revolution, Resistance to the authority demands conscious 
efforts and self-sacrifice, which men do not like to undergo 

14 
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unless they are goaded to these. Men are by nature peaceful. 
They find it more convenient to carry out the orders of the 
duly constituted authority. “The normal man,” observes Hol¬ 
combe, “obeys the rulers of his state as he obeys others who 
exercise authority over him, partly because it is natural for him 
to do so, partly because he fears to disobey and partly because 
obedience seems to him reasonable.” 

Obedience is natural to men because the ‘associative tendency’ 
is ingrained in their mind Man cannot live alone They are 
drawn to others by sympathy They are moved by 
•ndiuUc the herd instinct If a sheep goes ahead, others 
follow him naturally without questioning Such blind 
obedience is not uncommon among men When we find that 
many men are obeying the orders we also begin to obey them. 
Moreover, we become accustomed to obey our parents, elders, 
teachers and those who are superior to us in knowledge, 
wealth or power. The habit of obedience is formed lrorn our 
very childhood. It is not, therefore, surprising that as adults 
we should be prone to obey the political authority. 

Pear also plays a prominent pait in securing obedience from 
the mass of citizens The oiganized power of the state, its 
F«»r armed forces and the police strike terror into the heart 

of some of those who think of disobeying the govern¬ 
ment. Fear of detection and punishment deter some people from 
commitmg crimes But the majority of men pay the taxes, 
serve as jurors, and join the militia not because they are afraid 
of the consequences of disobedience, but because they realize the 
benefits of rendering such obedience 

This brings us to the rationale of obedience Reason tells us 
that order and discipline are essential for the maintenance of 

„_ peace and for progress of civilisation We mav find 

some bad laws and institutions, but the best wav of 
putting an end to them may not be individual disobedience 
It might be far better to try to convince the people of the 
evils of such laws and institutions and then to get them 
repealed by bringing upon the government the pressure of 
public opinion 

But submission to political authority is very often due to 
Indolence let j™ r gy and indolence. The citizens become apathetic 
and nnd it easier to comply with the orders of govern¬ 
ment, however unjust they might be, than to offer resistance 
If a large body, of citizens obey the government in this spirit of 
apathy, liberty of citizens is sure to vanish away The 
government degenerates into tyranny and crushes all manifes 
tations of individuality. The citizens should obey the government 
but the obedience should be of an intelligent nature. ’ 
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VII. Duties of Citizenship 

The basis of duties of citizenship is the nftdisation of the truth 
that as members of a community we share one another’s life 
not only in social and economic affairs, but also in 
moral and spiritual spheres The action or even the bi«iu>V 
thought of one influences for good or evil the life of fre * <,ora 
others in society He who is conscious of this idea and is able 
to determine his life according to the conception of common good 
is a good citizen. He finds no difficulty in performing all his 
duties oheerfully. Some of the civic duties are imposed, indeed, 
by law, but a good citizen realises the highest freedom in dis¬ 
charging all the moral and legal duties of citizenship, because 
true freedom implies the existence for every one the opportunity 
to contribute out of the richness of one's own experience to the 
furtherance of common good 

The state gives protection to the citizens and confers upon 
them various benefits, and in return lot these the citizens owe 
to the state certain services or duties These duties identity of 
or obligations no citizen can disregard without causing 
great injury to himself and to the state he lives m 
The interest of a citizen is not something different from *" 
that of the state, because it is the body of citizens that constitute 
the state The well-being of the state means the well-being of 
the citizens Let us take a concrete example Suppose the state 
is threatened by a foreign enemy It is the duty of the citizens 
to take up arms in defence of the independence of the state If 
the citizens neglect to perform this imperative duty, the state will 
be conquered by the enemy If the state lose-' its independence, 
the citizens will be deprived of all their civil and political rights 
They will become mere hewers of wood and drawers of water. 
Similarly if the citizens fail to show that eternal vigilance which 
is the price ol liberty, they will become mere chattel in the hands 
of a despotic government 

In the categories of the dutu s of citizens, obedience to law 
stands first Law is the basis of order and progress in any 
community. Even if the conscience of a citizen tells 
him that a particular law is had, he must not disobey ° b f^ nc * 
it, but try to persuade his fellow citizens of the badness 
of the law and put the pressure of public opinion on the govern¬ 
ment to have it changed It is difficult, if not impossible, to 
maintain peace and order in the state, if every citizen takes law 
m his own hand. Most of the people are law-abiding by nature. 
If some are refractory or anti-social in their conduct, the govern¬ 
ment should force them to obedience to law by punishment. 

Another important duty of the citizen is allegiance to the 
state. Allegiance means the whole-hearted service of the citizen 
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to the state. Allegiance implies (a) service in war, (b) support of 
Alulae* the public officers in the performance of their duty and 
to th« Mat* ( c ) performance of other public duties. 

It has already been explained why it is necessary for every 
citizen tp take up arms in defending the state against foreign 
invasion. But a difficulty may arise when the state is 
lo engaged in an unwarranted aggressive warfare against 
a weak and unoffending state. Then a consciencious 
citizen may feel that it is better to rot in prison than to be 
engaged in killing innocent people. Here, however, a pacifist 
thinks that his conscience has a sanction superior to the opinion 
of the majority in the state. In all such cases of conflicts 
between individual conscience and the orders of the government, 
a thorough searching of the heart is necessary. 

Every citizen should support the police and the legally constitu¬ 
ted authorities in the suppression of riots and disturbances. The 
h«i ing public officials can hardly control the disturbing ele- 
ments m society, if the general body of citizens are 
apathetic in maintaining peace and order. A hearty 
cooperation between the public and government is desirable so 
long as the government is responsive to public opinion 

Holding of public offices is an important duty of an enlightened 
citizen. In the modern state most of the offices are paid indeed, 
Performance ^ut P a y Cached to a responsible office like that of 
of'Public the Vice-Chancellor of a University or Member of a 
“ f<l Tariff Board inay be low in comparison to the regular 

earnings as lawyer or the businessman selected to such offices. 
The citizen should not be reluctant to discharge these duties 
even at a considerable personal sacrifice. Offices like those of 
jurors, commissioners of municipalities or chairman of a local 
body have no pay attached to them yet there is no dearth of 
men to fill up these posts. This shows the sense of civic duty in 
the general body of citizens. 

In the modern democratic states, most of the citizens both 
men and women, above a certain age, possess the franchise. 

Every one can not occupy public office, but every one 
Obi*.ti° n who is physically fit, can vote. It is highly important 
that the majority of voters should exercise their fran¬ 
chise. If a large percentage of people habitually abstain from 
the polling Btation, political groups and wire pullers find it easy 
to get their own nominees elected. Government rests on the will 
of the citizens. Unless the citizens express their will through 
their votes, they cannot complain if the government is not con¬ 
ducted to their satisfaction. Hence the duty of voting is not only 
a moral and political duty but it is also a necessary condition for 
tfhe continuance of good government. 
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Payment of taxes in time is another .duty of citizens. No 
government can be maintained without money ; and money must 
be secured in normal times through taxation. If the rich and 
powerful hide their income with the idea of evading payment of 
Income tax, the government will find it extremely difficult to 
maintain the standard of efficiency and the burden of taxation 
may fall more heavily on the poor. Prompt payment of munici¬ 
pal rates is not usually taken to be a bounden duty of the citizens 
in this country, and the effect of this is seen in the poor civic 
amenities provided by the municipal authorities here. 

VIII. Hindrance to good Citizenship 

The excellence of a government depends on the capacities of its 
citizens. These are intelligence, self-control and conscience. 
Without these qualities, no good citizenship ib possible. ^ ^ 

But the average citizen is much below the required 
standard, for he is usually wanting in the one or the c,tiI,n,hlp 
other of the qualifications. An average man is one of the units 
of men which compose the majority 

The obstacles that stand in the way of the proper discharge of 
the civic duties are mainly three in number •—(1) Indolence, (2) 
Self-interest and (3) Party-spirit. 

They are great obstacles in the way of the proper performance 
of civic duties. Duties which Jo not satisfy the individual self- 
interest of a man ace seldom carefully attended to. In public 
affairs the spring of self-interest is absent. Hence public 
duties are sometimes neglected , very few persons lndo,e " e * 
take them as imperative. Thus when a citizen finds that others 
about him can afford to do without performing their civic duties 
and that he is but a unit in a million, he becomes indolent. There¬ 
fore, it is no wonder that even the best men are sometimes found 
unwilling to exercise their right of voting or to serve on Munici¬ 
palities, District Boards and other self-governing institutions. 

Education and the press have done much, no doubt, to de¬ 
crease indolence, yet there are several causes which 
tend to increase it. They are an indulgent spirit, to 

vast size of the modern states, less independence in 
huge communities and other interests competing 
with politics. 

Indulgent spirit has fostered indolence in no mean degree. In 
ancient Greece no breach of duty, either by commission or by omis¬ 
sion, was tolerated. On the contrary it was promptly punished. 
Hence a citizen had to perform his duties carefully and 
betimes. He could not overlook them. Sometimes in [£*“**•»* 
order to perform them, he had to be stem and inflexible 
iq his dealings with other citizens. Suppose a citizen proved 
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unworthy of his office * The duty of the citizen would be to 
express his disapprobation of the citizen in office by words and 
deeds, and his anger against him, to expose his faults, to eject 
hnnrfrom his office and to punish him But in modern times, 
the whole outlook of the duties of a citizen has changed Manners 
having grown gentler and passions less violent, citizens have 
grown unreasonably indulgent towards one anothei even for their 
laxity in the peiformance of their important civic duties 


The Greek city-states were small Hence evciy citizen could 
take an active part in the administration of the states The 
Size of the m °dern states have a tendency to expand and thus 
modem a citizen with a single vote is like a diop of water in an 
ocean Yet it must not be thought that Ins respon¬ 
sibility in the adinimstiation of the state is becoming less onerous, 
because his share in the same is getting smallei On the other 
hand, this responsibility increases in proportion with the power 
that the state wields The most difficult duty of a citizen is to 
fight bravely for his convictions when he is in a minority The 
task is difficult in pioportion to the vastness ot the community 
Interests in various departments of cultuie, viz, art, science, 
literature, sports, trade and commerce, mteifere with the discharge 
of the civic duties 


ttoS? of**" The indolence may express itself in any one 01 more 
indolence 0 f the following ways — 

In democratic countnes, efficient administration depends, to 
a great extent, upon the proper exeicise of the privilege of voting 
“The government rests on the will of the people, and 
Neglect to un l ebs the people express then will through then vote, 
they cannot complain if the government is not con¬ 
ducted according to their desires ” 


People who have leisure, wealth and brain should be in office 
to serve the state But they avoid public life for 
I«t le or 40 enjoyment This can be ascubed more to their 
JJ££ in thoughtlessness than to any conscious indifference to 

the call of duty on their part 

It is the duty of every citizen to help the government in 
to putting down riots and insurrections and warding off 
foreign invasions 
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Negligence in the performance of civic duty may be ascribed 
to the following causes — 

Neglect to < a) Wanfc of time aDd opportunity after their hard 
•tudy end struggle to earn their bread 

reject upon Imperfect education which makes it impossible 

Question f or them to form an independent opinion on any ques¬ 
tion of public interest. 
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Self-interest is a dominating passion with man and impels him 
to abuses which affect the efficient administration of 
the state Some of them are —Buying of votes JSfjJjSi, 
Candidates for high public offices sometimes bribe 
voters who vote for unfit candidates Voters often elect- their 
own men in order to avoid the burden of taxes and to shift them 
upon other persons, classes and areas 

Party-spirit is not altogether a bad thing It brings in a spirit 
of emulation between the parties and helps to a great ^ 
extent, the efficient administration of the state Bat 
it is not an unmixed good It becomes dangerous when men 
blindly follow a leader with a view to seek their own interest and 
prestige at the cost of the public interest 


IX. The theory of Rights 

A right is the claim by an individual oi by a group or associa¬ 
tion which is allowed and confirmed bv other individuals and 

other groups Laski has defined rights as those condi- 
tions of social life without which no man can seek, ,n ' 

in general, to be himself at his best According to Green, the 
system of rights is the organic whole of outward conditions 
necessan to lational life 01 that which is really necessary to 
the maintenance of material conditions essential for the existence 
and perfection of human personality 

Rights are thus necessary foi safeguarding the development of 
personality of citizens The justification for the existence of 
individual rights is that without these government, 
however carefully guarded or well-meaning it might ^ , h l J* Tof 
be, is liable to degenerate into tyranny The utility of 
rights consists in the enrichment of social life Individuals 
constitute the society , and if there is an all-round development 
of individual life, the social life will automatically be enriched 
Individuals can exercise rights only in the society Rights, apart 
from social life, are unthinkable But whatever an individual 
may think to be his rights may not be conceded by society to 
him Society will allow him to enjoy and exercise those rights 
which are conducive to the welfare of the society as a whole 

Rights are corelative with functions Society provides the 
conditions for the security and well-being of the individual so that 
h^ inay\aake possible a contribution that enriches the 
common stock Rights and duties are thus corelative “ d 
terms They are really the same thing looked at from 
opposite points of view Every right implies a cor¬ 
responding duty The term duty here signifies two thmgs First, 
it means an obligation, which means demand enforced by law. 
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In this sense even the position enjoyed by one may be regarded 
as involving either powers secured or conditions enforced which 
are one an<J the samething differently looked out. My right to 
walk on the road involves the obligations of others not to obstruct 
me. By claiming a right in virtue of my position I recognise and 
testify to the general system of law according to which I am 
reciprocally under the obligation to respect the rights or rather 
the position and functions of others. But there is a difference 
between rights and obligations. Rights are claimed, while 
obligations are owed. Rights are claimed by a person and obli¬ 
gations are owed to a person. Secondly, rights are claims which 
are and ought to be enforceable bv law and derive their imperative 
authority from their relation to an end which enters into a bitter 
life. All rights, then, are powers instrumental to the making 
best of human capacities and on this ground alone can be 
recognised or exercised. 

Socially one would not be able to develop his best in him 
without rights ; and politically one can not be a true 
right*** 1 * °* c *t> zen a t all. We have rights to protect and express 
our personality and to safeguard our uniqueness in the 
vast pressure of social forces. 

The end of the state is realised by maintaining the rights. 
Rights are not created by the state. “It is not merely as a 
member of the state,” observes Laski, “that the indi- 
vidual has rights. His personality, expresses itself in 
a hundred other forms of associations. Whenever men 
are banded together to perform a task that is part of 
the common welfare the body so formed has rightB as real and 
as compelling, as the rights of the state. The community, so 
to say, is a federal process ; and the division of power is achieved 
by the natural expression taken by man’s gregarious impulse. 
To limit his rights to the single category which membership of 
the state involves is to destroy his personality and not to preserve 
it.” The same idea is expressed by L. T. Hobhouse. When he 
says that any corporate personality, “a family, a municipality, a 
company, a trade union is a possible subject of rights. We mav 
even say that functions, or at any rate, the representative of 
functions have their rights. Thus religion, patriotism, education 
in so far as they contribute to the common good, have a function 
to perform and a certain claim on society to maintain the condi¬ 
tions under which these functions are best fulfilled.” Rights are 
prior to the state in the sense that recognised or not they are 
that from which the validity of the state is derived. They are 
those for the safeguard of which the state is created. The state 
exists to safeguard and guarantee the rights. The nature of the 
state, whether progressive or otherwise, is determined bv the 
system of rights that it maintains. 
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The legal rights are the creatures ofc law and are enforced by 
the power of the state. They are not inherent but are acquired 
rights—rights created by the state. Legal rights- may 
be divided into two categories—civil and political. ri *** t * 
The civil rights are concerned chiefly with the protec¬ 
tion of life and property. Every citizen is entitled to the protection 
of the state for his person and property against foreign invasions, 
against riots, insurrections, assults and robbery. The law secures 
him his family rights, freedom of marriage, sanctity of home, 
sanctity of private correspondence, freedom of thought and speech 
and freedom of religious belief and conscience. Laski holds 
that it is essential for the development of personality that the 
citizens should have the right to education and right to employ¬ 
ment. “Citizenship has been defined as the contribution of one’s 
instructed judgment to the public good. It follows therefore 
that the citizen has the right to such education as will fit him 
for the tasks of citizenship. He must be provided with the 
instruments which make possible the understanding of life. He 
must be able to give articulate expression to the wants he has 
the meaning of the experience he has encountered.” 

Political rights are concerned with participation in the ad¬ 
ministration of the state. They consist of such rights as (a) the 
right of permanent residence in the country ; (b) the right 

to the protection of the state, even if the citizen 
is staying abroad ; (c) the exercise of the franchise ; 

(d) the right to hold public offices. In the exercise of 
these rights, a citizen must subject himself to such a regulation 
as will compel him to enjoy them consistently with those of 
others and with the welfare of the community he lives in. 


X. Content of Civil Liberty 

Liberty implies the absence of restraint upon the existence 
of those social conditions, which are necessary for the develop¬ 
ment of personality of each individual. It signifies that an 
individual can choose his or her way of life without any prohi¬ 
bition imposed from outside. But man can develop his per¬ 
sonality only by living in society. A person sedulously isolating 
himself from others can not find any scope for showing love, 
affection, friendship, fellow-feeling and compassion. 

But if a person has to live in society, especially in offi'&tt / 00 
a complex society of the present day, certain rules and 
compulsions must be maintained to prevent clashes between 
the diversity of desires of the large number of members of the 
community. These rules and compulsions act at limitations 

U 
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on liberty no doubt; but it is highly important to maintain a 
balance between the liberty we need and the authority that is 
essential. In defining the sphere of authority sufficient room 
must be left for the average man for the continuous expression 
of his personality. 

There are three kinds of liberty—liberty of thought, liberty of 
speech and liberty of action Of these three, liberty of speech, 
including liberty of reading, writing and discussion is 
Suberty^* tbe mos f essential factor for the development of perso¬ 
nality If liberty of speech is safeguarded, liberty of 
thought would be ensured almost automatically Again, if 
complete freedom of speech, reading, writing and discussion 
were granted, government would gain little by restricting freedom 
of action. In the middle ages the Catholic Church tried to 
punish those who held heretical opinion The institution of the 
Inquisition pried into the inmost thoughts of man But thought, 
by its very nature, defies compulsion Freedom of thought, 
however, becomes valuable onh when it is associated with the 
liberty of expression 

Freedom of speech and discussion are of utmost importance 
not only lor good government, but also for the progress of arts 
Freedomo< anc * sclences The business of those who exeicise 
SSSZA authority in the state is to satisfy the wants of the 
disfrusaion p er) pl e R a t they can not be truly informed about 
these wants unless the mass of men are free to express their 
opinion Nothing is more important in keeping the executive 
government within the strict limit of law than freedom of speech 
and discussion Where such freedom exists, the executive 
authority is restrained from hasty and oppressive acts by the fear 
of provoking adverse criticism If law is to be the mirror of 
public opinion, it must take account of the totality of experience 
and this is possible only when the experience of all persons is 
unfettered in its opportunity of expression Nothing has been 
more common in the past than the punishment of heresies and 
unorthodox opinions But it has been rightly observed that the 
heresies we may suppress to-day are the orthodoxies of to-morrow. 
“The world gams nothing”, observes Laski, “from a refusal to 
entertain the possibility that a new idea may be true Nor can 
we pick and choose among our suppressions with any prospect of 
success. It would, indeed, be hardly beyond the mark to affirm 
that a list of the opinions condemned as wrong or dangerous 
would be a list of the commonplaces of our tune " 

Free discussion has ever been the parent of intellectual 
advancement. Without the right of criticising freely, there 

it*cultural , cou . ld not haYe been any scientific discovery and 
rate* literary and artistic improvements. Freedom of 
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discussion and speech "fosters a general intellectual tone, a diffused 
disposition to weigh evidence, a caution before hasty action, and 
a conviction which was wanted in the more fanatic world.” 
Bernard Shaw in the Preface to his play, ‘On the Rocks’, writes 
that it is the duty of liberty-loving people to secure “impunity 
not only for propositions which, however novel, seem interesting, 
statesmanlike, and lespeetable, but for propositions that shock the 
uncritical as obscene, seditious, blasphemous, heretical and 
revolutionary ” 

An important form of freedom of speech and discussion is the 
freedom of Press Raja Rammohon Roy in his memorable Petition 
against the Press Regulation to the King in Council 
wrote “Men in power hostile to the Liberty of the p£^ omof 
Press, which is a disagreeable check upon their conduct, 
when unable to discover any real evil arising from its existence, 
have attempted to make the world imagine, that it might, in some 
possible contingency, afford the means of combination against the 
Government, hut not to mention that extra-oidmary emergencies 
would wauant measures which in ordinary times are totally un¬ 
justifiable, Your Majesty is w'ell aw'are, that a Free Press has 
never yet caused a revolution in any part of the world, because, 
while men can easily represent the grievances arising from the 
conduct of the local authorities to the supieme Government, and 
thus get them redressed, the giounds of discontent that excite 
levolution are removed , wheieas, wheie no freedom of the Press 
existed, and grievances consequently lemained unrepresented and 
nmedressed, innumerable revolutions have taken place in all parts 
of the globe, 01 if prevented by the aimed force of the Govern¬ 
ment, the people continued ready for insurrection ” 

Libeity in action consists of libe r t\ of movement and settle¬ 
ment w ithin the state, liberty of migration and the right to the 
protection of the state, freedom of forming association, 
and freedom of contract Of these the freedom of asso- hrUM* ,n 
ciation is moat important In the modem world the 
right of the state to control the freedom of association in the in¬ 
dustrial sphere has become a question of vital importance. The 
upholders of state authority argue that the trade unions should 
confine themselves to strictly industrial matters and must not be 
allowed to meddle in political affairs It is also contended that the 
state can legitimately prohibit strikes by those whom it directly 
employs^ for example, post-men, and those who are employed m 
industries like Railway and Electric Supply, which are of vital 
importance to the community. The declaration of general strikes, 
too, is prohibited also on the ground that it is an attempt to 
coerce tbe government. But these restrictions take away the most 
essential feature of the freedom of association by workers. The 
workers are individually muoh weaker than their employers. It is 
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only by going on strike that they can hope to secure redress of 
their grievances. “To limit the right to strike’’, observes Laski, 
“is a form of industrial servitude It means, ultimately, ‘that the 
worker must labour on the employer’s terms lest the public be 
inconvenienced I can see no justice in such a denial of freedom.” 
In the political sphere, freedom of association, means the right ot 
forming a party tor promoting any progiammc which the mem¬ 
bers may subscnbe But this right is denied in most of the 
modern states to-day 

Liberty m choosing the vocation is lightly considered an im¬ 
portant factor in the development of peisonality of an individual 
The society m which the status of a poison is deter- 
chooling 11 mined by birth 01 the economic position of his parents, 
vocation (j oes no t allow free scope foi the linpiovement of 
latent faculties of man Equality of opportunity and economic 
security are necessary for giving effect to individual libeity 


XI. The Positive use of Liberty 

Libeity seems meaningless without the lemoval of the causes 
contributing to the economic privation of the masses Wealth 
is concentrated m every eountiy except Rusbia in the hands of a 
few persons These persons own and control the instillments of 
production They hire the services of woikers in producing 
goods which they sell at a profit The unequal distri- 
di“mbmion bution of wealth produces grave social consequences 
“befty lc *° The young children of the working class can not get 
as good education as the children oi the holdeis of 
property rights get Consequently the earning capacit\ of the 
latter becomes much gieatei than that of the formei and this 
perpetuates the inequality between the different classes On 
account of the unequal distribution of wealth the productive 
resources of the community are employed to satisfy the less 
urgent needs of the richer class to the neglect of the piodaction 
of goods and services which satisfy the more urgent needs ot the 
poor All true lovers of liberty believe to-day that men and 
women are truly free only when their bodies are free hom want 
and their minds from external control Freedom of speech, of 
writmg and of association should, therefore, be used not in a 
negative fashion but in a positive way to secure a rational 
system of distribution and a rational system of education with 
protection against the insidious propaganda of the interested 
parties The modification of the economic system can be brought 
about by peaceful means if the general body of citizens use their 
liherty with courage, determination and rationality. 
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XII. Limits of Liberty 

The state exists to promote certain ends—the development of 
personality, the right of every individual to conceive the good 
life according to his light and culture and the right to 
pursue it as he conceives it. Liberty is absolutely 
essential for the realization of these ends. But man JJ 5 “ 2 J,g£ 
can realize these ends only by living in an organized 
society or the state. In the society there are men of 
diverse character, inclination and aptitude. The majority of 
individuals are honest and law-abiding ; but a few have got anti¬ 
social tendencies. If the function of the state is to make possible 
the pursuit of the good life for its members, certain uniformity of 
conduct has got to be maintained If it is decided that all 
traffic should go to the left of the road, no one should be allowed 
to imperil the lives of his fellow citizens by insisting that unless 
he goes to the right the free development of his personality will 
be inhibited. The anti-social tendencies of a few abnormal 
persons have to be checked and curbed for the welfare of all. 
But force of society is to be applied only when there is some 
obvert act on the part of am citizen. Mere expression of an 
opinion or criticism of the government should not be punished. 

Mill in his famous ‘Ks.-,av on Liberty’ declared that ‘the sole 
end for which mankind are warranted, individually or collec¬ 
tively, in interfering with the liberty of action of any 
of their number is self-protection.’ The state stands 
for promoting the interests of all. Jf it is found that 
a person or group of persons are pursuing a course of action 
which is detrimental to the interest of many, the state should 
interfere with the liberty of action of those persons of anti-social 
tendency. In the sphere of conduct the state should maintain a 
minimum of decent behaviour on the part of all in order to 
prevent the few from preying on the many In the sphere of 
economics it must check the blind results upon the many of 
the economic actions which are voluntarily undertaken for gajn 
by the few. Social control of economic forces has become 
necessary in the twentieth century. The freedom of contract or 
of association haB to be restrained when such freedom interferes 
with the economic security and protection of the majority of 
people. t 

An individual can have no right against the state. But it is 
of utrudfet importance to draw a line of distinction between the 
state as a whole and the persons who exercise the Pttttrn 
authority of the state, If a particular' class of men tion oTVh. 

, exercise that authority for the sake of promoting their St *** 
own selfish interest, citizens should take courage in both hands 
and fight for their liberty against them. But in an ideal state, 



118 


POLITICAL SCIENCE AND GOVERNMENT 


representing the interest of all, no right which is harmful to the 
state can be claimed. The individual enjoys freedom of person, 
but in times of emergency, such as war or threatened revolution, 
suspected persons may be kept under restamt. Right to life is 
of paramount importance, but the state can inflict capital 
punishment on a dangerous criminal or may command an 
ordinary citizen to join the army in time of war. Similarly, the 
right of enjoyment of property is guaranteed to the individual, 
but property may be confiscated either as a punishment or for 
reasons of state. The citizen may make contract or form 
association, but if these are made for illegal or immoral purposes 
or for endangering the safety of the state, these will be made 
invalid by the state. 

XIII. Liberty in the Modern State 

Liberty has declined in some states and disappeared from 
others. In Germany, in Italy, in Russia, in France, in 
Yugoslavia, in Greece, m Rumania, in Japan prisons 
Pb*rt“* a ' are those who have committed no crime except 

that of holding views on political questions other than 
those which commend themselves to the political authorities in 
their state. The Dictatorships which have arisen in these states 
have arrogated to themselves a power over men’s minds unprece¬ 
dented in history. The tyranny they exercise is far more, oppres¬ 
sive than the rule of any Czar, Sultan or Emperor. The Dictators 
dismiss freedom of thought as useless ; they prohibit freedom of 
association and impose severe restrictions upon freedom of move¬ 
ment. The cause ot liberty has been eclipse 1 even in a country 
like England. “There have been more prosecutions”, says Joad, 
“in England for the expression of opinions disliked by the 
Government during the fifteen years that have elapsed since the 
war than in the half century before 1911.” 

Various circumstances have conspired to bring about the 
decline of liberty everywhere in the world. The development 
of science is making the world increasingly a single 
decim* economic unit. As a result of this the effect of econo¬ 
mic actions anywhere in the world is producing unfore¬ 
seen results upon people unknown to those who have taken an 
action. The blftidness of economic action and the growing size and 
complexity of the modern state frustrate the political consciousness 
of the individual. He no longer feels that his opinions, desires and 
purposes are of any importance. As he finds himself politically 
negligible, he becomes either apathetic and indifferent to politics 
or works for a revolution with the pftrpo.se of ohanging the 
system which has squeezed him out. Neither sort of frame of 
mind is conducive to the maintenance of liberty. 
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The complexity of administrative organization in one hand, 
and the shrinkage of distance brought about by the wireless, the 
telephone and the aeroplane on the other, have render- Growth o{ 
ed the devolution of governmental functions wasteful 
and unnecessary Centralization of governmental 
authority has become the order of the day Centralized govern¬ 
ment takes away the incentive of citizens to serve upon the local 
bodies It becomes impatient of local differences Under such 
a system the citizen is forgotten in the statistical unit, and scant 
attention is paid to the development of his personality 

Moreover, during the last twenty years crises after crises have 
arisen in the different states of Europe In a period of crisis 
unity of purpose and unity of command become neces¬ 
sary As criticism impairs unity and sows distrust, ^^J* h * r * 
the voice of opposition to government is suppressed 
In such an atmospheie libeity finds it extremely difficult to 
flourish 

Cheap newspapers, the cinema, the radio and the gramophone 
have made it possible to dominate the minds of the people from 
outside These appliances are used by Governments ^ gentt , 
to instill positive opinions into the minds of then of 
citizens The citizens cease to think for themselves 
The grave consequences of this phenomenon are forcibly stated 
b\ Dr Inge in the following words “A completely mechanized 
society would be a servile state in which all spiritual and 
intellectual life would be strangled The consumation of this 
type of polity may be studied in the bee-hive oi the antb nest ” 


XIV. Guarantee of Civil Liberty 

Civil liberty has got a negative and a positive aspect In its 
negative aspect, Civil libeity consists of “exemption in a certain 
sphere against encroachment on the part of the govern- Two 
ment, except in the legal method and to the legal j^cwii 
extent prescribed by the state ” In its positive 
aspect, “it consists of rights to exercise ceitam prerogatives, and 
to call upon the government to maintain these rights against 
any other individual or association of individuals ” Public law 
guarantees immunity against government , private law against 
other individuals 

Democ«atic government is essential for the continuance of 
liberty. Democracy is the only form of government in which, 
men are given a chance of making the government Dtmocwty 
under which they live As the democratic government » 

rests on popular consent, it can afford to admit that it 
u not infallible and to welcome criticism'.' A dictator, on the 
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other hand, not having the assurance of consent, cannot permit 
these liberties. Thns a dictatorship is forced by the very logic 
of its origin and existence to suppress the freedom of the 
citizens. 

Under democratic form of government liberty is guaranteed to 
the citizens by adopting two devices—the declaration of rights 
Declaration an( t the separation of the judicial from the executive 
o* rights of power. All the post-war constitutions contained de¬ 
clarations of fundamental rights in imitation of similar 
declarations in the constitution of the U. S. A. and Prance. The 
Weimer Constitution of the German Republic guaranteed 
freedom of speech and discussion, but at the same time provided 
that exceptions to this rule might be made by the authority of 
the legislature in times of emergency. Other constitutions also 
usually guaranteed civil and political rights such as the right to 
assemble, to form associations, the freedom of the Pres9, the 
inviolability of residence and freedom of movement within the 
state. Inspite of the declaration of rights citizens of these states 
have lost all vestiges of their liberty. This shows that the funda¬ 
mental rights, declared by a constitution can not adequately 
guarantee liberty, unless provisions are made m the judicial 
system to give redress in case of infringement of liberty by the 
government. 

In England people attach more importance, to the question of 
providing legal remedies for the enforcement of particular rights 
and for averting specific wrongs than to the question 
Com?* Ac* of declarations of the rights of man. The Habeas 

i?d“ d Corpus Acts of England have invested the judiciary 
with the power of curbing executive excesses and of 
supervising and controlling administrative measures designed to 
attack the personal liberty of Englishmen. Under normal circum¬ 
stances any invasion on the liberty of the individual entails either 
imprisonment or fine upon the wrong-doer. But in India the writ 
of Habeas Corpus is not available to persons arrested and detained 
in execution of legal process. The law' of Habeas Corpus is not 
also applicable in Bengal to persons arrested or detained under 
the Bengal Criminal Law Act of 1932 as amended up to 1934 
and to those who are restrained under the Bengal Suppression of 
Terrorist Outrages Act of 1932 as amended up to 1934 and the 
rules made thereunder. 

In the English Constitution there is no declaration of funda¬ 
mental rights of Citizens. But the Magna Carta, the Petition of 
The kale of Hight, the Bill of Rights, the Act of Settlement and 
Eijend the Habe as Corpus Act make adequate provisions for 
safeguarding individual liberty. According to the Rule 
of Law prevalent in England, there is no right which a citizen 
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possesses which he can not maintain in the courts of Law. 
Wherever there is a right, there is a means of obtaining redress 
for its infringement. In England and the U.S A. the individual 
is protected from the executive encroachment by the judiciary 
which is independent of the executive m both the countries But 
in recent years certain branches of the executive have been em¬ 
powered to make regulations and try cases arising out of the 
infringement or non-fulfilment of such regulations The civil 
service division of Industrial Court, the Commissioners of Income 
tax, the Home Secretary considering requests from aliens from 
naturalization are instances of the exercise of judicial power by 
the executive 

In England no special constitutional provision exists for safe¬ 
guarding fieedom of speech and discussion. A legal authority has 
thus stated the English law —“Our present law permits f ejMjoB>ol 
any one to say, write, and publish what he pleases , ntta™ 
but if he makes a bad use of this liberty he must be n * l “ d 
punished Tf he unjustly attacks an individual, the person de¬ 
famed may sue for damages , if, on the other hand, the words be 
written or printed, or if tieason or immortality be thereby incul¬ 
cated, the offendei can be tried for the misdemeanour, either bj 
information or indictment ” If any person attacks another or the 
government unfairly, he may be convicted under the law of libel 

XV. Relation of Civil Liberty to Law and Sovereignty 

“Individual liberty", says Brvce, “is like oxygen in the air, 
a life-giving spirit Political liberty will have seen one of the 
fairest fruits wither on the bough if that spirit decline ” But 
individual liberty does not mean the unrestricted right of domg 
anythmg a peison likes to do The exercise of such 
4 right would mean the negation of lights of others 
Civil liberty should mean, therefore, the utmost free- 
dom of action that each and every individual can enjoy 
upon like terms at the same time, but he is to be com¬ 
pletely unrestrained in his actions m so far as they do not 
interfere with the like freedom of his fellows To'secure freedom 
from interference of others an orgimsation and an authority are 
needed That organisation is the state and that authority is that 
of the sovereign It ib the state which guarantees the immunity 
from interference of others to its citizens The -guarantee is 
given by the fundamental laws of the state, which thus brings 
into legal existence the rights of the citizens The sovereign or 
the absolute power in the state maintains these rights. Had 
there been no power which is supreme over the will of any indi¬ 
vidual or association of individuals, there could not have been 
any guarantee of immunity from interference of others for each 
18 



CHAPTER VII 

THE CONSTITUTION OF THE STATE 
I. Definition of a Constitution 

Austin defines a constitution as “that which fixes the 
Thm func s t ructui ' e of the supreme government.” The 
tione of“ c structure or manner of organisation of government 
Government (j e p eru } g largeh on the arrangement and distri¬ 
bution of the three functions of government—the legislative, 
judicial and executive. Every state must have a collection 
of forms by which the legal relation between the magistracj 
and subjects is determined and in accordance with which the 
exercise of the power of the state is regulated. 

s - A system of laws and customs established by the sovereign 
power of a state to determine the formation, powers and mutual 
Dieer'i relations of the various bodies which exercise the fune- 

constitutlon ^ ons °* government is known as the ‘constitution” of 
c<m. to on Dww -a towsUb’Xb.'ii. as. the 

product of “all rules which directly or indirectly affect the 
distribution or the exercise of the sovereign powers in the 
state.” In popular use, however, the established form of govern¬ 
ment is called the constitution The term is also sometimes used 
to designate an imaginary ideal, as when we speak of the theory 
of the constitution, meaning thereby some supposed principle to 
which the constitution should conform. 

Lieber in his Political Ethics observes, “constitutions are the 
assemblage of those publicly acknowledged principles which are 
deemed fundamental to the government of a people 
•i principles They refer either to the relation in which the citizen 
mcne 0 ” 01 stands to the state at large, and, consequently, to the 
government or to the proper delineation of the various 
spheres of authority. They may be collected, and may have-been 
pronounced at a certain date, such as the constitution of the 
United States , or the fundamental principles may be scattered, 
in acknowledged usages and precedents, in various charters, privi¬ 
leges, bills of rights, laws, decisions of courts, agreements between 
contending or otherwise different parties, etc., such as the consti¬ 
tution of Great Britain is.” 

II. Classification of Constitutions 

Glassification of constitutions is necessary for a proper under¬ 
standing of the peculiar character of a particular constitution. 
Constitutions -were classified in ancient Greece on a numerical or 



classification OF CONSTITUTION 


125 


quantitative basis. If sovereignty or supreme power is vested in 
one person it is Monarchy ; if m the ‘few’ persons, it 
is Aristocracy ; and if in the many it is Polity. Aristotle, SoB*in k tVe 
the father of Political Science, added' an ethical jjjjjfj* 
differentia to this numerical classification. If the king 
rules for his own selfish advantage and not for the common good, 
monarchy will degenerate into tyranny. Similarly, if the ‘few’ 
rule for their own interests, aristocracy will degenerate into 
oligarchy ; and if the ‘many’ rule for promoting their own class- 
interest only, polity will degenerate into democracy. Aristotle 
further points out that in the classification of constitutions the 
question of number is accidental, that of wealth is essential. 
Hence, it in a state the rich form the majority and if they rule in 
their own interests the constitution would be oligarchical and not 
aristocratic 

Substantially the same principles of classification were adopted 
during the Middle Ages The great English philosopher Hobbes, 
however, did not whollv approve of the Aristotelian scheme and 
made certain modifications in it Neither the Aristotelian 
classify ation. noi its modification bv Hobbes is quite cuiZSL*- 
satisfactorv so fur as the constitutions of the present day t,on 
ate concerned Modern constitutions may be broadly divided into 
two categoues, namely, democracy and dictatorship Democracy is 
said to prevail wheievei the ultimate political authority rests with 
the people But in practice it is found that universal adult fran¬ 
chise alone is not sufficient to make the general body of citizens 
the real depository of political power Some sort of equality in the 
distribution of wealth is absolutely necessary for the exercise of 
effective control by the people over the governmental machinery. 
There are, again, many points of difference between one democratic 
state and another The type of democracy prevailing in England is 
not the same as that which prevails in the U S. A. The democracy 
of Switzerland is quite different from that of England and America. 

Democratic constitutions mav be divided into Federal or 
composite and Unitary or simple A Federal state is a union 6f 
several states, which retain their independence in home 
affairs but combine for national or general purposes, Unturi °* 
as in the United States of America or Switzerland. 

England, France, Spain and Italy are Unitary states 

A second basis of classification may be found in the methods 
by which constitutions are altered. If a constitution is to be filtered 
and amended in a particular way different from that m 
which laws are usually made, it is called a Rigid 
constitution. If a constitution can be amended by the 
ordinary process of lawi-making it is called a Flexible constitution. 
In the English constitution alterations can be made in exactly the 
same way in whioh ordinary laws are passed. But in America it is 
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very difficult to alter or amend the constitution. The American 
Congress has no power to alter the constitution of the United 
States, while the English Parliament can change the English 
constitution in any Way it likes. In other words, the English 
Parliament is the sovereign body but the American Congress is not. 
A Rigid constitution must be a written one but a written 
constitution may or may not be Rigid. Constitutions modelled on 
that of England are written but not invariably rigid. 

A third basis of classification of constitutions is the relation of 
the Executive to the Legislature. If the Executive be subordinate 

to the Legislature the constitution would be Parlia- 
ot*plSi»- nientary ; if the Executive be co-ordinate with the 
mentiry Legislature it would be Presidential. The constitutions 
of Great Britain, Belgium and France belong to the former 
type and that of the United States to the latter type. The 
ministers in England are responsible to Parliament, while the 
ministers in the United States are responsible to the President, 
the head of the Executive. In America, the Legislature, Executive 
and Judiciary have co-ordinate powers with and are absolutely 
distinct from one another. 

Democracy no longer holds the political field uncontested. 
Dictatorship has become a powerful rival of democracy to-day. 

It prevails in Germany, Italy, Russia and in the 
Dictatorship countries which have been annexed or subjugated by 

these states recently. These dictatorships have arisen 
out of three kinds of crises —the dissolution of long-established 
autocracies, the failure of democracy in the new countries 
created by the Peace Treaties of 1‘Jl'J and the failure of 
democracy in the old states like Italy and Germany. Russia, 
Turkey, Portugal and Spain were all involved in the problems 
of finding a substitute for a government which had collapsed 
and of modernizing a backward country. Dictatorships may 
be divided into two groups—totalitarian and political. The 
totalitarian dictatorship has the following characteristics—the 
existence of a single party, with a prohibition of all other forms 
of political organization, an exaltation of the leader of the 
party as an autocratic ruler, and a determination to subordinate 
every aspect of national life to the creed of the ruling party. 
Political dictatorship," which prevailed in Poland and Yugoslavia, 
attempted to deal only with a political crisis and not to revolu¬ 
tionise the whole social and cultural life. 

HI. Written and Unwritten Constitutions 

. Some writers draw a line of distinction between the consti¬ 
tutions which are written and those which are unwritten. A 
written constitution is one in which most of the provisions 
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are embodied in a formally enacted document or a number of 
documents. A written constitution is the result of deliberate 
efforts to put down in a systematic form the broad principles' of 
Governmental organization. An unwritten constitution, on the 
other hand, grows from precedent to precedent in coarse of time. 
It is made up largely of customs, usages, judicial decisions and a 
number of statutory enactments. Written constitutions are 
made either by a constituent assembly or by the legislative 
bodies. It may be granted by kings and princes also. 

The distinction between written and unwritten constitutions, 
however, is not based on any scientific principle There is no 
constitution which is wholly written or wholly un¬ 
written. The English constitution is said to be an betw^S* 
unwritten one. But a large part of the constitution 
is already written. The Great Charter of 1215, the 
Petition of Right of 1(528, the Bill of Rights of 1(589, and the 
Act of Settlement of 1701 are important statutes which curtail 
the prerogative of the king Personal liberty of the subjects 
is guaranteed by the Habeas Corpus Act of 1679 , the qualifica¬ 
tion for voters is defined by the Parliamentary Acts of 1918 and 
1928 and the Local Government in England is carried on 
according to the statutes of 1885, 1888 and 1894. These and 
other statutes, however, form only a small part of the whole 
constitution The exact political lunction of the king, the 
relations between the House of Commons and the Cabinet, the 
position and functions of the Cabinet, and the relation between 
the ministers and the Civil Service are not to be tound in any 
statute. The English constitution is, therefore, partly written 
and partly iinvvntten The c institution of the United States 
of America is said to be a written one But there has grown up 
a large body of unwritten conventions round the written 
constitution The constitution of the U S. A. is contained in 
the official edition in 31 pages only , but many cases have been 
fought over the interpretation of the clauses, and when the 
clauses of the constitution are set down with these cases as many 
as 700 pages are needed. This shows how even the most 
elaborate written constitution expands by judicial interpretation 
and growth of conventions. 

It is often said that a written constitution safeguards the 
liberty of subjects better than an unw ritten constitution. But 
this is not true. The old German constitution was M 
a written one, but it did not guarantee individual SUrefuii 
liberty. Individual liberty is protected., not by cons- con * t ' nHiOB 
titution&l declarations but by the impartiality and independence 
of the judiciary. The distinction drawn between written and un¬ 
written constitutions further misleads us to believe that all laws 
must be in a written form and there can be no customary law. 
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IV. Flexible and Rigid Constitutions 

A Flexible, (or elastic) constitution is one which is, by its 
inherent nature, capable of change or modification by the same 
body and same method of action by which any other 
M*nnibu can be passed, repealed or amended. That is, 

cautMutioii a flexible constitution is one which possesses no 
higher legal authority than ordinary laws and which 
paay be altered in the same way as ordinary laws. Thus a 
flexible constitution is identical with the unwritten constitution 
of the other classification. The one notable example of this form 
of constitution is that of Great Britain, because the Parliament 
can change any law, ordinary or constitutional. 

A Rigid (stationary or inelastic) constitution is one which by 
its inherent nature is with difficulty changed. It can not be altered 
by the ordinary legislature acting in the ordinary way. 
It is hard and fixed. It can be repealed or amended 
citation by a special process and by a special body other than 
the ordinary legislature to which ordinary lawn owe 
their being. The written constitutions of the United States of 
America and Prance are rigid. It must be noticed that all written 
constitutions are more or less rigid. 

The great merits of a flexible constitution are its elasticity and 
adaptability. Being alterable with the same ease and facility 
with which ordinary laws are changed, it can adjust 
fSmiw”* itself to the new changing conditions of the society 
constitution It is particularly adapted to the needs of a progressive 
state. At a time when the popular passion rises very 
high and demands change in the constitution, it insures a legal 
means of satisfying the popular cry by meeting the same half-way 
without risking a wholesale change in the constitution or a 
revolution. That is, whenever any change becomes necessary, it 
can be readily effected without any great difficulty. 

A flexible constitution lacks in permanence, as it can be often 
twisted or bent so as to meet the emergencies or the changes 
in the popular opinions. It is more or less unstable 
io'tobiiity anl * bence cannot be relied upon as permanently 
safeguarding the rights and . liberties of the people, 
particularly in a community whose training has been imperfect 
or which is subject to fits of political apathy ~ alternating with 
those of intense zeal for reform. 

The great merits of the Rigid constitution are certainty, defini¬ 
teness and stability. Its provisions being embodied in a written 
Menu of instrument with great care and deliberation, its alteration 
SSirttota,. 19 vef y difficult. It can not be bent and twisted according 
to the demands of the moment. Hence it is less likely 
to be affected by the violent changes of popular passion, 
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The Rigid Constitution has certainly some drawbacks, too. 
The most notable one is that if changes become necessary, they 
can not be introduced except with the greatest difficulty, to 

Hence when such a constitution does not suit the br “ k ft 
existing conditions, the temptation for violating the same 
becomes awfully accentuated. 


V. Amendment of Constitution 


Amendment of the constitution becomes a crying necessity 
when any vital change of circumstances or development of new 
interests arise in the country. The constitution Nwjd 
becomes a stumbling block to the growth of a nation’s amending 
life, when it refuses to adapt itself to the progress COD * tot °" 
of time. The merit of the flexible constitution lies in this 
that it can be stretched and bent so as to meet emergencies 
without breaking the framework and when emergency has passed 
it slips back into its old form like a tree whose outer branches 
have been pulled aside to let a vehicle pass. 

In the case of flexible constitution, every part of it can be 
expanded, curtailed, amended or abolished by the ordinary 
legislature with as much ease and as freely as other Amendmtnt 
laws, e.g., that of Great Britain and Italy. The °i Fie*u>n 
flexibility of the English constitution is said to be at COD • tlta,io,, 
once its glory and danger. The safeguard against any 
violent or abrupt change in the constitution in England 
lies in its “reverence for the laws", in the conservative instinct 
of the race 


In the case of the Rigid Constitution, it can be changed only 
by some extraordinary method of legislation. The constitution 
of the U. S. A. prescribes four possible processes of amendment : 
(1) Two-thirds of both Houses of the Congress Method of 
may propose amendments, or (2) the legislatures of »m«nding 
two-thirds of the several states shall call a conven- tu'ian in 
tion for proposing amendments, and ratification shall u ' S ' A ' 
take place by (3) three-fourths of the legislatures of the several 
states, or (4) by conventions of three-fourths of the several 
states. In practice, however, amendments have taken place by 
proposal by the Congress and ratification by the legislatures 
of the States. But the ‘two-thirds of the Congress’ has been 
interpreted as two-thirds of a quorum. A quorum is defined 
in the Constitution as a majority of each House. The procedure 
of amending the constitution of France is much more simple 

than that of the U. S. A. In France, the Senate , D „ _ 

and the Chamber of Deputies propose an amendment 
by separate resolutions. If it is passed by an absolute 
majority in both the houses, the Chambers meet together in a, 
17 
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joint sitting, - called the National Assembly. ,An absolute 
majority of the total number of members is necessary for the. 
final acceptance of the amendment. In Australia the proposal 
for an amendment must be passed by an absolute majority of 
each House of Parliament. If there is disagreement between 
the two Houses, the House proposing it may pass it again after 
an interval of three months with or without amendments offered 
by the dissenting House and then refer it to the electors for 
acceptance. Whether the two Houses agree or not the proposed 
amendment must be submitted to the electors between two 
to six months after the passing of the bill by one or both the 
Houses. If it is passed by a majority of all the electors voting 
and by the majority of states, it becomes valid. 

The procedure of amending the constitution in Switzerland 
combines the advantages of easy change with that of attaching 
extra majesty to the constitution. Separate processes 
aSstwrUnd are prescribed tor total and partial revisions. One of 
the Houses or both the Houses may pass a resolution 
for total revision. Fifty thousand voters may also demand 
a total revision. Then the matter is referred to the people and 
if they accept it, new elections ol both the Houses to prepare the 
revision takes place. In case ot partial revision the proposal 
is made either by the two Houses or by petition of 50,000 
voters. The proposed ameudment must, then, be referred to 
the people and accepted by the majority of voters and by a 
majority of the Cantons. 



CHAPTER VIII 

FORMS OF THE STATE AND OF GOVERNMENT 
I. Forms of tha State 


All states are alike in their essence. All must possess territory, 
are alike population, government and sovereignty. All StI>cttlI> , 
states sovereign. Hence from the logical point of 
view it is impossible to classify states. The only way 
in which states may be differentiated is according to structural 
peculiarities of their governmental organisation. 

Some writers have classified states from the standpoint of 
their physical elements, i.e., according to their 
size and pjpulation. Tney have thus divided states 
into “city state", “national state”, and “world empire." 

But this is a mere historical description of states and not 
their logical classification. 

Well-known writers like Leacock and Garner have devoted 
chapter- 1 in their bioks to the classification of states. But 
Leicock himself quotes with approval the following ( - Uii|Ha 
retnuk of Willoughby :—“It need not be sud that ^“" e “ n f nieIlt , 
there can be no such thing as a classification of fad no Tot 
states In essence they are all alike, each and 
all being distinguishel by the same sovereign attributes." 
Girner divides states into m diarchies, aristocracies, and demo- 
ciacies on the basts of the number of persons in whom the 
sovereign power is veste 1. B it this division falls more properly 
under the hea ling, forms of government, than under forms of 
the state. He again divides states into simple and composite, 
but in a foot-note admits that “the terms “simple” and “com¬ 
posite” are in strictness descriptive of forms of government 
rather than forms of state 

II. The So*called Mixed States 

1 

Many writers have conceived the idea of labelling governments 
in which the several features of monarchy, aristocracy and 
democracy are united in varying proportions as Mixed states. 
Plato, Aristotle, Tacitus and many mediaeval and of 

modem writers accepted this designation The consti- NU«d 
tuiion of the Roman Republic, having consuls, senate * 
and popular assemblies to represent the monarchical, aristocratic 
and democratic principles respectively is held forth as an example 
of the Mixed constitution. Similarly, the King, the House of 
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Lords and the House of Commons in England are said to represent 
the three forms of government. 

But modem writers like Lewis and Bluntschli have shown the 
absurdity of the term, ‘Mixed state.’ Thus Lewis observes,— 
No mind “Monarchy is the government of one, aristocracy 

■tete^e of more than one ; therefore, as a state can not be 

• governed both by one person and by several, it cannot 
at the same time, be both a monarchy and an aristocracy. 
Aristocracy is a government of less than half, democracy of more 
than half the community ; therefore as a state can not, at the 
same time, be governed by more and less than half its members, 
it can not be, at the same time, a democracy. Still less can it 
be governed by one, by a minority, and a majority of its members 
all at once.” From the standpoint of the necessary unity of 
sovereignty, Bluntschli says,—“Such a mixture as this does not 
create a new form of state, for the supreme governing power 
is still concentrated in the hands of the monarch, or of the 
aristocracy, or of the people. 


(If. Other Classifications of Governments 


Up to the middle of the XVIIIth oenturv the Aristotelian 
classification ol governments held the ground. Then Montesquieu 
in his Spirit of the Law (1748) proposed a division into republican, 
monarchical and despotic governments. According to him, the 
Republican government is that “in which the people 
as a body, or even a part of the people, has the 
sovereign power : monarchical, that in -which a single 
person governs, but only by fixed and established laws ; 
whereas in despotic government a single person, without any 
law or rule, conducts everything according to his will and 
caprice.” Rousseau classified governments into monarchies, 
aristocracies and democracies and sub-divided aristocracies into 
natural, elective and hereditary. 


Classifica¬ 
tion by 
Montes¬ 
quieu 


While accepting three-fold divisions ol Aristotle, Bluntschli 
adds a fourth form, namely Theocracy, . the perverted form of 
cuMifica- which i8 Idolocracy. He defines Theocracy as that 
wiitihu form of g° vernment “ in Which no human authority 
has been recognised, in which the supreme power has 
been attributed either to God, or to some other super-human being 
or to an Ideal. The men who exercise rule are not regarded as its 
possessors, but as the servants and viceroy of an unseen ruler. 
“In early societies, e.g. among the Jews or the Moslems the 
influence of theocratic societies was very great. But it may be 
pointed out that though the sovereignty may be imputed to God, 
yet His will must be humanly interpreted and enforced either 
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through a prophet or a body of priests From the standpoint of 
political science and constitutional law that prophet or body of 
priests is or are the actual legal sovereign Hence in Political 
Science there is no place for Theocracy, which must be treated ab 
a form of monarchy or aristocracy as the case might be 

The great American publicist, Burgess divides governments 
according to administrative principles and structural peculiarities 
His four canons of distinction are —(1) the identity 
or non-identity of State and Government He uses the Govern- 
word government to describe the ordinary administrative “|£j Ioi to 
and legislative organs, and the State to designate the 
bodv politic as organised in constitutional convention, 
or otherwise, tor the creation of fundamental or constitutional 
law , (‘21 the consolidation or distribution of governmental power, 
(d) the tenure of office of public officials and (41 the relation of 
the legislature to the executive that is, whethei the government 
be piesTdential or paihanientarv ' In accordance with these 
principles he characterises the United Sfateb Government as a 
democratic, limited, representative, federal, co-ordinate, elective 
and pjesid enti.il Government The government of England is 
at the same tune democratic aristocratic’ and monarchic, 
centralised, co-ordinate, partly elective, partly hereditaiy, and 
piuliament arv This division is rather a description than a 
classification of government 

The most sucntifi and practical classification of governments 
has been proposed by Sn John Marriot Harriot finds M<rriot . s 
that it is impossible to elassifv governments on a single cUiuhu 
principle and hence he adopts a three-fold basis 

Modern governments might he divided into Federal or compo¬ 
site and Unitary or simple ^ Federal Government is one in 
which the constitution divides the powers ol government into 
two groups and distributes them between a Tommon central 
government and the various local governments The government 
of the United States oFTimerica Is an instance of a federal union 
composed now of forty -eigli t sta tes At Washington, this union 

has a central government upon which the national constitution of 
the coufttty traa -conferred certain powers of general Sphert ^ 
character affecting the entire country, and has left all 
other powers (with some express exceptions) to the 
states themselves so that the local governments may act 
independently in so far as matters of local interest are concerned. 
Thus while such matters as commerce, foreign affairs, war, coinage 
of money and the like, are under the control of the central 
government in the interest of the whole countiy, each state is left 
free to frame its own system of local government, to enact its own 
laws of marriage and divorce, the press, religion, education, 
business, labour etc) Thus it has two sets of governments—the 



184 


POLITICAL SCIENCE AND GOVERNMENT 


one central and the other local The central government is 
entrusted with matters which require to be uniform throughout 
the country, while each state or local government is entrusted 
mainly with the administntion of matters ot local interest In 
other words, each of them has a well-defined spheie within which 
it can act without interfeuug with, or being interfered with, by the 
other. The United States of America, Switzetland, Canada and 
Aqgtfj.liH. h.i.ir.j failemJ gov ernments 


(ltj..a Unitary form qI government the constitution itself does not 
divide the powers of government between a common central 
A Un.ury government an! the local governments In this system, 
Government coa-.titutiou confet, all the powers on the central 
government woich may in its turn delegate some of 
them to the local governments, resetvmg to itself the poweis of 
withdrawing them at its discretion In othei wools, the different 
states constituting th° entne state are at the m'icy of the central 
government which can deal with f'em m an\ wav that it thinks 
fit and proper The governments of Gieat Bntain, France, 
Belgium, Italy and mo,t of the otlam states o( Eirope belong to 
thi3 class That is, the countries cities and boroughs of England, 
the departments of Fiance, Piovmee, of Belgium and Italy aie 
all subject to the contiol of then respective central governments, 
yet they enjoy almost as much local autonomy as the American 
states ) 

Government ma} be classified as parliamentaiy andpuemdential 
in accar lanes with the relation,hip of tlie -oxeautue to 
«rf , !Td n ' the legistatuae L»aco k ha, thus defi le 1 the,e two 
ao‘«»m«t types—/tu a puliam-ntmv government the tenure of 
ofifi e of-ts+ie virtual executive is depsu lent on the will 
of the legislature, in a presidential government the tenme of 
office of the executive is independent of the will ot the legislature ’ 


The Cabinet or p arliamentary system has foi its organs of 
government — 4io A titular Executive head of the State, eithei 
Pccaiiantiei elected for a terrn of years as in France and Portugal, 
meB» li *' Or hereditary as in Britain, Italy, Holland, Belgium. 
<5rm o 1 ?^ Greece and Norway The titular head is not respon- 
tovernment to t | le Legisldtuie nor ordinarily lemovable by it 

He may be called President as in France, but”as the teal execu¬ 
tive power is not vested in him, the form ot government is not 
called Presidential A group of Ministers, virtually, if not 
formally, selected and dmmisstble by the lepreseutative Legisla¬ 
ture, and responsible to it This group is known as the cabinet 
A legislature elected lor prescribed term ot years but liable 
to be dissolved by the cabinet The best examples* of the parlia¬ 
mentary executive are to be found in France and England 

The Presidential form of Government may b c best illustrated b\ 
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t he const itution of the U. S. A. The Presidential System 
consists of the President,'' who is the real executive 

head of the State. He is elected by the people for a term 
of years and is not removable by> the legislature 
except by the rare process of impeachment. He is**’ 

is not a member of the legislature but entitled to 
address it. A group of ministers, appointed and 
dismissible by the President. Tiie ministers are not allowed to 
sit in the Legislature, and are not responsible to it. A 
Legislature usually consisting of two Chambers, elected by the 
citizens for a term of years. It can not be dissolved by the head 
of the executive. But the President can veto the laws passed by 
the legislature, which however can enact them by repassing them 
by a majority of two-thirds in each Chamber. 

The designation of this form of government as Presidential is 
not a happy one. “The word presidential government,’' says 
Leacock, “is somewhat a misnomer,” since a presi¬ 
dential government may not ha\e a president, and a 
country which has a president need not have a presi¬ 
dential government. Thus m Imperial Germany, there waB no 
President, though the government was really of a presidential type. 
Conversely, in France there is a president but the Government ib 
not presidential jDr. F. Strong prefers the term “fixed executive” 
to “presidential Government.” He divides governments on 
five grounds : (1) The nature of the state to which the con- 

titution applies—it may be unitary, federal or quasi-federal ; 
(2) the nature of the constitution itsell—it may be rigid or 
flexible ; (3) the nature oi the legislature—on the one hand, the 
principles of manhood suffrage and single-member constituency 
may obtain and the second chamber may be elective or partially 
elective ; on the other hand, the principles of adult suffrage and 
multi-member constituencies may obtain and the second 
chamber may be non-elective ; (4) the nature of the executive— 
it may be parliamentary or non-parliamentary ; (5) the nature of 
the Judiciary—the Common Law o» Administrative Law njay 
be applicable to it. 



Parliamentary and Presidential Governments 


T he Parliam entary type of government can succeed only where 
the.Piuly-aystem has been. higltlX-Skvelyiied- The merit of the 
Parliatflentary system are the following :— When th e 
Executive i s sup ported by the majority in the Lfigjs- 
lature, i-t can work With the maximum of yigoujuujd P* rtT *” t V a 
promptness. The ministers by tlTeir presence in the 

Legjaatiiitfi—can. —-Correctly interpret . the_.will.. of the 

Assembly ; and the me mbers c an bv their right of question- 
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mg- .ministers call attention to any grievances-falt by their 
cqnsfiitue nciea or by_the public. The close harmony between the 
Legislature and the executive enables the Cabinet to pass 
through such legislation as it thinks necessary. If anything goes 
wrong people can fasten responsibility on the party in power. 
The Parliamentary system brings able men to the front and gives 
them a position from which they can prove their ability. When 
a cabinet falls, the transfer of power to another is a comparatively 
short and simple matter?} 

But these merits of the Parliamentary system are balanced by 
serious defe cts. ®It intensifies the party spirit and keeps i t to the 
Frequent look-out for discrediting the other. Much time is wasted 
attempts in useless debates, which are protracted by theoppo- 
the ministry sition with the hope of discrediting the cabinet XTf t he 
from power qjjjjjgjjefg are subservient to the members-as in Prance, 
or to the Parliamentary caucus as in Australia, they lose the 
re8pe_cij0.fJ'he_natiQp.^mn the other hand, if the ministers render 
the members comparatively powerlesswAs in England, the credit 
of the Legislature is lowered thereby.yThe stabili ty of the e xecu- 
tive, under this system, depends on the strength of the Party sys¬ 
tem. (fn_F ranee, owing to the prevalence of the group 
fctf" *°° system, the composition of the executive is constantly 
theT".! ° f changing, which is a bad feature in any government. 
Sn?on o1 tb * Ao system, which makes the life of an Administration 
depend upon the fate of the measures it introduces, 
disposes every cabinet to think too much of what support it can 
win by proposals framed to catch the fancy of the moment, and to 
think too little of what the real needs of the nation are ; and it 


may compel the retirement, when a bill is defeated, of men who 
can be il^spared from their administrative postp?’—(Bryce). 

ThaPfesidentjal system makes provision for safety,-rather than 
speed .-AThe President being once elected, can not be disturbed by 
Presidential w hi ms of the party feeling and the transient modes 
>rstenT ^ of the electorate pr the legislature.^ But the separation 
much*to ° between the executive and the legislature provides no 
chence certainty that the Legislature will carry out the wishes 
of the Administration, however reasonable. “The Presidential 


system,” says Bryce, “leaves more to chance than does the 
Parliamentary. A Prime minister is only one out of a cabinet, 
andiiiS-.colleagu es may keep him straight and supply qualities 
w antin g in him, but everything depends on the character of the 
individual chosen to be President 


f^)ln Presidential form of government, the executive is consti¬ 
tutionally independent of the legislature as regards his 
Sfiw tenure and to a large extent also as regards his policies 
and acts. Hence follows greater concentration of respon¬ 
sibility in the executive and with it stronger form ulat ion 
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of policy It ia best suited to. a country which, has a fede ral ty pe 
q{ c onstituti on) In presidential form of government, the dual 
control of plural executive is avoided, and the sphere of .the 
executive_as_ welLas of the legislature is strictly defined by the 
consti tution, ) 

The dgf^tt_of Presidential government lies in the fact that' the 
executive hjaSl little contro l over the legislature There is the 
danger of deadloc k between the two organs of the Dementt 
government, the executive and the legislature The ™' n * 
advantage of close relation between the executive and the legisla¬ 
tive department is therefore absent '"?The Executive, being irres¬ 
ponsible to the legislature, einnot he" turned out of office when 
the House of Representatives"" wishes it The expcntive will 
eontinue m its office as long as its tenure peimits. I_n times of 
crisis, under the parliamentary form of government, the cabinet 
can choose a leader for guidance, but under i Presidential form 
this jMnnot he done ‘(Constitution cannot be alteied bv any 
authonties w ithin the constitution, but onlv b\ authorities without 
it Even ulteiation of it, howevei urgent or trifling, must be 
sanctioned bv i complicated propoi hnn of state or legislatures ’J) 

V. Bureaucratic Form of Government 

“A bureaucratic government is one which is composed of ad¬ 
ministrators especially trained foi the public pmpose who enter 
the emploMiient of the government onh aftoi a legular course of 
study and examination, and who serve usuvllv during good 
behavioui and retne on pensions ’ They aie subject to a verv 
rigid discipline Thcv have to devote their time to the discharge 
of the public duties and are not allowed to have ,ui\ other occu¬ 
pation In this system, government sen ice has moie 
oi less the complexion of a profession and the officials b°t««n 
acquire and develop a sort of loutme life The\ tend lLdpo?ine»i 
to become a class having no touch with the icst of the JEi'p'Iop!* 
population Such a government is ncithei lesponsible 
to the people nor much affected bv public opinion It is, m short, 
verv largely a government of men rufchei than of laws It thinks 
more of form than of substance Its officials being specially trained 
for the public purpose, it e,nsures an efficient administration 
Rut efficiency of administration is not always the sole end or 
test of a good government Besides, it does not foster patnotism, 
self-reliance or loyalty Again some of the most important ends 
of the political system, viz , the education of the people in 
political matters, the stimulation of popular mteiest in political 
matters, and the cultivation of loyalty and* patriotism on the part 
of the masses, cannot be accomplished under the bureaucratic 
system 

18 
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VI. Merits and Demerits of Monarchical Government 

Monarchy is the oldest and almost universally prevalent form 
of government in early and primitive societies When a tribe is 
to fight for its very existence against a host of enemies, 
monarchy when peace and order is to be maintained in a commu¬ 
nity, the rule of a strong man is conducive to the best 
interest of all concerned It 1 is the monarch who proves to be the 
chief source of unity in a community in which disruptive forces 
are natural h very strong 

Examples of two forms of monarchy are found in history— 
Absolute Monarchy and Limited Monarch} Absolute Monarch} 
denotes that the final authont} in making, interpreting 
monalchy and executing law belongs to the king Absolute 
Monarchv is often characterised b\ vigoui and energy 
of action, unity of counsel, promptness of decision and simplicity 
of organisation On the eve of the modern age absolute monarchs 
like Louis XI of France and Ferdinand and Isabella of Spain 
curbed the centrifugal tendencies of feudalism and brought about 
national unification The sovereignty of national state is due to 
the absolute moiiaichs In the eighteenth c enturs we find the 
absolute monarch-, guided In the pnnciple of enlightened despo¬ 
tism Monarchs like Petci the Gieat and Frederick the Great 
rendered invaluable set vices to the people of Russia and Prussia 
respectively Rut not to speak of pure and simple despotism, 
the benevolent despotism of the eighteenth centuiy suffered from 
some glaring defects 

The chief merits of Monarchy are that it ensures secrecy of 
counsel and promptness of decsion Hobbes preferred a monar- 
Ments of chical form of government on account of its following 
monarchy ,nerl * is A monarch’s private interest is more mti- 
monarc y mate | y bound up with the interests of his subjects than 
can be the case with the private interest of the members of a 
sovereign assemble Hence the monarch will devote himself 
to the promotion of welfare of his subjects Whereas the reso¬ 
lutions of a monarch are subject only to the inconsistency of 
human nature, those of an assembly are exposed to a further 
inconsistency arising from disagreement between its members 
A monarch “cannot disagree with himself out of envy or interests, 
but an assembly may, and that to such a height as may produce 
a civil war ” 

But Absolute Monarchy has been the cause of much misery 
and degradation of human beings The monarch is found often 
incompetent for the great task of governing a neonle ■ he is 
misled by the evd counsel of the selfish and designmg 
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courtiers who surround him. Court intrigues, wars of succes¬ 
sion and callous disregard of the interests of the But th 
people are very often associated with absolute of 
monarchy. The Court is usually plunged in luxury fo^nd^ou 
and debauchery and thus sets a bad example to the *“ ,dtn, • 
people. The history of Imperial Rome and Mughal India 
amply illustrates the inherent defects of the monarchical system 
of government. 

The enlightened despots did not entrust any power to the 
people. They sincerely desired the good of their subjects, pro¬ 
vided always that it was dispensed by themselves, and Rlform 
did not conflict with their selfish interests. Reforms >mpo»cd 
imposed from above failed to rouse the sympathy of rom * ovc 
the people “No reform can produce real good." says Buckle, 
“unless it is the work of public opinion, and unless the people 
themselves take the initiative." Moreover, the work of a bene¬ 
volent despot might be totally undone bv his tvranmcal and 
selfish successor Hereditary monarch's depends too much on 
accident to guarantee the perpetuity of ans system of reform. 

Limited Monarchy is one which is controlled bv a constitution 
The greatest example of Limited Monarch\ is England. While 
ministers come and go, the English king remains. “As 
the irremovable adviser of successive ministers, the J^ , ,7 r d hy 
sovereign can do much to secure the continuity of 
foreign policy, and to prevent the foreign relations from being 
at the mercy of sudden impulse"—(Masteruian) Gladstone 
testifies to the value of royal intervention in the following 
words . —“The aggregate of direct influence normally exercised 
by the sovereign upon the counsels and proceedings of the 
ministers is considerable in amount, tends to permanance and 
solidity in action, and confers much benefit on the country." 
Limited monarchy provides also a permanent head of ^ of 
the executive and avoids the turmoil of periodical hmitrd 
election. But the chief defect of limited monarchy is mon * rcllJ ' 
that it affords no guarantee that a strong, vigorous, or trained 
person will succeed to the office, as it allows the choice to be 
determined by the accident of birth 


VII. Merits and Demerits of Aristocracy 

The Greek word “aristos" means best and aristocracy is the 
government of the best. But the difficulty lies in choosing the 
criterion of the best. In history we find examples of Di{ftnnt 
aristocracy of birth or family, aristocracy of wealth ; oi 
aristocracy of elder statesmen ; and of priestly and • ri,tocimtT 
military aristocracies. Birth in particular families, however, does 
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not guarantee the excellence of those born; weaklings, imbeciles, 
licentious and arrogant fools are often found to bo born in high 
families. Wealth or property too, does not insure the possession 
of qualities which are essential in good administrators. Those 
who inherit wealth may or may not be capable men On the 
other hand, high political capacity is sometimes found in poor 
men. Age or military prowess does not invaiiably quality a man 
for conducting the government Anstocracies of birth, wealth, 
and age are all examples of artificial aristocracy. Such a form ot 
government is euphemistically called the government of the best 
In reality, it is nothing but oligarchy, that is, government of a few 
for their own interests 


Oligarchy, as a form ot government, is not without merits Its 
chief merit is conservatism It tries to avoid innovations, lest 
those in power should loose it Pnmarih for this 
oU*»rchy f reason oligarchy has oiten pioted a very stable form of 
government, as is examplificd In the long existence of 
the Venetian Oligarchy It is able to pursue a consistent policy 
and hold a persistent course in foreign affuis, paying little regard 
to moral principles Domestic government, too. has been often 
efficient under ,\vi o'ng.wViv bvt.-n.wsv tW, nvAsw of Vxvovfi.edge and 
skill is understood betfei than has y ct been the case in democracies 


Inspite of these met its oligarchy suffers 1mm numerous defects 
It implies class rule and class rule is essentially selfish and arro- 
. S ant It *s often unsympathetic to the masses. It 

oi.‘ii»' judges questions from the point of view of its own 
interest and does not care to confer more benefit on the 
classes beneath it than it feels to be demanded bv its own safety 
Moreover, faction fight is a characteristic of oligarchy Jealousy 
and quarrels between the members of the leading families distract 
the 8tate, retard legislation and corrupts the administration. 
Dastiy, when a people advances in knowledge and prospeuty, it is 
sure to grow restive and discontented under the rule of the few, 
who exercise irresponsible power. 


There is another kind of aristocracy, however, which mai He 

termed the natural aristocracy, and without which democracy 
Rule of the degenerates into the rule of the mob “Free govern- 
omUh"? ’"ent cannot but be,” observes Bryce, “and has, in 
SW r .f at ^ a y s b f° an Oligarchy w.thm a Democracy 
nf „ . But ' t ‘ b OI >garchy not in the historical sense of the 

m e o! n i u r the “'g 1 ™ 1 ~ of the word, the 
u ® of Few instead of Many individuals, to wit, those few whom 

neither birth nor wealth nor race distinguishes from the rest but 
only Nature in having given to them 

she has denied to others ” 1 lt,6S ,,r opportunities 



CHAPTER IX 
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Democratic government 

I. Primitive Democracy 


The origin oi democracy may he traced to the most remote 
period of human history. In the small hunting, or collective 
group, which preceded the advent of the organised 
agricultural tribe, the natural products of the land 
were shared, on a communal basis, among the members 
of the group. Even when the hunting band settled down as 
cultivators of the soil, primitive communism and democracy in 
everyday life persisted Kingship was gradually emerging indeed, 
but the administration of justice appears to have been effectively 
in the hands of the tribal council 

We find evidence of this primitive democracy among the three 
widely different peoples of ancient times The Sabha and the 
Saimti of the Imlo-Aryans controlled the government Dt . roocrlCT 
of the tribe in the early Veche period in India Homer of the 
depicts a society where the power of the king was *** 

subject to the limitation that when an important decision had 
to lie made, it was necessary that he should convince, not merely 
the elders in council hut also the general body of freemen m 
assembly In the first century a i> the German tribes had a 
remarkable democratic constitution. Tacitus tells us that 
monarchy was exceptional among them Even where kingship 
existed, the monarch was elected and without the concurrence 
of the assembly, he h^d no power to take important decisions 
affecting the whole tribe. 

But this primitive democracy did not survive the period of 
migration and conquest which followed the age of tribal settle¬ 
ment. In long periods of continuous wars kings strong- ^ 
thened their authority and in many places made them- jriroiti** 
selves absolute. But there is no universal law of 
political development. Despotism found more congenial soil in 
the East than in the West. 

H. Democracy in Ancient India 

The'researches in the history and literature of ancient India 
have proved beyond doubt the existence of Democracies in ancient 
India. The Vedic king was controlled by the Sabha and the 
Samiti. In the Buddhist period the Vajjians, composed of the 
Videhaa of Mithila and the Lichchavis of V’esali (Muzaffarpur 
District) were governed by a democratic form of government. 
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The Buddha is reported to have told Ananda that “So long as 
the Vajjians hold these full and frequent public assemblies, so 
rj, e Buddh* * on § may they be expected not to decline, but to pros- 
condition of P er ' l° n 8’ Ananda, as the VajjianB meet together 
•acceu of in concord, and carry out their undertakings in concord 
democracy — 80 j on g ag enac (; nothing not already established, 
abrogate nothing that has been already enacted, and act in 
accordance with the ancient institution of the Vajjians as establi¬ 
shed in former days—so long as they honour and esteem and 
revere and support the Vajjian elders, and hold it a point of duty 
to harken to their words —so long may the Vajjians be expected 
not to decline but to prosper.'’ Here the Lord carefully analysed 
the usual defects from which democracies suffer and warned 
them against the danger of dissensions. 

Kautilya in his Arthashastra refers to the Vrijikas, Liehehi- 
vikas and Mallakas in the east, the Kurus and Panchalas in the 
centre, the Madrakas in the north-west and the Kukuras in 
the south-west of northern India as democracies. He 
from 1 'the* advises monarchs to promote dissensions among them 

see A. C b to and then to conquer them. The Maurvan imperialism 
weakened the democratic states very much. Stjll at 
the time of Samudragupta we find that the, Yaudheyas, Malavas, 
Arjunayanas, Kunindas and Vnsbms were nourishing under 
democratic government. It was the invasion of the Hunas which 
finally destroyed the democratic states in ancient India. 


The Santiparvam of the Mahabharata contains excellent rules 
by observing which Democracies can become prosperous. It 
advises the Ganas or Democracies to have a sort of 


•Hstocracy na t ura l aristocracy, that is, the government of the best. 

Thus it declares : “The Ganas that pay due respect to 
the wise, the valorous, the active, and the men of steady efforts 
in business acquire prosperity. The Ganns that are strong in 
resources, brave, expert in the use of arms and well-versed in the 


Shastras rescue the bewildered in times of grave danger. The 
Gana leaders should be respected as the worldly affairs depend 
to a great extent upon them.” 


III. Greek and Roman Democracy 

The Homeric kingship gradually died out, being replaced by- 
elected magistracies. Power passed, in most cities, to the heads 
of the chief families, who were also rich and the lenders of 
money. Their arrogance and their oppression on the poorer 
citizens provoked risings. The result of these turmoils was either 
the seizure of power by the bulk of the well-to-do citizens or 
by single individual, known as the Tyrant. Ultimately power 
passed to the general body of free citizens. 
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In the ancient world democracy had the fullest development 
at Athens. In the age of Pericles the popular assemblies, 
known as the Ecclesia became actually the governing DemocnlcJ 
and not merely the electing and controlling body. All « 
the most important governmental decisions, including “ 

the management of the whole foreign policy of the state and 
the initiation of legislation were determined by it. Questions of 
finance and religion, complaints against the public conduct of 
individuals, passing of new laws and amendment of existing ones 
were settled by it. Citizens were paid for attending the Ecclesia. 

The disadvantages of direct democracy are illustrated by the 
history of the Athenian democracy The people could not res¬ 
train their passions and consequently party feuds and 
selfish interests got the upper hand. The citizens direct 
interfered too much with the administration and hence d ' mOCT * C5 ’ 
it was found difficult to secure continuity in state policy. 

It would be wrong, however, to say that the Ecclesia was the 
sovereign body. The sovereign was the constitution, and the 
constitution was protected by the courts of law “There Bnle 
was no strictly legislative sovereign at Athens, no one L.w^m 
body whose mandate had immediate!', the force of * *“* 
law , for the Athenian, like the Greek citizen generally, con¬ 
ceived himself to be living under the impersonal sovereignty of 
law itself.” The popular jury courts were an essential part of 
the democratic constitution, since they made effective the sub¬ 
ordination of the magistrates to the popular will Every citizen 
was entitled to take the judicial oath, and a small fee was 
introduced to compensate him for his loss ot tune. 

But the Athenian democracy proved a failure in foreign policy. 
Greek passion for freedom and self-government produced an 
antagonism and a lack of compromise in inter-city 
relations, which even imminent danger from foreign of 

invaders failed to correct. Moreover, democracy at 
Athens, in its extreme form, hud always been partly dependent 
upon tribute from subject states It had proved to be a very 
expensive, form of government ; and in the fourth century when 
she lost her empire, she had not the resources to maintain a 
consistent and stable democracy 

At first Home was a monarchy, but later the kings were driven 
out. Power fell into the hands of patricians. Then a long 
struggle between the patricians and plebeians which 
ended in the establishment of equal rights for the 
plebs watched over by officers, called Tribunes. In 
this republican constitution there were three elements of govern¬ 
ment which were supposed to balance and check one another. 
First the monarchical element manifested itself in the office of 
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the two consuls, who were elected annually Secondly, the 
aristocratic element was embodied in the senate, an assembly 
with great legislative powers Thndly, the democratic element 
existed in the meetings of the people in three sorts of conven¬ 
tions according to divisions of land oi people 

But the Roman democracy was fundamentally different from 
the Athenian democracy The Roman people, consisting mainly 
Difference of peasants, had neithei the will nor the capacity to 
GnKk*>nd he g°^rn themselves, but w 7 ere perfectly content to elect 
the Roman then magistrates and to express then opinion occa- 
democtncy slona j)y 0I1 piojects of legislation They had entire 
confidence m the governing class and their loyalty made the 
Senate omnipotent The Roman < onstitution was that of a 
city-state but when Rome gradually became a vrorld-state, the 
republican form became inconsistent with the facts She did not 
devise any system of repiesentition and thus could not give her 
subject-peoples a share m the government Ultmntely, the 
Roman republic gave way befoie impel lalism 

IV. Difference between Ancient and Modern Democracy 

Ancient democracy was that of the pnmirv assembly, in which 
the people spoke with an immediate voice The si/e of the state 
Reprccnu- was so small that it w as theoretu ally possible foi all 
buwn“in citizens to meet togethei in a place ind discuss govern- 
the ancient ment affairs The size ot the modem state is so big 
wcr,d that representative system 1 has to he introduced to 
insure democratic government In short, ancient democracy 
was direct and modern deinociat v is indued or lepiesentative 
In the modern state there is the essential contiast between the 
electorate and those to whom, as a result of their experience or 
professional ability, the actual administration of public affaus 
is entrusted 

On the other hand, in Athens, the machmeiy of government 
was deliberately constructed with a view to ensuring file parti- 
u« of cipation in public affaus of nearly all the citizens 

frequent Membership of the council of Five Hundred and of the 

* flnen law courts, and the tenure of the great majority of 
public offices depended on the accident of the lot, whilst the 
short term, combined with ineligibility loi re-election, practically 
guaranteed that every citizen should take his turn m administra¬ 
tive or judicial service “To a modem e\e,' observed Bryce, 
“the strangest part of all this strange frame of government was 
the plan of leaving to chance the selection of nearly all officials 
except those generals for whom militaiy skill was indispensable.” 

Woodrow Wilson opines that class subordination was the 
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essence of ancient democracy In Athens there were 50,000 
citizens, but 100,000 slaves So according to him, it C1 
was only a broader aristocracy. But Barker points out •ubordina- 
that it must not be thought that each of the 50,000 tion t 
was the owner of one or two slaves whose possession made him 
a gentleman at leisure Aristotle wrote that the poor used the 
wife or the child in lieu of slaves , and the poor constituted a 
majority of the citizens in almost all democracies The slaves 
were public servants, hands in factories or mines or lackeys in 
great houses There was in reality ver\ little of an aristocratic 
flavour in a Greek democracy 

In the modern democratic governments there is some kind of 
sepai ition between the executive, legislative and judicial organs 
But in ancient democracies all the functions of govern¬ 
ment were fused together under the sole contiol of power” 
the people Nor was there am distinction between 
central and local government Pai tv system is essential for the 
successful woiking of modern deinocr,tr\ Ancient democracies 
were conspicuous by their absence of parti s\stem, in the modern 
sense of the teim 

Another fundamental difference between the ancient and the 
modern democ i icy is to be found in the conception of relation 
between the state and the individual ‘ The modern 
democratic state exists for the sake of the individual S^tw«”thr 
the individual, in Greek conception, lived foi the btate J'j'v.dmi 
The ancient State recognised no peisonal lights, all 
rights were state rights , the modern state recognises no state 
lights which are independent of personal lights’ But the tota¬ 
litarian states of to-dav seek to control eveiv aspect of life of the 
citizen Rights of free press, free meeting, fieeexeicise of leligion, 
and such other definite limitations of the jiowei of the community 
tojregulate the lives of individuals vveie ihon to the idea of the 
state both m Gieece and in Rome 

8 V. Democracy in the Middle Ages 

With the fall of the Roman republic the rule of the people 
came to an end in the ancient world All over Europe was seen 
the rapid development of the phenomenon of feudalism Feo(UlllII1 
Feudalism ir the name given to “an organisation based 
on land tenure, in which all men from the highest to the lowest 
are bound together by reoipiocal duties of service and defence ” 
It grew up in Western Europe after the.conquest of the Roman 
provinces by the German tribes In those turbulent dav s, when 
life and property were unsafe, rich men wanted to have followers 
and • the common people to have some lord to protect them, 
19 
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Hence kings and rich men granted lands to persons of inferior 
rank on condition of service. 

In a feudal country the king was, in theory, the master of all 
the lands of the country He granted estates to the lords, called 
Structure of tenants-in-chief, who again, through a process 
f«ud»i° known as sub-infeudation, let out their lands to inferior 
« !*«>• classes. A lord had the right to judge, tax and com¬ 
mand the persons living on his estate. He lived like an indepen¬ 
dent prince in his manor Those who held land from him were 
princes on a smallei scale The actual cultivators ol the soil were 
m the lowest grade ol the social scale Feudalism thus organised 
society in a pyramidal structure Its effect was to weaken the 
power of the king who could not control his mighty vassals. But 
it prevented the growth of absolutism. There was, 
feud»m"m 0< however, no genuine measure of constitutional control 
over the executive government, vested in any represen¬ 
tative body, during the Middle Ages The nearest approach to 
this was in 15th century England, where the king’s otficerB were 
occasionally impeached 

Representative assemblies originated in Western Europe in the 
12th century The idea of lepresentation had always been latent 
Elective m t * le astern of the Christian Church The election by 
■^stem in^ cathedral and diocesan clergy of delegates to represent 
' c ur ‘ them at synods associated together the notions of re¬ 
presentation and election It was for judicial and administrative 
purposes that representation was first employed by the secular 
state. Gradually the monarch employed this system to cover 
financial, judicial, and ultimately, legislative business. The' first 
representative assembly appeared in Aragon in 1183 and in 
Castile in 1162. Then the system was introduced in England 
and France. 

In the Middle Ages democratic government prevailed iri the 
Italian city-states Bryce traces the progress of popular govern- 
Deraocmcy ment ln the modern' world from its obscure Italian 
sUtillund beginnings in the eleventh century a. d But m» the 
fifteenth century the democratic principle was visibly 
* on the decline Early in the fourteenth century, however, the 
peasant communities of Switzerland adopted an oligarchic form 
of government, tinged bv democracy. 

VI. Democracy in the Modern Age 

At the beginning of the modern age, m the sixteenth century, 
the era of New Monarchy dawned upon Europe. • The decline of 
parliamentary legislatures was noticeable everywhere except in 
England where Tudor Parliament, in co-operation with the 
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Crown, carried through important legislation. The prince was 
largely autocratic in executive government. The minis¬ 
ters were responsible to him alone. But a new state— 
the United Netherlands was formed and was governed 
by representative machinery. In Switzerland direct popular 
legislation was an occasional feature. 

The principle of absolutism gained strength in the continental 
states m the seventeenth century. Absolute government of Louis 
XIV became the pattern for neighbouring states. Re- Dtmocimcy 
presentativc assemblies were either not convoked or A 
confined to mere advisory functions The Netherlands 
and England, however, maintained representative government. 
In the Stuart period the English Parliament vindicated its sole 
competence in legislation and taxation. Similar institutions were 
established in her Colonies in North America 

Political theories of Montesquieu, Voltaire and Rousseau of the 
eighteenth century laid the foundations of the modern doctrine of 
democracy The American War of Independence and ^ 
the French Revolution gave the modern world the first |r e,t , 
examples of documentary constitutions, thus finding an 
immediate way of reconciling liberty and authority, the rights of 
man and established government The Napoleonic conquests, 
moreover, spread the ideals of the Revolution 

The first half ol the nineteenth century saw the ideals of 
liberal reform struggling for recognition and their partial realisa¬ 
tion in political forms. The industrial Revolution en¬ 
franchised the middle class and built the groundwork 
of modern democracy by producing a new class of {”,*' 0 *"°' 
workers which more and more demanded the recogni¬ 
tion of their political rights Democratic government was esta¬ 
blished 111 some form or other 111 even part of Europe except 
Russia It was spread to the British Self-governing Dominions 
and to places like South America, Japan, and even China 

Lastly, the Great War gave a tremendous incentive to consti¬ 
tutionalism by destroying the illiberal governments which still 
existed. Out of the dominions of the ('-zar arose four Dcmocracy 
independent republics of Finland, Esthoma. Latvia and th*xx»b 
Lithuma Poland again became a state Out of the “ n,urT 
Hapsburg dominions three other state* were formed —Czecho¬ 
slovakia* Yugo-Slavia and Hungary. 

All the neyv states, except Yugo-Slavia and Albania, set up 
republican constitutions with democratic franchises 
and parliamentary machinery. Germany and Austria 
adopted democratic republican constitutions. The 
spirit of democracy penetrated into the East and Angora and 
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Persia became democratic republics But the current of demo¬ 
cracy has been stemmed by the rise of dictatorship in Italy, 
Germany, Greece, Angora and Persia on the one hand, and by 
the establishment of the Soviet government m Russia on the 

other. 


VII. Analysis of Democracy 

Herodotus, the father of history, used the word democracy to 
denote that fonu of government in which the ruling power of 
a state is legally vested, not in any particular class or 
demoOTcy 1 classes, but in the members of the community as a 
whole Twenty-five hundred years afterwards, Lord 
Bryce, the most competent wnter on democracy, has accepted 
the old definition Hi understands by democracy, “a govern¬ 
ment in which the will of the majority of qualified citizens 
rule, taking the qualified citizens to constitute the great bulk 
of the inhabitants, sa\, roughly, at least three-fonitbs, so that 
the physical force of the citizens coincides with their voting 
power” The ideal ot democracy is closely associated with the 
ideal of liberty Under a democratic svstem of government eveiv 
adult citizen is equally fiec to express his views and desires upon 
all subjects in whatever wav he wishes and to influence the 
majority of his fellow citizens to decide aceording to those views 
and to implement those desires But he or she must not use his 
or her own freedom ot thought, speech or action so as to deprive 
others of a like freedom 

As an ideal, democracy implies that the welfaie of all is the 
end of society and it involves the repudiation of every fotm ol 
restriction and privilege Ancient democracy was based 
modem on the direct participation of the masses m public 
demoemry a flf a , rg Mode it! democracy is representative in charac¬ 
ter. In the nineteenth century political theorists considered the 
following institutions necessarv for implementing democratic 
form of government (1) a written constitution ; (2) a declara¬ 

tion of rights implying a limitation of the. sphere of government 
(3) majority rule, because the right of minority to rule gives all 
minorities equal right and thereby destroys the integration of 
society ; (4) some kind of separation of powers of government so 
that each power might check and balance the other , (5) public 
education to produce the knowledge and spirit appropriate to 
democratic government. Now-a-days democracy demands not 
only universal adult suffrage but also the direct participation of 
the people in government through Mandates, Initiative and 
Referendum. 

The democratic ideal implies a general correspondence between 
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the acts of the government and the general will of the people. 
Its realisation depends largely on two thmgs—the right 
of the people to elect and to remove their leaders, and StteliMi 
the right to determine the main lines of policy. A 
recent writer observes,—“Now it is true that under the cabinet 
system the electors do, in a board sense, authorise the govern¬ 
ment. At a general election, they pas« judgment on a ministry, 
and decide, by their votes, the political completion of its succes¬ 
sor So long, however, as party candidates are selected bv 
irresponsible organisation on non-democratic grounds, it can 
scarcely be said that the people choose their leaders 1Jemorr<cy 
Now the repiesentative once chosen is subject to the i» ■ 
continuous supeivision and control of his constituents 
As regards policy, it is not hard to demonstrate how seldom the 
spontaneous will of the people has been able directly to determine 
issues ot government We are compelled therefore to return 
to our conclusion that democracy is a matter of degree, and 
that no complete expression has vet been given to democratic 
ideals " 

Democracy is opposed to the interest of a particular individual 
or class Usually the interest of all Hisses and particularly of 
the poor, who form the majority in the state, is kept in 
yiew and promoted by the government Laski, however, 
contends that the democracy yvhich was set up in the 
nineteenth century was nothing but capitalist democracy. The 
instruments of production are owned by a few and these few' 
persons use the authority of the state to facilitate its access to 
profit Id his opinion the recognition of trade unions, the right to 
workmen’s compensation, the limitation of hours of labour, 
regulations seeking safety and sanitation in mines and factories, 
systems of social insurance and national education w'ere merely 
the price paid by capitalists to the working class for their co¬ 
operation in the overthrow' of a social control exercised by a 
landed aristocracy But it should be pointed out that the demo¬ 
cratic governments imposed a steeply graded income tax, excess 
profit tax, death duties and estate duties all of which depressed 
the economic position of the wealthy Mr. Olark has calculated 
that the £685 millions paid by the rich in England in 1985 in 
direct and indirect taxes provided £331 millions which was the 
entire cost of general administration. £‘263 millions of services 
beneficial to the rich a,nd £91 millions yvorth of services beneficial 
to the poor only. There can be no doubt about the fact that 
the provision of social services in the shape of Old Age Pensions, 
Unemployment and Health Insurance benefits, free education 
etc., has improved the condition of the poor. 

In an oligarchy the rulers are drawn chiefly from a particular 
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class. But a democratic government enhbts the services 
of the people belohging to different classes in society, 
citing 01 Owing to the enlistment of variety of personal energies, 
general prosperity follows. 

As every one has a share in the government of the country, 
and as the interest of all is promoted by the government, the 
feeling of patriotism pervades all sections of tho popil- 
Patciotiam j a ^.j 0Q Every body is prepared to sacrifice his indivi¬ 
dual good for the welfare of the community. 

Democracy is based on the doctrine of equality of political 
rights for all. “Inequality," observes De Tooqueville, “has ever 
been the breeding ground of all revolutions which have 
stability Ranged the face of the woild ” Popular Governments 
resting as they do on the consent of the governed and npon the 
principle of equality, are more immune lion) revolutionary 
disturbances than those in which the people have no right of 
participation. 


The greatest merit of democracy is that it elevates the charac¬ 
ter of the citizens. It gives each citizen a sense of responsibility 
which imparts a new meaning to his personality. 
Better i e “^hen political institutions," observes Bryce, “call 
upon him to bear a part in then working, he is taken out of the 
narrow circle of his domestic or occupational activities, admitted 
to a larger life which opens wider horizons, associated in new 
ways with his fellows, forced to think of matters which are both 
his and theirs. Self-government in local and still more in 
national affairs becomes a stimulant and an education. These 
influences may be called a bv-product ol popular government, 
incidental but preciou-. ” 


VIII. A Critical Estimate of Democracy 

In the last quarter of the nineteenth century a host of writers 
levelled attacks against democracy. Of these, Sir Henry Maine 
and Prof: Lecky are the most famous. The charges which they 
brought against democracy may be divided into five heads 

Maine has given a summary of all the charges in the following 
words :—“Democratic governments have been repeatedly over- 

'indictment ttirned b >’ mobs and armieH "i combination ; of all 
of governments they seem least likely to cope successfully 

Mcr with greatest of all irreconcilable^, the nationalists ; 

they imply a breaking up of political power into morsels and the 
giving to each person an infinitesimally small portion ; they rest 
upon universal suffrage, which is natural basis of tyrannv ; thev 
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are unfavourable to intellectual progress and the advance of 
scientific truth ; they lack stability ; and they are governments 
by the ignorant and unintelligent.” Democracy denotes short 
tenures of office, rotation m office and honorary as distinguished 
from professional service. These elements do not and can not 
add to the stability of government. But in every democratic 
country there is a professional body of administrators, namely 
the civil service officers. Democracy has proved to be stable in 
the U. S. A. and England 

Two of the most eminent writers of our generation, H. G. 
Wells and Bernard Shaw have pronounced severe indictments 
against democracy on the ground that the task of 
government requires expert knowledge and the people 
are not fitted for it They hold that modern electo- Xmolmsy 
rates are not capable of coping with the problems of 
a modern community and the governments they elect must try 
to retain power bv flattering the prejudices of fools. “Our 
solution,” observes Bernard Shaw m the Preface to his Apple 
Cart, "of the political problem is votes for Every body and Every 
Authority Elected by Vote, an expedient originally devised to 
prevent rulers from tyrannizing by the very effectual method of 
preventing them from doing anything.. As the very existence 
of civilization now depends on the swift and unhampered public 
execution of enterprises that supersede private enterprise and are 
not merely profitable but vitally necessary fo the whole commu¬ 
nity, this purely mhibitive check on tyranm has become a 
stranglehold on genuine democracy ” The experts, however, can 
be employed and consulted under the vigilent supervision of the 
electorate. 

A third charge which has been preferred against democracy is 
that though it is in name a responsible government, yet it breeds 
irresponsibility in those who particijiate tn the govern- ^ 
ment Burke remarked that, if a blunder or wrong be 
committed, the share of each individual in the responsibility or 
infamy is infinitesimal. Democracy implies team-work, and when 
anything goes wrong the whole team is blamed and censured. 
The people has, under the mo fern group or party system, the 
remedy of calling another team to conduct the administration. 
But in monarchy or oligarchy, though the people might definitely 
know who are to blame, they have got no remedy in their hands 
excepting revolution. 

The critios of democracy further point out that democracy does 
not really promote the cause of individual liberty. According to 
these writers democracy means the rule of ignorance 
and the ignorant people can not take care of liberty. JStJS™ 
“To place the chief power," says Lecky, “in the most 
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ignorant classes is to place it in the hands of those who naturally 
care least for political liberty and -who are most likely to follow 
with an absolute devotion some strong leader." During the last 
days of the Roman Republic and the period of the French Revo¬ 
lutions such a tendency of entrusting supreme power was notice¬ 
able in the Roman and the French peoples respectively. But it 
is absurd to suggest that under absolutism or dictatorship or the 
rule of oligarchy liberty of the individual is more secure. 

Some writers argue that as political equality tends to depress 
individuality and originality, democracy is not favourable to the 
development of higher forms of intellectual life. But Bryce 
vigorously contends against this view. He writes,— 
incc or “America has now been a democracy for a second and 
monotony i on g er period, yet she shows to-day a more vigorous 
and various intellectual life than was that of sixty years ago. The 
tyranny of the majority which disheartened Toequeville in 1830 
is not now visible, except at times of unusual strain, when 
national safety is supposed to be endangered In France, where 
democracy is only half a century old, social equality is older, and 
though both have alienated manv men of fastidious taste, there 
are no signs of dreary monotony or an oppressive intolerance in 
the realm of thought.” 

Efficiency in government is necessary no doubt; but the happi¬ 
ness of the people must not be sacrificed at the altar of efficiency. 

“It is better,” observes Joad, “that imperfect men 
D«macncy should live under imperfect laws which are fitted to 
them which reflect their desires and suit their needs, 
than that they should seek to discipline themselves to the require¬ 
ments of legislative perfection. ..And just as the foot which 
confesses to corns, owns carbuncles, and burgeons into callosities 
can not without unhappiness to its owner be thrust into a per¬ 
fectly shaped shoe, so a faulty angular people can not without un¬ 
happiness be thrust into the strait-jacket of perfectly conceived 
laws.”. It should be remembered that the diner, and not the cook 
is the judge of a meal Democracy means responsible power ; the 
alternative to democracy is irresponsible power, and irresponsible 
power corrupts even the saintly man In conclusion we may state 
that the ideal of government of the people, by the people, for the 
people may be a myth, but it is a myth w’hich has as much 
chance of being realized as the ideal of government for the people 
by the all-wise, unselfish dictators 

IX. Essential conditions of success of Democracy 

The first requisite of the succsss of democracy is undoubtedly 
Education ®<iucation and a high degree of political consciousness. 

If the people do not feel interested in the affairs of the 
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state, nor understand the various problems confronting the society 
from time to time, democracy becomes a misnomer and useless. 
Democratic government is charged with inconsistency, improvisa¬ 
tion, lack of resolution and corruption in the administration of 
affairs. All these defect are due to the absence in the community 
of that alert and instructed interest in public affairs which the 
success of democratic government presupposes. 

The alertness of the people is the essential condition without 
which the true ideal of democracy can never be realized. 

Bryce says, in his “Hindrances to good Citizenship, - ’ v “ fUnc ' 
that indolence and indifference on the part of the citizens are the 
two enemies of democracy. It has been justly said that perpetual 
vigilance is the price of liberty. In fact, if the people like to have 
the fullest realization of their rights, thev must be alert and active 
enough to make real their privileges. In the event of their indi¬ 
fference, power passes into the hands of those who are more 
enterprising and alert. 

A large measure of civic responsil>ilit\ on the part of the people, 
is also necessary for the success of democracv, for educa- 
non breeds responsibility and withont political education pon.ibfifty 
no democracy can endure 


Generally, as unwritten constitutions become more liable to 
change than written constitutions, it is necessary that 
lor the stability of democratic constitution it should he 
made written, so that the passing exuberance of the co "* t > turi " n 
demos may not render the constitutions a mere toy in their 
hands. 


The success and stability of a democracy can be assured if its 
geographical frontiers coincide with the frontiers of a nation. 
The basis of democracy may be firmly laid only on the Rj(h ,, ol 
foundation of popular satisfaction. B f.hprpfnrp minorim* 
necessary to see that no minority m 
very much discontented. 


It is, therefore, 
the state should remain 


Last, though not the least of all requisites, is the existence of a 
democratic tradition, based on a democratic organisation or society. 
In the sixties and seventies of the last century Italy, 

Germany, Russia and Japan adopted some form of [Jjjggj** 
democratic government in imitation of England, U.S.A. 
and Franoe, But as these four countries had been governed 
according to autocratic principles for centuries, democracies failed 
to secure a strong foothold there. It took -a long time to build 
up a tradition of democratic government m France. As most 
of the essential requisites of success for democracy are lacking in 
the case of India, it is difficult to say whether it will prove a 
success here. 
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X. Reaction against ‘Democracy 

At, the beginning of the twentieth century everyone believed in 
democracy. During the last Great War the allies declared that 
they were fighting for making the world safe for 
democracy. But it is curious to note that immediately 
n ctio ° r i j tt ‘ a * ter tlie a "' es had successfully fought the war, nearly 
three-quarters of the people of Europe found democratic 
government destroyed or in danger of destruction in their own 
countries. Not only were the Fascists arraigning against demo¬ 
cracy, but there was considerable feeling against it even in the 
professedly democratic countries. Many people complained that 
parliamentary government was not working, that Parliament had 
become a mere “talking-shop”, and power had fallen into the 
hands of bureaucracy. In many European countries, which estab¬ 
lished parliamentary government more or less on the English 
model, the system never worked smoothly and even before the 
rise of dictatorship there was considerable dissatisfaction with the 
way it worked. 

Parliamentary democracy proved inadequate to deal with the 
emergency which followed the Great War and again the severe 
depression of 192J-35. There arose in nearly every 
drao'wy country a form of dictatorship more or less severe 
mrffcritii. according to the suddenness and intensity of the crisis. 

In Italy and Spain democracy waB replaced by dictator¬ 
ship in 1928 under Mussolini and Primo de Rivera respectively. 
As the economic depression grew severe Germany and Austria 
adopted a form of dictatorship in place of democracy. In Poland 
all but the faintest shadow of parliamentary rule was lost in 
October, 1929 when Pilsudski sent a body of soldiers into the 
lobby of the Chamber to remind the delegates of their limitations. 
In Yugoslavia King Alexander dismissed Parliament and sus¬ 
pended the constitution ; he ruled the country as a dictator 
largely in Serbian interests and to the great discontent of Croats 
and Slovenes, until October 1934, when he was murdered 
at Marseilles. In Rumania King Carol made a similar attempt at 
royal dictatorship in 1931. Besides these countries, Hungary, 
Bulgaria, and Turkey were uuder dictatorship or semi-dictator¬ 
ships. In Greece General John Metaxas established himself in 
power by a coup d’etat on August 4, 1936 and proceeded to regi¬ 
ment the life of the country after the example of.the Fascist 
states. In France and Great Britain democratic government 
stool the strain but only at the price of setting up National or 
Coalition Governments which meant the virtual elimination of 
parliamentary opposition. 

Let n« now try to find out the o auses of these reactions. The 
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French. Revolution of 1789 extended popular control to the sphere 
of politics, but it found no way of giving expression to 
the general will of a community A false distinction SJJJJob* 
between politics and economics led to the segregation of 
industry and commerce, banking and mechanism of money from 
the effective control of the state. Liberal democracy was a hand* 
maiden to private capitalism The world economic crisis dealt 
private capitalism a staggering blow, and the government had to 
assume control over the economic life as a whole 

Representative government, as it has developed under the laissez 
faire policy in most countries, is incompatible with a state which 
accepts responsibility for the economy as a whole In 
time ol national crisis the weakness of the democratic economy 
system if disclosed When it becomes leally important fnt£mo- 
to bring the national economy into balance, to act cr,cr 
simply and derisively in the general interest, it transpires that 
the legislature and executive are trapped in a maze of entrenched 
privileges Nobody is found to have the power to govern and in 
such a condition a short ol planned economy, either through 
Fascism or Communibm, is adopted There are persons, even in 
piofessedly democratic countries, who consider that the mainte¬ 
nance of an economic system which depends foi its continuance 
upon the motive of private profit, is even more vital than the 
preseivation ol liberty Such persons apprehend that a true 
demociac\ would abandon such an economic system in favour of 
one based upon the principle of production for use rather than 
profit and bo thev arc prepared to sacnfice liberty and democracy 
to the continuance of capitalism It must be repeated again , 
that the deuiociatic system has been able to maintain itself intact 
only m those countries where the crisis, economic or political has 
been less sevete 

The leaction against Demociat \ was iocuased m the Fascist 
theory, which originated in ftah and Germany Mussolini^ 
stated plainly that Fascism has combated Pacifism, 

Marxian Socialism and Liberal Demociacy “Fascism 
denies”, writes Mussolini in his Essay on Fascism, "““*** 
contributed to the Encyclopaedia Italiana, “that the majority, b\ 
the Himple fact that tt is a majority, can direct human society , 
it denies that numbers alone can govern by means of a periodical 
consultation, and it affirms the immutable, beneficial and fruitful 
inequality Uf mankind ” Thus the two cardinal features of 
democracy, namely, equality and majority rale are denied in 
Fascism 

Hitler, in the third chapter of his Mem Karupt, makes a .severe 
attack on the fundamental tenets of democracy We make 
below a lengthy quotation from this work m order to show hpw 
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deep-seated is the hatred of the Nazis against democracy : 

“The parliament passes some act or decree which may 
tht^Sam i- have the most devastating consequences, yet nobody 
8*Soer»cr bears the responsibility for it. Nobody can be called 
to account. For surely one cannot say that a 
cabinet discharges its responsibility when it retires after having 
brought about a catastrophe. Or can we say that the respon¬ 
sibility is fully discharged when a new coalition is formed or 
parliament dissolved Can the principle of responsibility mean 
anything else than the responsibility of a definite person ? Is it 
at all possible actually to call to account the leaders of a parlia¬ 
mentary government for any kind of action which originated in 
the wishes of the whole multitude of deputies and was carried 
out under their orders or sanction 0 Instead of developing 
constructive ideas and plans, does the business of a statesman 
consist in the art of making a whole pack of blockheads under¬ 
stand his projects ° Is it his business to entreat and coax 
them so that they will grant him their generous consent ? Is it 
an indispensable quality m a statesman that he should possess a 
gift of persuasion commensurate with the statesman’s ability to 
conceive great political measures and carry them through into 
practice 0 Does it really prove that a statesman is incompetent 
if he should fail to win over a majority of votes to support his 
policy in an assembly which has been called together as the 
chance result of au electoral system that is not always honestly 
administered ? Has there ever been a case where such an 
assembly has worthily appraised a great political concept before 
that concept was put into practice and its greatness openly 
. demonstrated through its success ? In this world is not the 
creative act of the genius always a protest against the inertia of 
the mass ? , What shall the statesman do if he does not succeed 
in coaxing the parliamentary multitude to give its consent to his 
policy? Shall he purchase that consent for some sort, of con¬ 
sideration ? Or, when confronted with the obstinate stupidity 
of his fellow citizens, should he then refrain from pushing forward 
the measures which he deems to be of vital necessity to the life 
of the nation ? Should he retire or remain in power ? In such 
circumstances does not a man of character find himself face to 
face with an insoluble contradiction between his own political 
insight on the one hand and, on the other, his moral integrity or, 

. better still, his sense of honesty? Where can we draw the line 
between public duty and personal honour? Must not every 
genuine leader renounce the idea of degrading himself to the 
level of a political jobber ? And, on the other hand, does not 
every jobber feel the itch to ‘play politics’, seeing that the final 
responsibility will never rest with him personally but with an 
ftnonymoua mask which can never be called to account for their 
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deeds ? Must not our parliamentary principle of goveirmnent by 
numerical majority necessarily lead to the destruction'of the 
principle of leadership ? Does anybody honestly believe that 
human progress originates in the composite brain of the majority 
and not in the brain of the individual personality ? Or, it may 
be presumed that for the future human civilization will be able 
to dispense with this as a condition of its existence ? But may 
it not be that, to-day, more than ever before, the creative brain 
of the individual is indispensable? The parliamentary principle 
of vesting legislative power in the decision of the majority rejects 
the authority of the individual and puts a numerical quota of 
anonymous heads in its place. In doing so it contradicts the 
aristocratic principle, which is a fundamental law of nature; but 
of course, we must remember that in this decadent era of ours 
the aristocratic principle need not be thought of as incorporated 
in the upper ten thousand.” 

This line of thinking is based on the supposition that the 
majority of people are fools, that their elected representatives are 
lwth idiots and knaves and that wisdom, statesmanship, and 
disinterested self-sacrifice is the monopoly of one or at most, of 
a few persons only If the one or the few could really have 
been unerring in their judgment and absolutely impartial in all 
their dealings with the different classes of the population, people 
might have entrusted their destiny to these for ever. But 
unrestricted power corrupts even the best men. Democracy 
might not be the ideal form of government, but in comparison to 
the other forms it seems to be the only form which guarantees 
some sort of justice. 



CHAPTER X 

THE FEDERAL GOVERNMENT 

l. Nature of the Federal Government 


“A federal constitution attempts to reconcile the apparently 
irreconcilable claims of national sovereignty and state sovereignty. ” 
Geographical situation, political and commercial in- 
terestsor a sense of nationality might make it desirable 
—'to form a union of a number of existing slates. But 
iwtapaui- these states might be unwilling to sacrifice their indi¬ 
vidual life and political susceptibilities In such a oabC 
where there is a general desire among a number of states to form 
a larger union, and at the same time to retain their political 
separateness, the only solution is to form a federation. The 
existing states form a new state by the union, and surrender 
their sovereignty to it But each of them retains its own govern¬ 
ment with constitutional rights over certain affairs. The federal 
state becomes a whole, made up of parts, with a clem and precise 
as well as balanced and stable constitutional division of govern¬ 
mental functions between the government of the whole and the 
government of the parts. The parts need not be approximately 
equal in area, population or political power At the tune of th<. 
formation of the American federation the states of New Jersey, 
Delaware and Connecticut were very much inferior to the states 
like New York and Philadelphia. The cantons of Bern and 
Zurich are much more important than the forest cantons oi 
Switzerland. But this inequality does not prevent the component 
parts in a federation from acquiring a status of political equatity 
All the members of the federation are of equal importance in the 
federation. The historian Freeman said, “the name federal 


Federation government may be applied to any union of component 
kfrf-Y members where the degree of union between the raem- 
Intaee * 5el ' 8 sur P asseB that of mere alhance, however intimate, 
and where the degree of independence possessed by 
each member surpasses anything which can fairly come under 
the head of mere municipal freedom.” “A federal Commonwealth ' 
continued Mr. Freeman, “in its perfect form is one which forms 
a single state in its relation to other nations, but which consists 
of many states with regard to its internal government ” “It 
repreatmts/’ as Garner has pnt it, “a combination of both/umtarv 
and federal principle.” 7 


A federation requires a balanced and stable constitutional 
division of governmental functions between the government of 
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the whole and the government of the parts. Such a, .qlear-cnt 
division can be achieved only by a written constitutk|ft.< In the 
absence of a written arrangement the danger of friction^ a , t „__ 
and conflict between the governments of the parts an® *»*£■*£*■ 
the government of the whole becomes obviou% 

It becomes also difficult to maintain the balance of power which 
is characteristic of a federal state. The constitution is the very 
basis of the federal state and expresses the supreme will of the 
parties forming it. As snch it must be a written one. 

John Htuart Mill clearly brings out the essential nature of 
federal government in the following words .—“Under the more 
perfect mode of federation, where every citizen of each particular 
state owes obedience to two governments—that of his own state, 
and that of the federation—it is evidently necessary not only that 
the constitutional limits of the authority of each should be 
precisely and clearly defined, but that the power to decide 
between them in any case of dispute should not reside u 

in either of the governments or in any functionary impartial 
subject to it, but in an umpire independent of both. 

There must be a supreme court of justice and a system of 
subordinate courts in every state of the union, before whom such 
questions shall be carried, and whose judgment on them, in the 
last stage of appeal shall be final. Every state of the union, and 
the federal government, itself, as well as every functionary of 
each must be liable to be sued in those courts for exceeding their 
powers or for non-performance of their federal duties, and must 

in general be obliged to employ those courts as the „_ 

instrument for enforcing their federal rights.” To sum 
up the essential elements of federalism are (1) the 
supremacy of the constitution ; (2) citizenship in the state as 
well as in the federal union ; (3) the demarcation of powers 
between the component parts and the whole of the federal union ; 
and (4) the existence of a supreme court to decide disputes. 

II. Essential Conditions of Federation 

The first requisite for the formation of a federal union is that 
the states desiring federation must be situated near one another. 
If they are separated from one another by wide oceans _ | 
or high mountains, they can not undertake common 
defence, aor can they develop a sense of national unity. The 
scheme of Imperial federation within the British empire failed 
mainly because the Dominions are widely separated from one 
another. 

Geographical contiguity developes a sentiment of common 
interests. The need of defence has proved the main causa of the 
rise of federation. “Where there are adjaoeat comraunfttMfcy 
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anxious to preserve a real independence, but afraid of proving too 
weak in isd^ation to hold their own with powerful states in their 
neighbourhood, a federal union is an obvious recourse." 
This is the reason why the Achaean League in Greece 
was formed. In 1291 the peasants of Uri, Sohwyz, 
and Unterwalden were banded together in a defensive alliance 
against the oppression of bailiffs. This alliance later on deve¬ 
loped into the Swiss federation. The thirteen English colonies 
in North America formed the United States to maintain then- 
independence against England. 

Another factor promoting federal union is the realisation of 
common economic interests. In mediaeval Europe the League of 
the ‘Hansa’ towns as well as the league of the cities ol 
the Rhine were formed to maintain their commercial 
interests. 


Cwnmoo 

economic 

interests 


A sentiment of unity arising out of community of language, 
culture and interests also gives birth to federation. This is seen 
Sentiment in the federations of colonies in Canada, Australia and 
of unity South Africa. 


\tt. Fwieurtion contrasted wittr complete Union end 
Confederation 

Federation strikes a via media between complete union and 
confederation. Unlike a confederation, a federal union is not a 
iti«more mere league of independent states, but it is a'union 
compeuhen- resulting from the merger ol a number ol political 
canfeden- communities for regulation of various matters 'common 
to all the component members. Prof. Garner observes 
that, It is a sort of composite state, not a hand of states 
connected together by international agreement.” 

A Confederation is much looser in organization than a federa¬ 
tion. A Confederation is a mere league of states, which does not 
create a single state. A federation is a union of people 
4tat«bs<* over whom the newly created federal authority exercises 
a certain amount of direct authority. In a Confedera¬ 
tion there is really no central power. The Confederated 
states simply agree to take certain measures in common The 
will of the Confederation is but the sum-total of the wills of the 
component states and is expressed, not in statutes framed by a 
legislative body, but in ordinances or resolutions framed by a 
quasi-diplomatic body like a congress or conference consisting’ of 
delegates representing the government of the several states com¬ 
posing the confederation. 

Unlike a federal union, a confederation does not possess a single 
sovereignty, but there is a plurality of sovereignties as many in ■ 
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fact as there are states composing it. The component parts of 
a federal union are not really states because they TfcmUne 
surrender their sovereignty to the federation itself. «in«ie »ov«- 
In common parlance these parts are called states, but canfeScn- 
they have got none of the characteristics of a state. tlon 

The members of a confederation can, from a legal point of 
view, withdraw from the confederacy whenever they please. If 
they had not that power, their sovereignty would have A eoaMm _ 
disappeared. But a federal union becomes legally Hon maybe 
indissolvable so far as the action of the separate state * ” 
governments, or of the central government, is concerned. The 
act by which a federal union is established is not a mere compact, 
but a constitution. 

German writers call a confederation ‘Staatenbund’ and a federal 
state ‘Bundes-Staat’ History shows that the confederation and 
federation represent but two stages in the development 
of federally. The confederations of the United States 
and of Switzerland developed into the closer union of 
federations in course of time. The Achaean League, 
the German Confederation (lSlo-70) and the Southern Confede¬ 
racy (1H61-64) are the other examples ol the confederation. 


IV. History of Federalism 

A loose kind of federation prevailed in ancient India among the 
Sakya and the Lichchavi tribes. Similarly-, there was a federation 
of the silb-tnbes or cantons in the tribal constitutions FlJer , ti 
of Greece and Germany in early tunes Such a «>«ncien« 
federation also existed among the Achaeans, Aetolians, * 
Phocians, Acarnanians, Epirots and Boeotians. These were all 
backward tribes in Greece. It was only after the death of 
Alexander that the growing insecurity in the city-states of Greece 
compelled many of them to join in federations. 

Freeman gives the following interesting account of the Achaean 
League. “There was an Achaean nation, with a national assembly 
in which each bf the federated states had one vote ; ^ 
there was a national executive, and also national 
tribunal to which, as to the assembly, every Achaean “* 
citizen owed a direct allegiance. No single city could of its 
own authority make peace or war or treaties with foreign powers ; 
and it -vVblild seem that, by the general law of the League, 
no single city could receive or send ambassadors without the 
permission of the central government,—though there are several 
instances of the violation of this rule in the later times of the 
league, when unwilling cities had been annexed to it by foroe. 
On the other hand, each city determined with perfect indepeq- 

21 
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deuce its political constitution and laws, without any interference 
from the central government. It seems, however, to have been an 
established principle of the federation that citizens of any one 
city were admitted to the private rights of citizenship, 
for Luna those of intermarriage and the possession of landed 
property, lh the other cities of the league.” This last 
point is specially to be emphasised in view of the fact that 
though India is going to have a federation, yet the people of one 
province have not got all the private rights of citizenship in 
another province/ 

The most important of the federations in modern Europe is 
the Swiss federation “In respect of continuity of development,” 
observes Sidgwick, “the Swiss federation is to the 
faUriTioa federal type almost what England is to the unitan 

type ” It originated with the alliance of the peasant 

cantons of Un, Schwyz and Unterwalden in 1291 a d In 1358 
it became a league of eight states It then got rid of the over¬ 
lordship of the Hapsburgs and became fully independent at the 
end of the fifteenth century In 1848 it adopted a new federal 
constitution on the model of the constitution of the United 
States of America 

In the middle ages theie was anothei fedeiation, namels the 
^ great Hanseatic Leigue of North German cities In 

Hmnatit modem times the greatest of the federal states is the 

L’' ,ur United States of America, founded in 1778 a i> 

V. Principles and methods of distribution of powers 
in a Federal Government 

There are three ways in which federal states may vary from 
one another. First, as to the mannei in which the 
5 1 f*5eMi e * powers are distributed between the federal union and 
men™ the federating states , secondly, as to the jurisdiction 
of the federal court ; and thirdly, as to the means of 
amending the constitution 

The powers may be distributed m two ways between the 
federal union and the federating states. The constitution may 
Location of el ^ er define the powers of the federal union and leave 
reaidoary the remainder to the component units, or it may restrict 
power the powers of these units by specifically stating them 
and leave the remaining powers to the federal union If it is 
desired to strengthen the federating units the former method is 
followed ; if, on the other hand, centralisation is aimed at, the 
latter method is adhered to In the case of the U.8.A. and 
Australia, the remaining powers or the ‘reserve of powers’ as 
they are called are left to the states; while in the case- of the 
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Dominion of Canada, the central government has got the “reserve 
of powers”. The component parts of the union in Canada are so 
weak in power that they are called provinces, and not states. The 
federal state whose constitution defines the powers of the federal 
authority is less centralised, while that whose constitution defines 
the powers of the federating units is less federal 

Whatever might be the scheme of distribution of powers, the 
central or federal authority must possess three groups of powers, 
which are essential to unity and uniformity The first 
of these groups refer to the military defence and foreign * nd 

affairs One of the prune motives for the formation of 
a federation being military strength, it is absolutely 
necessary that the federal government should control 
the army, the navy and the air forces of the state It should also 
conduct the foreign policy, receive and send ambassadors, and 
possess the power to declare war and conclude treaties To per¬ 
form these functions the federal government requires money. So 
it should have the right of taxing the citizens of the federation. 
The second group refers to powers which are only effective when 
uniformity is maintained. Such are the powers of controlling 
coinage, regulating patents and copyrights and conducting the 
postal service The third group consists of those powers which 
ire largely contributory to national progress, and can not be left 
in the hands of different states or provinces Powers of this nature 
are the control of extensive transportation facilities like railroads, 
canals, telegraphs, etc , regulation of hanking system, and the 
establishment of a general tariff Theie is no unanimity regarding 
the distribution of other powers amongst the different t\pes of 
federal union 

The second way in which federal states may vary from one 
anothei is the limit to the jurisdiction of the Supreme Court. 
In the U S A the Supreme Court is virtually the p f 
guardian of the constitution and has got the supreme Supreme 
power to decide all cases of conflict, between the Coart 
federal authority and the state authorities. The Australian 
Supreme Coiftt has similar powers, but the Commonwealth 
Parliament has got the right to alter certain clauses of the 
constitution without any reference to the Court. The Supreme 
Federal Court in the German Republic has the authority to settle 
disputes between states and federation or between the states 
themselves, only in certain cases. In Switzerland, however, 
the Federal Court has the least power. It is the Federal 
Assembly, and not the Federal Court which is the final arbiter 
m all conflicts between states and federal authority The Swiss 
Supreme Court can not question the constitutionality of acts 
passed by the Federal Assembly. 
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All federal states require, in some form or other the agreement 
of either a majority or all of the federating units in amending 
the constitution. In Switzerland and Australia Referendum 
decides whether an amendment is necessary or not. In the 
United States, constitutional amendments may be proposed 
(i) if two-thirds of members of each house of Con- 
“SS'of gross agree to certain amendments, (ii) or if legis- 
Fedtcii n * latures of two-thirds of the states petition and if 
Conjtttu- the Congress in a Convention agree to consider 
amendments. When amendments are thus proposed, 
they are to be agreed to by three-fourths of the states. Thus, 
the component parts of the U.S.A. have got the greatest amount 
of controlling power in any change of the constitution. 


VI. The Ignited States of America 

In the United States of America the following powers have 
been given by the Constitution to the Federal Government. 
“The Congress shall have Power to lav and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the Com¬ 
mon Defence and General welfare of the United States ; but all 
Duties, Imposts and Excises shall be uniform throughout the 
United States ; to borrow money od the credit of the United 
States, to regulate commerce with foreign Nations, and among the 
several states, and with the Indian Tribes; to establish a uniform 
rule of Naturalisation and uniform Laws on the subject of Bank¬ 
ruptcies throughout the United States ; to coin Money, regulate 
the value thereof and of foreign coin, and fix the Standard of 
Power* of Weights and Measures to provide for the punishment 
« 1 m Federal of counterfeiting the securities and current coin of the 
Government states ; to establish Post Offices and Post 

US ' A ' Roads ; to promote the progress of Science and useful 
Arts by securing for limited times to Authors and Inventors, the 
exclusive Right to their respective writings and discoveries ; to 
constitute Tribunals inferior to the Supreme Court, to define and 
punish piracies and felonies committed on the High seas and 
offences against the Law of Nations, to declare war, grant Letters 
of Marque and Reprisal and to make Rules concerning captures 
on land and water ; to raise and support Armies, but no appropria¬ 
tion of Money to that use shall be for a longer term than two 
years ; to provide and maintain a Navy ; to make Rules for the 
government and Regulations of the land and naval Forces ; to 
provide for calling forth the Militia ; to execute the Laws of the 
union, suppress insurrection and repel invasions ; to provide for 
organizing, arming and disciplining the Militia, and for governing 
such part of them as may be employed in the service of the 
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United States, reserving to the states respectively the appoint¬ 
ment of officers, and the authority of training the Militia accord¬ 
ing to the discipline prescribed by congress , to exercise exclusive 
Legislation in all cases whatsoever, over such district (not exceed¬ 
ing ten miles square as may, by cession of particular states, and 
the acceptance of congress, become the seat of the government of 
the United States) and to exercise like authority over al! places 
pmchased by the consent of the legislature of the state in which 
the same shall be, tor the erection of forts, magazines, arsenals, 
dockyaids, and other needful buildings , and to make all laws 
which shall be necessary and proper for carrying into execution 
the foregoing powers, and all other powers, vested In the consti¬ 
tution in the government of the United States, or in any depart¬ 
ment or officer thereof ” 

The constitution also adds a list of powers loi bidden to the 
federal government and a list of powers forbidden to 
the states But the 10th Amendment clearh states 3{^he" 
that “The poweis not delegated to the United States b\ 
the t (institution, not piohibited )>v it to the states, are 
leserved to the '•tates respectively or to the people ' 

So the component paits of the federal union in the United States 
have got a l&ige numbei of powers 


VII. The Swiss Confederation 

Uikt the states in the United States the cantons in the Swiss 
kdeiation hold the reserve of poweis Article d of the TheSwll , 
Swiss Constitution lays down that “the cantons are c*nton»»i*o 
sovereign ifi so far as then sovereignty is not limited r«idu*r? 
by the Fedeial constitution, and, this being the case, BOW * r * 
exercise all rights not delegated to the federal power ” But the 
cantonal constitutions are mude dependent upon a guarantee of 
the federal power in Switzerland. “In proportion as the cantotial 
constitutions depend upon the federal authority rather than upon 
the constitution itself, interpreted by a supreme court of judges 
as in the United States of America, the state as a 
whole is less federahsed ” The second point of difference of’dldm^e 
between the American and the Swiss federations is usjTmS* 
that in the latter referendum is in vogue Thirdly, 
each canton can choose its representatives to the uppei 
house of the confederation, called the Council of States, while all 
the states in America must follow one uniform method for the 
popular election of senators Fourthly, unlike the Supreme 
Court, the Swiss Judiciary has no power of interpreting the 
constitution. 
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VIII. Contrast between the Federation in Canada 
and in Australia 

Dr. Strong has admirably summed up the points of difference 
between the Dominion of Canada and the Commonwealth of 
Australia, so far as the principle of distribution of powers is 
concerned, in the following words : “(1) The Australian cons¬ 

titution defines the powers of the Federal Authority and leaves 
the reserve of powers to the states, while the Canadian consti- 
Pointaof tution states the powers of the provinces and leaves the 
w!raai C !rhe res ^ 1° the federal power ; (2) Australia leaves the state 
Canadian governors to be appointed apart from federal mterfer- 
Auitrshan ence, whereas Canada gives the appointment of them 
Federations Ministry of the Dominion , (3) in Australia 

the Commonwealth government has no right to interfere with 
state legislation, while in Canada the Dominion government has a 
veto on provincial states ; (4) Australia has a Supreme Court 
which may interpret the constitution, whereas the supreme court 
in Canada has such power only in a very slight degree ; (5) the 
Australian senate is elected in equal numbers from the states, 
while members of the Canadian senate are nominated for life by 
the Dominion government. In general, then, the Commonwealth 
of Australia is far more federal than the Dominion of Canada, 
or, to put it the other way, Canada approaches much nearer to 
the type of state called Unitary than does Australia ” 


IX. Strength and Weakness of Federal Government 


Federal government is remarkable tor the admirable reconcilia¬ 
tion it makes between unity and diversity It combines the 
chief merit a dvantage s of national unity with those of local auio- 
ofFederal nomy and thejright of selTgovernment. “It furnishes 

ov the means of maintaining an equilibrium between the 

centrifugal and centripetal forces m a State of widely different 
tendencies.” It is the on ly polit ical system which makes it 
possible to hav e uniformity of_legislation, policy and administra- 
t ion th roughout the country where unifo rmi ty is desirable and at 
the same Time makes possible diversity where diversity fb desir- 
t fble. Under this system such experiments in government and 
legislation may be tried out as would not b e possible in a State 
havi ng a Unitary system. 


It is particularly adapted to the states of vast area and 
hi. diversity of condition and ab well as to small states 
whose populations are separated by geographical, racial 
13—— -'or other barriers. 
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Lord Bryce has pointed out that under the federal govern¬ 
ment there is less danger from the rise of a despotic Ljbmj|i 
centralised government, usurping the rights of 
people. But the federal government suffers from - 
certain elements of weakness. 

Leacock has recently said :—“Federal government has very 
decided limitations, seriou s faults of structure, unheeded perhaps 
at the time of its inception, hut likely to break down 
under the altering; strain of a new environment. Politically and 
'on its external side it has proved itself stron g, bn t 
economically and in its internal aspect it is proving 
itself weak/’ 

In the conduct of foreign affairs, Federal government possesses 
an inherent weakness not found in Unitary government, 
as is shown by the experience of the United States of 
America in the ‘Lend and Lease Bill’ of February 1941. — 

It means division of power between co-ordinate authorities in 
legislation and administration which means weakness, whatever 
may be the other advantages which it secures. It may I( brlngB 
mean sometimes diversity of legislation in respect of dignity 
matters concerning which the general interest of a form” “if 
country requires uniformity of legislation. - dr.ir.bir 

Among other weaknesses of the federal system may be men¬ 
tioned its complexity, the danger of conflict of jurisdiction between 
the national and State authorities, the duplication of 
governmental machinery and services which it involves e,ptn - ~ 
and the consequent increased expenses for operating it. 

Critics of Federal government point out that it suffers also from 
(a) weakness arising from double system of government, (b) 
weakness arising from the fear of secession, (c) weak-_ 
ness arising from the tear, of combination of. states. j£.“‘ ion 
These fears were real indeed in the last century. 

Secession of states and combination of states threa¬ 
tened to destroy the Swiss Confederation and the United States. 
But in both tEe cases the federal princlpli'frmmphed over the 
centrifugal tendencies. 

Economically, too, the Federal government has many ad¬ 
vantages. If each state maintains its own paraphernalia of 
government, the cost of administration necessarily 
becomes * higher than what it might have been if -»* *ar SS!» 
several states unite for certain common purposes. 

“Not only is there a saving in expenses of management, " 
but there is also the saving that arises from the abolition of 
ruinous tariff wars, and the organization of free inter-state 
communication,” Moreover, f ederat ion offers r solution to the 
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problem^ of international jealousy and warfare. The greatest 
think ers of the age are 'making a serious effort to create a 
/" mentality favourabletoThe formatioiTof a UnitecTStates 

_oF Europe Sidgwick concluded his "Development 

"°f European Polity” by observing, “when we turn 
— 'our gaze from the past to the future, an extension of 

federalism seems to me the most probable of the political 
prophecies relative to the form of government ” 

X. Modern Tendencies in Federalism 

The inordern tendency in federal states is to strengthen the 
power of the central government at the expense of the component 
parts This is done by taking recourse to two principles known 
as the “Doctrine of Concurrent Jurisdiction” and the 
CoScSmn? f “Doctrine of Implied powers ’ The doctrine of Con- 
luriidict.on curren t Jurisdiction implies that both the central and 
implied the state governments are entitled to act in certain 

poWJ spheres The local or state governments are allowed to 

act where the federal government has not done so, provided that 
the acts of the former are not inconsistent with federal laws In 
this way the central government is able to expand its authority as 
national development requires, without violating the constitution. 
Such a Concurrent Jurisdiction is provided in the constitutions of 
the German Republic ,and the Australian Common-wealth. Accor¬ 
ding to the doctrine of “Implied powers the Supreme Court of 
America interprets the constitution in such a way that the central 
government gets much new authority. “The brevity of the cons¬ 
titution,” says Gettel, “making an elastic interpretation possible, 
and the political ability of the American people have enabled a 
constitution, framed at a time when local differences prevented 
large grants of federal power, to adopt itself to the growing 
spirit of national unity and to the changed conditions of modern 
life.” 


XI. Personal Union and Real Union 

A Personal Union comes into existence when the same person, 
as king or chief of the state, comes to rule over two or more 
states by virtue of the laws of succession or by treaty arrange¬ 
ment or by election and the like. Under a personal Union each 
of the associated states is entirely independent of the other, each 
has its own constitution and laws, its own distinct 
the political organization and its own citizenship and local 
^»l k ind institutions Only one person, the sovereign, possesses 
two distinct legal personalities and may enjoy widely 
different powers and attributes in the different states composing 
the union. As examples of Personal Union, mav be mentioned, 
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the union between Spain and the old German Empire under 
Charles V, 1520—1556, union between Scotland and England, 
1603—1707, between Great Britain and Hanover from 1714 to 
1837. 

Real Union occurs, says Hall, when states are indissolubly 
combined under the same monarch, their identity being merged 
in that of a common state for external purposes, though each 
may retain distinct internal laws and institutions. A 
Real Union differs from a Personal Union in that the u^'* 1 
associated states or component members are organically 
united by constitutional bonds and have common or¬ 
gans of Government but each retaining its own independence and 
sovereignty As example of a Real Union, the case of Austria 
and Hungaiy, 1867-1919, may be mentioned The union between 
the kingdoms of Norway and Sweden horn 1815 to 1905 is also 
q,n example 

Xli. Imperial Federation 

The idea of fedeialism led from tune to time many political 
thinkers in Great Britain to consider the possibility of an Jmpe- 
nal Fedeiation in the British Empire on the lines of 
the old German Imperial Federation It has been felt 
that if the colonies, dependencies and dominions cons¬ 
tituting the Empire could be brought into the frame-work of a 
lederal constitution, the interests of the whole Empire through 
political and economic co-operation might be furthered. At pre¬ 
sent the King-in-parhament is the sovereign head of the Empire, 
and the different colonies and dependencies, barring the 
Dominions, are governed through agencies appointed by this 
Sovereign The Dominions enjoy autoftomy, but none of them 
is represented m the Legislature of the Empire, namely the 
British Parliament. Lest this non-representation of 
the different parts of the Empire m the British l’arlia- ^h[ r ° f 
ment create much dissatisfaction and ultimately lead Fed * r * ,,on 
to the disruption of the Empire with the glowing political 
consciousness of the Empire units, it has been suggested that the 
evolution of an Imperial Federation may remove that danger In 
such a system, the different parts of the Empire will have a large 
measure of local autonomy in the administration of internal 
affairs, while the central government will eontiol and administer 
the general interests of the Empne 

Argument* for Imperial Federation 

Thus there are certain considerations and also certain cir¬ 
cumstances which are favourable to the idea of an Imperial 
Federation. Firstly, a federation m likely to ensine the integ- 
” :i y and stability of the Empire. Secondly, in a world where 
22 
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conflicting political forces are at work, the political unity in 
Solidarity ^ British Empire will be a safeguard against foreign 
of the y invasion, for it will be easier for the Imperial Federa- 
wufbe tion to organize a common defence. Thirdly, the mte- 
aeanred re sts of the different parts of the Empire_ have been 
closely identified with the British Government. The Imperial 
conferences which meet from time to time have not only conduced 
to the Imperial solidarity politically, but has also promoted 
economic relations between the United Kingdom and the rest of 
the Empire. The Imperial Conference which was held at Ottawa 
in 1932 gave rise to a series of bilateral trade agreements between 
the United Kingdom on the one hand and the Dominions and 
Tndia individually on the other. 

All these show that the idea of closer political and economic 
co-operation within the Empire is sought after by all parts ol 
the Empire 

But at the same tune there are very many difficulties m 


the way of an Imperial Federation. The materialization 
of a scheme of Imperial" Federation is almost impossible, 
for there is no geographical contiguity between the different 
parts of the Empire which is far flung o\er the world 
Jnfkr Sff and the different colonies are of unequal size, populated 
b\ different races of diversified religions, languages 
and cultures—all of which show that a true 


federal spirit among the members of the Empire is lacking. 
A serious argument against federation is that the different 
colonies and dependencies are at unequal stages of development 
both economically and constitutionally. If the form of govern¬ 
ment in each unit is not approximately uniform, then unity of 
action will not be possible for the representatives of the units. 


The most formidable difficulty is presented by the scheme of 
representation m the Imperial Legislature. The British 
lt of Parliament as it is constituted now will have to be so 
represent*- reorganized as to accommodate the representatives of 
rtor ‘ the Empire units. It i.s extremely unlikely that the 

conservative Englishmen will agree to accept such a change. 
The mode of representation of the colonies and dependencies, in 
view of their different sizes and constitutional advance, will be 
a knotty problem to solve. Besides, an inordinately large size 
of parliament will make it unmanageable and in consequence its 
efficiency will suffer. 

England will never be ready to forego her present pre- 
eminent position and to sacrifice the existing 
EafjudnoT parliament for a subordinate legislature. Thp 
obmiwui autonomous Dominions also will not agree to curtail 
**** eto * their liberty in shaping their own administrative 
policies in order to join an Imperial Federation of dubious utility. 
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On the whole, an Imperial Federation is impracticable. 
England will not agree nor the self-governing Dominions will 
agree to it The long distances intervening between 
the different parts of the Empire and the diversified pr.£ti™«bit 
nationalities, raceh, religions, cultures and languages 
will lender the scheme practically unworkable Just like a world 
state, ail Imperial Federation is unattainable under the existing 
world conditions 



CHAPTER XI 

THE LEAGUE OF NATIONS 

I. Origin of the League 

The League of Nations formally came into existence on 
January 10. 1920, through the coming into force at that date 
of the Treaty of Versailles. The aims of the League 
° f ' ht are : (i) to preserve peace and to seek a settlement of 

international disputes, and (ii) to organise in the most 
varied spheres the co-operation ot peoples with a view to the 
material and moral welfare of humanity. The members of the 
League have pledged themselves not to go to war before 
submitting their disputes with each other or States not members 
of the League to arbitration or enquiry and a delay of Irom 
three to nine months. Any State violating this pledge is 
automatically in a state of outlawry with the other States, 
which are bound to sever all economic and political relations with 
the defaulting member 

The ideal ol a League <>1 Nations was not of course a new one. 
It has been calculated that no less than ‘222 attempts have been 
made in the past to organize world-peace Pierre du 
uthimJ' Bois i' 1 fh 0 fourteenth century wished to unite 
Christendom under the French king Sully in his 
“Grand Design” planned a redistribution of European countries 
into fifteen states curved out of various kingdoms, each of which 
would be ready to furnish a quota for collective action under the 
control of a General Council Kant in his “Perpetual Peace” 
(179.5) laid down a scheme for removing the conditions which 
lead to war. 

The next stage in the development of International peace was 
reached when the conception of inter-state organization was 
taken up by the statesmen of Europe in the nineteenth 
century. Czar Alexander I inaugurated the Holy- 
Alliance and Metternich formed the Concert of Europe. 
Both these organizations failed to achieve anything substantial. 
In 1850, the Congress of Paris laid down certain rules for 
avoiding international conflicts. Eminent men like John Bright 
John Stuart Mill, Victor Hugo, Garibaldi and Miehse! Bakunin 
formed an association, called the League of Peace in 18(57 with 
the object of maintaining “liberty, justice and'peace” and 
establishing a United States of Europe. 

In 1898, the Russian government proposed a conference to 
discuss the restriction of armaments and this was held in 1899. 
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The League 
it more 
comprehen¬ 
sive then the 
conferences 


Twenty-six states were represented in it The conference led to 
the foundation of the Permanent Court of Arbitration 
to prevent war. Nothing however could be done to conJSfiJJj, 
restrict armaments In 1907, a second conference 
was held at the Hague, where forty-four states met together. 
The Convention, which resulted, established the mediation of a 
third party as a method of ending war 

This history of international conletences shows that the 
League organization differs from those conferences 
in three fundamental aspects Fust, President Wilson’s 
ideal of the League included not only Christian or 
Kmopean nations, but also non-Chnstians and non- 
European nations, and the vanquished as well as victors and 
neutrals Such an all-embracing scheme has never been 
formulated before 

Secondh, statesmen have seldom, prior to the formation of the 
League, supported an organization for world-peace, although they 
professed as much fondness fot peace as philosophers 
like Kant did The causes that led them to do so at 
Veisailles were parti\ idealistic and partly selfish. 

Thev had suffered from the shocks of the worst of 
world wars and weie, therefore, anxious to stop the recurrence of 
such an event But at the same time they thought that wuth 
Franco, Britain, and the l’ S A all on one side, they would lie 
able to keep the vanquished nations in subjection and retain 
their conquests 

Thudlv, none of the international conferences or concerts had 
reached the point of having a permanent headquarters 
and secretariat, which give special value of the present or£21^hon 
League lU!£« 


II. Constitution of the League of Nations 

The character of the League has been fully explained by 
Sir Samuel Hoare in a speech at Geneva in September. 1935. 
He said that the League “is not a super-state, nor even 
a seperate entity existing of itself independent of or 
transcending the states which make up its membership 
The member-states have not abandoned the sovereignty that 
resides in each of them, nor does the Covenant require that they 
should, without their consent in any matter touching Tkt 
their sovereignty, accept decisions of other members 
of the League. Members of the League by the fact of ‘£ir\o«£ m 
their membership are bound by the obligations that 
they themselves have assumed in the Covenant, by nothing 
more,” The League was thus like a club, where discussions on 
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matters of international interest were held regularly. But it had 
(jo'.frawer of coercion. 

At the time of the first Assembly of the League in 1920, there 
were forty-two member-states. The Central Powers were not 
admitted for some years. Hungary was admitted in 
theLisSu^ 1922 and at the Locarno Conference in 1925 it was 
agreed that Germany should seek admission to the 
League. Russia was not allowed to become a member before 
1934. The United States of America did not join the League 
because the Congress thought that the Article X of the League 
Covenant might involve America in non-American wars in 
future. Japan announced her intention to withdraw from the 
League on March 27, 1933, after having flouted successfully her 
obligations under the Covenant in her dispute with China. 
Germany resigned from the League on October 21, 1933 with a 
view to proceed with rearmament free of all restraint. Italy 
practically ceased to be a member, when in October, 1936 the 
Sanctions were applied against her. 

The Covenant is the Charter or Constitution of the League. 
The League operates through an Assembly, a Council and u 
it permanent Secretariat, which may be compared renpec- 

t‘organ* fj ve |y t 0 th e Legislature, the Cabinet and the Civil 
Service of a state. Besides these, there is the Permanent Court 
of International Justice. The Assembly consists of representa¬ 
tives of all member-states. It generally meets once a year in 
September, and it deals with any matter within the sphere of 
action of the League. It works normally through six committees 
dealing mainly with constitutional, legal, financial, social and 
political questions. 

The council is composed of four permanent members who are 
representatives of such great Powers as are within the League, 
together with ten non-permanent members who are 
BUST" representatives of the smaller Powers and are elected 
for periods of three years. It meets normally three or 
four times a year and as often as an emergency would require. 
It deals specially with infringements of territorial integrity and 
political independence of members, with the reduction of arma¬ 
ments and with military matters in general, with the investigation 
of disputes between members, with the execution of arbitral 
awards, with recommendations regarding the military support of 
sanctions, and the exclusion of members for violation of the 
Covenant. Decisions of the council as well as of the Assembly 
must be unanimous, except in cases provided for in 'the 
Covenant. 

The Permanent Secretariat comprises (537 men and women 
pf 44 nationalities, all appointed by the Secretary-General 
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with the approval of the Council The officials ol the Secretariat 
are exclusively international officials and they can 
not seek or receive instructions from any Government 
or other authority outside the Secretariat The 
Secretary-General, Avenol, is a Frenchman The Secretariat 
consists of the offices of the Secretary-General, the Deputy 
Secretanes-General, and Under-Secretaries-General, fourteen 

sections, various administrative services, auxiliary offices in 
different countries, and a Ltbran Members of the League 
contribute to its expenses by a scale ot allocation, Contnbn . 
according to which out of the total of 1011 units non of 
the U K contubutes 105 units, France 79, India 55 "““h*” 
and China 40 units 

III. The Permanent Court ot International Justice 

The Permanent Court ot international Justice, which was 
established in accordance with Article 14 of the Covenant, 
has its seat at the Peace Palace at the Hague 
The Court consists of fifteen Judges, who aie elected co!m* ,ue 
by the Council and Assembly for nine years Sir 
Cecil Huist of the U K is the President of the Court 

The Court deals with disputes ol international nature sub¬ 
mitted to it b\ the states concerned , and it may also give 
advisor\ opinions on any question submitted to it 
by the Council In the peitormance of its judicial fh"coSrt° f 

duties, the couit applies international conventions, 
togethei with the mles of law which it deduces from inter¬ 
national custom from the general pimciples ot law recognised 
by civilised nations and, horn the judicial decisions and the 
teachings of eminent publicists 

In contentious matteis, the Couit s jurisdiction is always 
i onditional upon the consent of the parties Such jurisdiction 
>s said to be compulsory when the parties consent 
has been given once for all in a treaty oi convention b t JdJ dv, * orr 
relating eithei to all or to cettam categories of 
disputes The court’s advisory opinions, given to the Assembly 
oi Council at their request, do not possess the force of Judicial 
decisions 

IV. Arrangement for Settlement of International Disputes 

The Covenant of the League contains two kinds of provisions 
concerning the pacific settlement of disputes The first, 
Article 11, makes it the business of the League to take Meuatet t 
prompt steps to safeguard peace in the event of war, •**»*«»rd 
or threat of war or of any matters likely to disturb *’**'* 
international relations, 
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On the other hand, the provisions of the second class are 
mainly designed for the purpose of seeking or finding a solution 
Solving di*- disputes between States which are likely to lead to 
natcd quei- a rupture. The members are required to submit any 
nor.s dispute among them, which are liable to lead to 
rupture, either to arbitration, to judicial settlement or to inquiry 
by the Council. They shall not resort to war until three months 
after the award of the courts or the report of the Council shall 
have been issued. 

Article 17 allows non-members, in dispute with members, 
to accept the obligations and privileges of membership fop 
the settlement of the dispute. Disputes as to the interpre¬ 
tation of a treaty, as to any question of international law, 
as to the existence of any fact which, if established, would 
constitute a breach of any international obligation, or as to 
the extent and nature of the reparation to be made 
•ucttoni* f°r any such breach, are declared by the Covenant 
Ifo d n' Itml (Art. 13) to be among those which are generally 

suitable for submission to arbitration or judicial settle¬ 
ment. Lastly, the prevention of war is sought by the deterrent 
effect of the threat of Sanctions and expulsion from the League 
(Art. 16). 


Besides settling minor affairs, the League has settled thirteen 
political disputes during twenty-two years of its existence. Of 
a w * these the Graeco-Bulgarian dispute of 1924 and the 
mentVof the Graeco-Italian incident of 1923 were the most im- 
Le»gue portant. When Greece and Bulgaria were thinking 
of taking recourse to war over a quarrel regarding the Demir 
Kapu frontier incident, the Council of the League reminded 
both the Governments of their obligations under the Covenant 
and invited them to withdraw their troops to their respective 
frontiers within sixty hours. The two Governments conformed, 
an enquiry was made, and, on the basis of the recommendation 
resulting therefrom, the matter was settled. In 1923 occurred 
the bombardment of Corfu (Under Greece) bv Italy. The matter 
was discussed by the Council, but it was actually settled by 
the Conference of Ambassadors. Besides these two 
most important disputes, the League handled with 
skill and discretion the difficult situation that arose 
between Yugoslavia and Hungary out of the 
murder of King Alexander. 


Three great 
disputes 
were 
settled 


V. Failure of the League to prevent war and its causes 

The League has succeeded in settling political disputes 
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between second and third-rate powers But when a first 
rate power like Japan, Italy or Germany was bent mui 
on aggrandisement, the League met with colossal *• oowe*?“i', 
failure. si*te« 

In 1932 the League gave the most shocking demonstration of 
its weakness in the Manchurian affair Japan occupied Manchuria 
in September, 1931 and the League sent a Commission headed 
by Lord Lytton to report on the situation m the Far 
East The Commission reported that Japan’s occupa- Giurw’"' 
tion of Manchuria was not justified by masons of self- 
defence and recommended that the Powers should not 
recognise Manchukuo Japan meanwhile conquered Jehol 
and brought Inner Mongolia under the Manchukuan rule 
The League adopted the Lytton report m February, 1933 
and Japan’s replv was to give notice of withdrawal from 
the League 

The next colossal failure of the League was in the case of 
Italy’s annexation of Abyssinia, which was and is a member of 
the League The League invoked .uticle 16 of the 
Covenant on October 6, 1935 and the Sanctions TteA^m- 
against Italy were put into motion JPor the first 
time, a major Power was formally condemned by a unanimous 
vote of the Council and Italy was declared an outlaw state But 
the Sanctions failed On June, 193G the dispossessed Abyssinian 
einperoi appeared before the Assembly to plead the cause of his 
country and said pathetically “God and lustorv will remember 
your judgment ” 

In the case of the Spanish Civil War, the League decided 
upon enforcing a policy of non-intervention, though the proper 
business of the League is to intervene m order to secure Th ^ ^ 
and maintain peace Japan attacked China without Civil War 
declaring any war There is a major war in the East si’no-j.pa- 
now, yet the League failed to do anything regarding it War 
In October, 1938 Germany put an end to the life c>f one of its 
members, viz , Czecho-Slovakia and the League failed to take any 
active step against the aggressor By September 1938 the 
totalitarian states had definitely worsted the League The stages 
which marked the League’s decadence and final destruction were 
the German re-occupation of the Rhineland and the Italian war 
on Ethiopia m 1935, the war in Spain, the Smo-Japanese war 
m 1937, Neville Chamberlain’s experimentation in European 
Settlement outside the framework of the Covenant, Germany’s 
annexation of Austria in 1938, the dismembermemt of Czecho¬ 
slovakia and Italy’s seizure of Albania in 1939 

The League of Nations, so long as it is based on the retention 
23 
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of complete national sovereignty by its members is subject to 
five fatal limitations. (1) A league of sovereign nations can 
nevei compel universal membership nor proceed by majority 
decision (2) It has no power m itself to alter the 
hmiunona status quo, and thereby remove some of the main 
League causes of conflict One writer observed that the 

League “has become the instrument to perpetuate 
wrongs, always available to the beneficiaries of such wrongs, 
but never within the grasp of those who seek to escape ’ 
A proposal, therefoie, has been made of separating the 
Covenant from the Peace Treaties, which would remove 
from the League the onus of its questionable birth and give it 
a fresh start in life (I) The League has no power to limit 
or control economic nationalism, which is the principal cause 
of unemployment, dictatoiship and international tension 
to-day (4) It has no powei to limit armament (5) If the 
League attempts c oerciou by applying sanctions its members 
must be ready for war or actually go to war The most 
important cause of the collapse of the League was the 
deliberate design of the totalitarian states—Germany, Italy 
and Japan—to divide and weaken the peace-forces m the 
world and thus to open the dooi to domination of the woild The 
dictators scoxn the independence of states just as they scorn the 
liberty of individuals The\ do not believe in the equality of 
states They repudiate any and every form of collective secuuty 
because it would make them vulnerable 


VI. League's efforts to reduce National Armaments 

Article 8 of the Covenant defines the obligations of the 
League and of its members with regard to the reduction and 
Theism limitation of armaments It laid down amongst 
other things that the Council shall formulate plans 
armament for reduction of armaments for the consideration and 
action of the several governments, and that the 
limits of armaments thus fixed shall not be exceeded with¬ 
out the concurrence of the Council A Permanent Advisory 
Committee on disarmament was appointed m 1920 and a Pre¬ 
paratory Commission was set up in 1925 to do the preliminary 
work for a world conference for the reduction and limitation 
of Armaments The Preparatory Commission held six sessions 
and finally dissolved m December 1930 after preparing a draft 
Convention. Throughout the greater part of 1932, 1933 and 
1934 the Disarmament Conference was in session at Geneva 
under the Presidency of Mr Arthur Henderson Sixty-one 
states, seven of which were not members of the League sent 
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representatives to it In July, 1982 the Conference took a 
decision in favour ot a substantial reduction of Rec0[nmen 
world armaments. Under this decision, all attacks d«ioT“o?’ 
from the air on civilian population and all bombings S>m?n“ r ' 
from the air were to be forbidden, maximum limits Confcrence 
were to be set to heavy land artillery and the tonnage ot 
tanks. The chemical, incendiary and bactcncal warfares were to 
be proscribed Recent events in Abyssinia, Spain and China 
show, however, that these have been prescribed instead of 
being proscribed. 

The Russians proposed an all-round reduction of armaments 
by 50 per cent and the U S A by .33 \ pei cent But 
Britain objected to it. France proposed to put an 
armed force under the control of the League of p r h 0 e p „"f cil 
Nations, to be used to punish any power whom the 
League Council—by a majority vote, not necessarily by unani¬ 
mity—should proclaim an aggressor This meant in practice 
that the League force would be used to enforce the Versailles 
settlement and to maintain the ascendancy of France m Europe. 
Such a proposal could not be acceptable to the vanquished nations 

In the reduction of naval aims the League attained some 
measure of success. The Washington Conference of 1921-22 
led to an agreement between Great Butain, the U. S A and 
Japan to destroy seventy of then warships in agreed piopor- 
tion and to build no more lot ten yeais A Second 
Conference on naval disarmament met at Geneva in 
1927 to discuss a similar limitation on cruisers , 
but owing to the objection of Great Britain the proposal fell 
through In the Third Conference held in 1930 Great Britain 
accepted the principle of cruserparitv with the United States. 

The result of the Disarmament Conferences may be illus¬ 
trated by the case of Great Britain In February, 1937 Neville 
Chamberlain announced new defence expenditure of 
£400,000,000 million to be spent over the next five 
years, in addition to the i‘200,000,000 now' being 
annually spent m Britain It tripled the normal expenditure 
on defence. 


VII. The Mandates 

The-Afncan and Pacific possessions of German) and certain 
territories of the Ottoman Empire were put, by Article 22 of 
the Covenant, under the tutelage of “advanced nations ^ object 
who by reason of their resources, their experience, e< of ,ec 
or their geographical position, can best undertake 
this responsibility.” These nations should act as mandatories 
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of the League, and exercise their powers on behalf of the 
League. They should act on the principle that the well-being 
and development of the peoples under their tutelage formed a 
“sacred trust of civilisation,” and should render the Council 
an annual report on the territory committed to their charge. 

The Mandated territories are divided into three classes accor¬ 
ding to the degree of civilisation of their inhabitants, economic 
Three and geographic circumstances and so forth. Thus 
classes of Palestine and Syria were put under ‘A’ class and 
Mandates p] ace< 3 i n charge of Great Britain and France 
respectively. Both these territories have acquired independence 
recently. Class ‘B’ Mandates including Togoland and Came¬ 
roon were attributed in part to Great Britain and in part to 
France. The former German East Africa, now called Tanga¬ 
nyika Colony is under the British administration. The ‘C’ class 
Mandates have been attributed mostly to Australia, New 
Zealand and the Union of South Africa. Japan has got the 
former German North Pacific possessions. 

The problem of the Mandates has become an acute one in 
recent years. Germany is demanding back her colonies. It is 
The three one °* *he reasons why Germany is bent upon 
diiuHefied destroying the Peace Treaties. Five countries m the 
world, namely Britain, France, Belgium, Holland 
and Portugal, possess about seventy-five per cent of the total 
of the world’s key products. Germany, Italy and Japan are 
dissatisfied with their colonial position and this dissatisfaction 
is one of the most important potential cause of war. 

VIII. Non-political work of the League 

The League of Nations was created primarily for preventing 
the recurrence of war. It has failed to a large extent to achieve 
this purpose. But its non-political work is a valuable asset to 
the modern world. 

The Health Committee of the League directed its attention to 
Malaria. In 1932, the Malaria Commission summed up the 
results of its investigations in a report entitled “The 
Committee 1 Therapeutics of Malaria”. Similar efforts have been 
instituted with a view to combating tuberculosis, 
cancer, syphilis, etc. Several international conferences convened 
under the auspices of the Health Organisation have resulted in 
the adoption of international standards for certain sera, biological 
products and the principal vitamins. These are entrusted for 
safekeeping to an official laboratory. 

The League of Nations began its work for the suppression of 
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the traffic in women and children in 1921. In October, 1933 
a new convention was adopted prohibiting the inter- WM 
national traffic in women of full age to be employed, women and 
even with their consent, for immoral purposes in cl " ,dren 
another country. The Child Welfare Committee has done much 
to raise the age for marriage. It has improved the position of 
illegitimate children. The Geneva Agreement of 1925 provides 
that the retail sale, import, and distribution of prepared opium 
shall constitute a State monopoly. India government has given 
up a valuable source of revenue from Opium trade in pursuance 
of this Agreement. 

The Permanent Committee on Arts and Letters has adopted 
two methods of work—viz. that of conversations and [nte |, cctual 
that of open letters with a view to promoting intellectual co-opera- 

x- tion 

co-operation. 

The International Labour Organisation. 

The International Labour Organisation was constituted by the 
Treaties of Peace as an autonomous organisation of the League 
of Nations. It aims at the establishment of social AjInl>fthe 
justice and specifically at securing humane conditions of Labour Or- 
labour. The Organisation consists of the International , “" ,, “ t,on 
Labour Conference, which meets at least once a year, and the 
International Labour Office, controlled by a Governing Body. 
Both these bodies are composed of representatives of Govern¬ 
ments, employers and workers, all nominated by the respective- 
Governments. The decisions of the Conference take the form 
of Draft Conventions or recommendations to the different 
Governments, who may make laws to carry out the TheDllft 
convention. The Members report annually to the Conven- 
International Labour Office on the measures which 
they have taken to give effect to Conventions which they have 
ratified. The functions of the International Labour Office 
are the preparation of the agenda of the Conference, the 
collection and distribution of information on all subjects relating 
to the international adjustment of industrial life and labour, the 
publication of periodicals and reports dealing with problems of 
industry and employment and any other duties assigned to it 
by the Conferences. The founders of the International Labour 
Office specified in the Charter the following . examples of 
improvements, which they deemed urgently necessary. “The 
regulation of the hours of work, including the establishment of 
a maximum working day and week, the regulation of labour 
supply, the prevention of unemployment, the provision of an 
adequate living wage, the protection of the worker against sick¬ 
ness, disease and injury arising out of his employment, the 
protection of children, young persons and women, provision for 
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old age and injury, protection of interests of workers when 
employed in countries other than their own, recognition of the 
principle of freedom of association, the organization of vocational 
and technical education and other measures”. 

The International Labour Conference has adopted sixty 
Conventions relating to highly important subjects such as limi¬ 
ting hours of work in industrial undertakings, 
mentTofthe employment of women during the night, minimum 
owniMtion a S e for admission of children to industrial employment; 

workmen’s compensation for accidents, creation of 
minimum wage-fixing-machinery, forced labour, compulsory old 
age insurance, etc. India has ratified fifteen out of these sixty 
Conventions. The revision of the Factories Act in 1922 and 
1934, the Workmen’s Compensation Act of 1923 with two 
amending Acts passed in 1926 and 1929, the Trade Unions 
Act of 1926, the Payment of Wages Act of 1936 are the 
results of ratification of these Conventions In the western 
countries, however, the 48 hour week and in France 40 hour 
week (since Sept. 1936) has been attained, whereas in India the 
hours of work are still 54 per week. 

IX. Problem of future organization of the world. 

The League of Nations failed to eliminate war as arbiter of 
destiny of humanity. The development of science has made war 
thousand times more destructive than the wars of 
recurrent° previous ages. The distinction between the civil and 
military population has been blurred in the present 
totalitarian warfare. Nobody can be safe now-a-days from the 
disastrous effects of the war in any part of the world. In these 
days of terrible sufferings, it is of utmost importance not only to 
devise means for attaining victory quickly, but also to concen¬ 
trate our attention on the best method of freeing the world from 
the orgy of savage butchery which breaks out from time to 
time. 

The political organization of the world has lagged behind its 
cultural and scientific achievements. Culturally the world has 
been internationalised. The cultured people of the 
world are ready to draw their inspiration from the art, 
niiiuon - ' literature and philosophy of Kussia, Germany, Scanda- 
navia, China, Japan, India and the U. S. A. The 
development of facilities of communication and transport has 
annihilated the- distance which separates one country from 
another. In the economic field, nations might have aimed at 
self-sufficiency during an age of impending war, but the essential 
inter-dependence of nations can not be ignored in any long-period 
view of reorganization of the world. The need to-day for a 
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common political organization of the world is more urgent than 
ever , but we find the world divided into some seventy nations, 
each recognising no authority superior to its own will, and each 
claiming to be judge and jury in its own cause In such a state 
ol affairs periodical clashes are bound to occur between, the 
different groups of people While culturally and economically 
the foices are tending to bind the whole world to a union, 
politically we are still in the stage of “International anarchy” 

The root cause of this anaichy is the doctrine of national 
sovereignty The nations have failed miserably to keep themselves 
within the bounds of equity and justice for all The 
most powerful of these nations hound themselves in SwSjlity 
June 1927 by the Kellogg Pact to lenouncc war as a ‘„i p c r ^' f 
method of settling mutual disputes , but immediately 
after the Pact they began a strenous race for annamentb Rightly 
did H G Wells remaik, ‘ we may sign Kelloggy pacts and 
Kelloggesque pacts in Europe, until there is a shortage of 
paichment and gold pens, and we shall have done nothing real 
for the peace of the world” So long as we do not effectively 
curb the sovereignty of nations, there is little prospect for the 
permanent peace of the world So long as the individual or the 
horde was left to decide foi himself 01 itself what wrong, real 01 
imagmaiy, was to be avenged, strifes and bloodshed was the 
order ot the day When they were brought under a common 
organisation and common law, comparative peace came to prevail 
■within each political society 

From this histoncal analogy it may be safely concluded that 
the establishment ot a woild federation will reduce if not eliminate 
warfare But the ideal of federation of the world is not easy to be 
translated into fact The European and American writers are 
thinking m tei ms of a federation of the white peoples alone, 
ignoring the problems of others Thus Ivor Jennings proposes 
to torm a federation for Western Europe, including France, 
England, Germany, Switzerland, Luxemburg, Belgium, Holland, 
Eire, Denmark, Sweden, Finland, Norway and Iceland Every 
one of these states must first of all accept democratic form of 
government and then foim themselves into a federation, m which 
defence, foreign policy, commerce and inter-state trade will be 
placed m the hands of the federal government This scheme, 
propounded in 1940, leaves the big state of the USSR and 
the Balkan states severely alone Russia, ot course, would like 
to form a federation with the Balkan states and Poland But 
many of the politicians of Western Europe think that if she is 
allowed to do so, she would be potentially a greater source of 
danger than Hitlerite Germany C K Streit in his book ‘Union 
Now’ published m 1939 puts a plea for a federal Union of the 
USA, Great Britain, Eire, Canada, Australia, New Zealand 
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Union of South Africa, Prance, Belgium, Holland, Switzerland, 
Denmark, Norway, Sweden and Finland. According to his plan 
the Federal Government should raise armed forces, conduct the 
foreign policy and regulate currency, tariffs, immigration etc. 
He leaves the door of the federal union open for others to come 
in, provided they accept the democratic ideal. This scheme, 
while advocating federation with the United States of America, 
leaves out important European states like Germany, Italy and 
the U. S. S. R. Such an exclusion might again divide Europe 
into two or three hostile camps. The scheme propounded by 
0. Newfang is more comprehensive than these two plans, in as 
much as he proposes to convert the League of Nations itself into 
a world federation But the method of representation both m 
the Assembly and in the Council of the League was inequitable 
in the case of the densely populated countries like China, India 
and the U S S. R The total population of the fifteen states 
mentioned by Streit is a little above 300 millions , while that of 
China alone is 450 million, India 400 million and U S S. It. 
more than 210 million. If population is accepted as a criterion 
of representation in the lower house of the world federation, 
these three states would command by far the largest majority. 
It would be difficult, if not impossible to induce the Western 
European states and the U 8 A to accept the status of per¬ 
manent minority If, on the other hand, the latter are given the 
majority, as in the constitution of the League of Nations, they 
would continue to exploit the vveakei people and thereby provide 
fresh grounds for the outbreak ol international hostilities Thus 
though the federation of the world is a good and noble ideal, yet 
there is little chance of its realisation in the near future If the 
western powers alone form a federation, they would be a source 
of the gravest possible danger to the peoples of Asia and Africa. 
A radical change of the economic system of the capitalist 
countries is an essential pre-requisite of world peace There 
must also coine a revolutionary change m political outlook, 
transferring the exclusive allegiance of citizens from the nation 
to the humanity at large. When the mental ground is prepared, 
mechanical devices of political organization will not stand in the 
way of world peace. 

X. The Atlantic Charter and the Post-war 
International Order 

The Atlantic Charter, accepted by the Inter-Allied Council on 
September 24th, 1941, formulates principles of international 
Principles conduct by which every nation should find it possible 
cherter to rea ^ !se lts social and political salvation m freedom 
from fear and want. On the basis of these principles 
the Allies make an appeal for the support of those peoples who 
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have been conquered by the Fascists in overthrowing the enemy 
The Charter was accepted by twenty-six nations who joined the 
Grand Alliance on January 2, 1942 The Atlantic Charter lays 
down eight principles as follows 

1 The countries of the signatories seek no aggrandisement, 
territorial or otherwise 

2 They desire to see no territorial changes that do not accord 
with the freely expressed wishes of the people concerned 

3 They respect the right of all peoples to choose the form 
of government under which they will live , and they wish to see 
sovereign rights and self-government lestored to those who have 
been forcibly deprived of them 

4 They will endeavour, with due lespect for their existing 
obligations, to further enjoyment by all states, gre it oi small, 
victor or vanquished, of access on equal terms to the tiade and 
to the raw materials of the world which ire needed for their 
economic piospenty 

5 They desire to bring about the lullest collaboration between 
all nations in the economic field, with the object *ol securing for 
all, improved labour standards, economic advancement, and social 
security 

(j After the final destruction of Nazi tyranny, they hope to 
see established a peace which will afford to all nations the means 
of dwelling in safety within their own boundaries, and which will 
afford assurance that all the men in all the I tnds mav live out 
their lives in freedom from fear and want 

7 Such a peace should enable all men to traverse the high 
seas and oceans without hindrance 

8 They believe, all of the nations of the world for realistic 
as well as spiritual reasons must came to the abandonment ol the 
use of force Since no future peace can be maintained if land, 
sea or air armaments continue to be employed by nations 
which threaten, or may threaten, aggiession outside of their 
frontiers, they believe, pending the establishment of a widei 
and permanent system of geneiai security, that the disarmament 
of such nations is essential They will likewise aid and encourage 
all other practicable .measures which will lighten for peace- 
loving peoples the crushing burden of armament 

The, principles ennunciated in the Chartei are high-sounding 
no doubt The fate of the famous fourteen points of President 
Wilson and of the various schemes of geneiai or Criticjjm 
partial disarmament which were formulated between ' o’ 
1898 and 1933 makes one extremely sceptical as to theCh * rter 
how far these will be carried out in practice If the victorious 
24 
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Allies want to'disarm only the vanquished, a third World War 
would break out in the next generation. Disarmament should 
be complete for all nations, without any reservation The most 
effective way of disarmament is to put all the iron and steel 
resources of the world under an international body, which 
should be formed m the most democratic way. The hollowness 
of the professions of the Atlantic Charter became manifest to 
Indians when Mr. Churchill hastened to explain to the British 
Parliament that Point 3 did not in any way qualify British 
policy as regards India or Burma A writer in the Political 
Quarterly (No 2, vol xnt) has rightly pointed out that “there 
is nothing in the Charter to justify this sweeping reservation, 
nor is it likely that the group of men, including Mr. Churchill 
and Mr Amery, who have so dangerously mishandled the 
problem of Indian unity and emancipation, will be able much 
longer to withstand the forces which are now making for a 
quick and radical transformation of India's status as a nation" 
Edward Benes, President of the Czechoslovak Republic, 
1935-38, has recently proposed (Foieign Affairs, p d 
January, 1942) that Europe should be divided into 
seven zones, each zone having some sort of federal 
government The first zone should consist of France and Great 
Britain ; the second of a decentralized confederation of Germany, 
in which Prussia should be divided into three or four separate 
state units , the third zone of Italy , the fourth zone of a 
confederation of Central European states, namely, Czechoslovakia, 
Poland, Austria, Rumania and Hungary ; the fifth zone of a 
Balkan bloc, consisting of a confederation between Jugoslavia, 
Greece, Albania, Bulgaria and possibly Rumania , the sixth 
group of Soviet Russia and the seventh group of Scandanavian 
peoples The merit of such a grouping is that the small 
nations would have considerable measure of freedom from 
interference by their big neighbours. But it does not provide 
any guarantee that the big powers themselves would not fight 
among themselves. There can be no permanent peace in the 
world so long as the states adhere to the ideal of unrestricted 
sovereignty for each state. 



CHAPTER XII 

THE SEPARATION OF POWERS 

I. Three-fold Divisions of Governmental Functions 
and Organs 

In every modern state there are three well-defined departments 
at government—legislative, executive and judicial They are 
called three organs ot government They ale ThcUgll , 
always intimately connected with one anothei and tiw, neca 
vet the\ are everywhere distinct There must be in judicial 
every well-organised community some lawh The or ** n * 
organ of government which makes laws is known as the 
legislature The functions of the Legislature increase with* 
the growing complexity of modern soeietr and with its consequent 
demands upon the law-making authoutv lor social good 
Theiejs another body in the state which is entrusted with the 
functuHi of executing the laws This body is known as the 
lixeciitLEe The function of^he Judiciary is to "decide upon the 
a 12£!l£^ on -2t-y :ie - exls * lri ^ I aw ID ^dividual cases " 

In pnmitive states there was no distinction between these 
three functions The king was at the same time the head ot 
the executive, the supreme law-givei and the fountain 
of justice But as the society became more complex, ^eedoUpe- 
there arose the need of specialisation ot functions 
The king began to delegate his different powers to different bodies 
an^ the tripartite division resulted It must he noted that this 
process does not involve a division ot the sovereign power, it is 
merely a convenient means of coping with the increasing business 
ot the state 

Aristotle was the first writer to note the distinction between 
the three functions of government,—which he called the Delibera¬ 
tive, Magisterial and Judicial But in Athens there 
was no separation of powers as the Ecclesia or the Vheo'ry 
Assembly exercised not only legislative, but also the °/ 0 J, e,> * ra ' 
executive and judicial functions Roman writers likfe 
Cicero and Polybius praised the Republican constitution of Rome 
because in it they found a balance between the Senate ('legislature^ 
Consuls (executive) and .Tribunes (judiciary) But in practice 
the Senate was the supreme authorityTcTwhich the other functio¬ 
naries bowed down The little distinction that was observed 
in the Greek and Roman city-states between the three depart¬ 
ments of government was obliterated by the establishment of the 
Roman Empire, the development of feudal institutions in the 
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middle ages, and the rise of national states under absolute 
monarchs. 

Bodin, the French publicist of the sixteenth century, was the 
first modern writer to demand a separation of powers He 
Bod.n and argued that if the king were both law-maker and 
Locke advo- judge, then a cruel king might give cruel sentences 
“tfon’oT' During the Commonwealth period in England, 
power* Cromwell separated the executive and legislative 
functions, though as the head of the executive, he dismissed 
the judges high-handedly The Glorious Revolution deprived 
the English King of the power to suspend and dispense with law. 
John Locke defended this step by enunciating the theory that 
the poweLS of government naturally divided themselves into those 
which were legislative in character, those which were executive 
and those which were federative (that is diplomatic) The 
theory of separation of powers, however, emerged finally from 
the writings ol Montesquieu 


II, Theory of Separation of Powers 


; The absolute monaiohs of Europe had to maintain different 
departments of government indeed, but they controlled the 
Absolutism execu tive, the legislative and the judicial departments 
monaxchs Tliev held the ministers responsible to themselves, 
promulgated whatever laws they liked, and appointed 
and dismissed Judges at their sweet will In England, however, 
by a long process of constitutional struggle, Parliament secured 
the authority of making laws, and the Judges got the right of 
holding office so long as they behaved well. As the liberty of 
the subject was greater in England than anywhere else in 
Europe in the middle of the XYIIIth century, Montesquieu 
came to believe that concentration of authority meant tyranny, 
Theory of an ^ that only under a wise distribution of powers, 
Monte*- safeguarded by checks and balances, was individual 
liberty possible Montesquieu promulgated this theory 
in his Esprit des Lois, published m 1748 


Stated briefly, the theory of separation of powers means that 
the legislative, executive and judicial functions should be per- 
Need of formed by different bodies of persons Each body or 

of P "owet* department should be limited to its own sphere of 

action and neither body was to have a controlling power 
over either of the others The reason for such a separation of 
powers is thus given by Montesquieu :—“When the legislative 
and executive powers are united in the same person, or in the 
same body of magistrates, there can be no liberty. Again, there 
is no liberty if the judicial power is not separated from the 
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legislative and executive powers. Were it joined with the 
legislative power, the life and liberty of the subject would be 
exposed to arbitrary control ; for the Judge would then be the 
legislator. Were it joined with the executive power, the Judge 
might behave with violence and oppression. There would be an 
end of everything, were the same man or the same body, whether 
of the nobles or of the people, to exercise these three powers, 
that of enacting the laws, that of executing the public resolutions, 
and that of trying the cases of individuals.” 

The theory of Montesquieu received powerful support from 
Blackstone, who in his Commentaries on the Laws 
of England (1765) observed •—“Whatever the right of 5!lw' tone ’ 
making and enforcing the law is vested in the same 
man or one and the same body of men, there can be no public 
liberty.” 


III. Influence of the Theory in America and Prance 

The doctrine of Montesquieu and Blackstone was adopted 
and put into practice in America. The constitution adopted in 
Massachusetts in 1780 contained the following .—“In ThtMaMa . 
the government of this Commonwealth, the legislative 
department shall never exercise the executive and ° ns ' 1 ut,on 
judicial powers, or either of them , the judicial shall never 
exercise the legislative and executive powers, or either of them ; 
to the end it may be a government of laws, and not of men.” 
The theory of separation of powers was also accepted as the basic 
principle of the U. S. A. federal constitution. 

The theory gained recognition in France, the land of its birth. 
The sixteenth Article of the Declaration of Rights Thc French 
declared—“Every society in which the separation of Constuu^ 
powers is not determined has no constitution." Accor¬ 
dingly, the French Constitution of 1791 made the executive and 
the legislature independent of each other; and the judges elective. 

IV. Criticism of the Theory 

The theory of separation of powers, as interpreted in a 
narrower sense in the Massachusetts constitution, quoted above 
is impossible of achievement in practice. In this 
narrower sense it means the complete isolation of Epotion i» 
the three departments from one another. But govern- ^ b p ]a * cti ' 
ment being an organic whole cannot be divided into 
water-tight compartments. The division of government into 
parts and their relative power depends really upon the purpose 
of government and the relative technical capacity of the various 
bodies of men who are employed in its realization. France found 
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it impossible to work out the constitution of 1791 and after 
various constitutional experiments, has adopted the cabinet system 
of government in which the executive is responsible to the 
legislature. Even in noo-parliamentary constitution, the legislature 
ought to be and is able to secure thrpugh its power over the 
purse some control over the executive The Judiciary must also 
interpret the law which the Legislature lays down. The Executive 
exercises the prerogative of pardon and thus check or undo the 
harsh decisions of the Judiciary. These examples show the inter¬ 
dependence of the three departments oi government 

But in a broader sense—that the three power* shall be in 
separate hands—all modern constitutional states conform to the 
ideal ot separation ot powers In a noil-parliamentary 
kiAd’ofVepa- executive the separation obviouslv exists between the 
maintained Executive and the Legislatuie In parliamentary states, 
the Executive is only a part of the Legislature and not 
the whole of it ; and as such some kind ot separation exists 
The Judiciary is independent ?n the sense that in most of the 
constitutional states the tenure of the Judges is permanent, that 
is to say, they hold office while they are ‘of good behaviour ’ On 
the whole, however, there is more ot interdependence between 
the powers than isolated independence. 

V. Extent of Application of the Theory in existing 
Governments i 

Though in a broader sense the theory of separation ot powers 
is true, yet we do not find complete separation in any govern- 
The govern- men ^ 111 th e world It is neither desirable nor prac- 
mcnt depart- ticablc to separate the three powers of government, 
inter- It is not desirable to separate the powers because if 
dependent eac j-, department ot the government were completely 
independent m its sphere so that it could thwart the actions ot 
the others, frequent deadlocks would be inevitable. As Mill 
pointed out, “each department acting in defence of its own powers 
would never lend its aid to the others, and the consequent loss 
in efficiency would overweigh all the possible advantages arising 
from independence ” 

The theory of separation is not practicable too The Legis¬ 
lature lays down the broad outlines ot a law, but the details 
Law i* made Iuust be worked out by the executive department in 
Uw* U o h '«na course ot its application. The legislative body m every 

" country allows more and more scope to the executive 
to make rules under the Act and those rules too have got binding 
authority. Moreover, m times of emergency the executive 
authority must be vested with the power of issuing ordinances. 



APPLICATION OF THU THEORY IN EXISTING GOVERNMENTS 19l 

The Judiciary gets a share in legislation through their power to 
interpret the written law and to declare what is unwritten law. 
Thus the work of legislation must be divided amongst all the three 
departments of the state. Madison rightly observed,—“Unless the 
departments w'ere so far connected and blended as to give to 
each a constitutional control over the others, the degree of 
separation which the maxim requires as essential to a free 
government can never in practice be duly maintained.” The 
Judiciary performs some executive functions too. The lower 
courts in the U. S. A. and the Justices of Peace in England are 
entrusted with the duty of maintaining peace. Moreover, the 
Legislature serves some judicial functions. The House of Lords 
in England is the highest court of appeal. Moreover, the 
Parliament in England, the Congress in the U. S. A. and the 
Chambers in France are courts of impeachment. 

The English constitution maintains some kind of separation 
of powers. Parliament as a body, performs the function of the 
legislature and is distinct from the Executive. The El , en , of 
British Parliament, unlike the Senate in the U. S. A., •ep«™tion 
does not meddle with the appointment of high officials, Briti»hCon¬ 
nor does it legally require that the treaties in order to ,t,,uticm 
be valid must be ratified by it. The cabinet is, indeed, formed of 
the members of the legislature, but it is only a small part of the 
legislature. The judges are appointed by the executive authority, 
but they cannot he dismissed by the latter. A judge may be 
removed only when both the houses of the Legislature present 
an address to His Majesty for his removal. The salary of judges, 
however, are not voted by Parliament every year ; it is a part 
of the permanent charge on the Consolidated Fund. It is for 
these reasons that Willoughby, a great authority on Administration, 
writes : “A close study of the English Government in its practical 
working shows that, organically, the principle of the separation 
of powers has been carried out with a rigidity, that is found in 
few or no other governments.” But it must be noted that in 
the British constitution there is no division of organs of govem- 
* meat into water-tight compartments. The members of the 
cabinet are the leading members of the legislature. They initiate 
the most important bills, they put forward the proposals for 
raising the revenue and spending it and their proposals are 
seldom, if ever, modified or rejected. The cabinet can dissolve 
the House of Commons and order a fresh election. In recent 
years, the executive has been delegated some powers to make 
rules and regulations, which vitally affect the welfare of citizens. 
The executive is also discharging some important judicial func¬ 
tions to-day. The Legislature, on the other hand, discusses the 
conduct of the executive and performs some executive functions 
through its committees, 
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In the United States the whole constitution was based on the 
theory of separation of powers The President, as the head 
of the Executive, is elected directly by the people He is not 
responsible to the Legislature, but all the executive 
•Saratio® officers of the federation are responsible to him The 
u s*a President or his secretaries can not be members of the 
Legislature The judges are independent of both the 
legislature and the executive Inbpite of these arrangements, 
the three organs of government could not be kept entirely 
separate from one another The Senate, a part of the legislature, 
takes part in executive affairs, when it controls the appointments 
of high officers and ratifies treaties The congress, as a whole, 
controls the executive through its power of supplying or with¬ 
holding grants The President, on the other hand, can influence 
the congress by sending messages to it and bj the exercise of 
his suspensive veto on legislation Moreovei the heads of 
departments appear before the committees of the congress 
The President appoints the judges of the federal court, though 
he can not remove them He can exercise the prerogative of 
tnercy m all cases except those of impeachment The judiciary 
can declare the laws passed by the congress as ultra virses or 
inconsistent with the spirit of the constitution The emergence 
of the party system has biought the Executive and the Legis¬ 
lature in closer contact with each other, as the members of the 
sam^fiarty may get the majority in both the departments 
y'fn India, theoretically the Executive, the Judiciary and the 
Legislature are separated But the Govei nor General and the 
Provincial Governors have power to issue ordinances 
and make laws by then own authority They can dissolve 
or suspend the legislature and take all legislative authority in 
their own hand on the break down of the provincial constitution 
The federal court has been empowered to declare the provincial 
laws ultra vires, if it finds them unconstitutional Moreover, 
the District Magistrate is the head of the Police, and again he 
is the trying authority in certain cases “To be tried by a 
man who is at once the judge and prosecutor is too glaring an 
injustice, when the functions of a policeman, a magistrate and a 
judge are all united in the same officer, it is vain to look for 
justice ” 


In India 


VI. Division of Powers in Modern Democratic Governments 

There axe two mam divisions in the business of government 
to determine that certain things shall be done axuLto make the 
people do them. Those bodies which are concerned with deter¬ 
mining the things which shall be done are the Elec torat e, the 
Political Parties, Parliament, the Cabinet and the Chief of the 
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State. /The Cabinet, the Chief of the State, the Civil Service 
aS3 tl}ex!ourts of Justice are charged with the duty of causing 
people to do the things that have been decided upon) These 
s^yen main centres of political activity must act in ^harmony and 
co-o perati on "t o pro ctuce orde rly" form,' of government. The 
electorate remains * a 'disorganised mass of men and women 
without any coherent principle so long as the political parties 
drill and organise it. The electorate sends representatives to 
Parliament through elections and- the members occasionally 
come to the constituencies to ascertain the views of their electors. 
The Legislature is in one sense the conference of political 
parties. The Cabinet owes its power either to the Legislature 
or to the Electorate. The Civil Service lends its expert know¬ 
ledge to the Cabinet in the matter of framing bills and handling 
discussions. It comes in contact with the electorate through 
deputations and advisory councils. The Courts of Law interpret 
law in such a way as to make it conform to the general trend of 
thought prevailing among the electorate. 

Though the power and quality of each of these seven organs 
of modern government are different Irom one another and each 
has its own sphere of activity and influence, yet they are 
necessarily inter-related. The existence of well-organized parties 
makes it possible to carry on the government in a disciplined 
and at the same time democratic way. The party organizes the 
voters in the hope of securing a majority or at least making a 
formidable opposition. No party can afford to ignore even a 
single vote and to secure votes each party must show achieve¬ 
ment. The exchange of views in the Legislature, conformation 
to rules of procedure and personal contacts foster a conciliatory 
attitude in the members of the different parties and promote 
party and parliamentary competence. 
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CHAPTER XIII 

THE LEGISLATURE 


I. Functions of Legislature 


The functions of a legislature depend on the principle on 
which it is constructed. Broadly speaking, three systems are 
in use in the formulation ,of a legislative policy. An autocratic 
monarch or a bureaucratic government may keep up a Legislature 
merely as a consultative body. The Czar of Russia and 
tive function the Emperor of Austria-Hungary allowed very little 
legislative power to the Legislatures of their respective 
empires. The Legislative councils of India were entirely 
subordinate to the Executive in the nineteenth century. At 
present, the control of representative assemblies over law-making 
is increasing in some countries while in others, the will of 
Dictators like Mussolini and Hitler is becoming the law of 
the land. 


In the parliamentary form of government the Executive is 
subordinated to the Legislature. The will of the Suprem>CJ , 
Legislature is supreme in almost every sphere of Leg °* Uture 
governmental activity. Such a system prevailed in 
England and France. 

A balancing of authority between the Executive and the 
Legislature may exist. One authority may be designed 
Snj»cls* nd k° c h ec k another. This is the case in the United 
States of America. The Congress of the U. S. A. cap 
neither control the Executive directly nor can it make latos 
amending the constitution. 

Thus, it will be apparent that there is much difference 
between one legislature and another in the scope of authority and 
consequently, in functions. But generally the functions of law¬ 
making bodies may be classified under four heads—Legislative, 
Taxative, Deliberative and Judicial. 

Their primary business is to make the law of the land, tc 
repeal laws which are not suited to the age, and to make them 
conform to the exigencies of time. The Legislative 
douoOaw- bodies exercise also taxative powers. They determine 
the method of raising money, the amount to be raised, 
and the manner in which it is to be spent. Thej 
control to a certain extent the domestic and foreign policy of the 
executive government through their control over finance and 
in some cases over ministers,- They exercise certain judicial 
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functions through their powers of deciding contested elections 
and of settling their own procedure of work. 

The functions of government in every civilised state have 
extended enormously in recent times and the rfesultthas been 
the widening of the sphere of activity of the ' Legislature. But 
the Legislatures are finding it impossible to cope with the 
increasing pressure of business. Ho even in advanced Lo „ afcon 
states like England, the Legislature is being forced to Hdence^iti 
delegate a part of its authority to the administrative * tnre * 
bodies. On the other hand, there are signs to show that people 
are losing their confidence in the multitudinous legislature, 
consisting of mere amateurs. This loss of confidence in 
Legislature is reflected in the demand for direct legislation by 
referendum and initiative and in the creation of commissions of 
experts. 


II. Structure of Legislature 

In modern states laws are passed in the collective interest of 
the mass of the people ; and various devices have been adopted 
to secure the “active consent of the citizens” in law-making. 
Legislation and taxation, two of the most important functions 
of the Legislature can be properly carried out only by means of 
adequate deliberation. “The Legislature is. par excellence, a 
.deliberative body,” says Leacock, “and for deliberation Compo , iti<m 
two heads are better than one, and two hundred are Letui— 
better than two. A legislative body must consist of 
many persons, representing numerous interests, various points 
of view, and different sections of the community.” But if the 
size of the Legislature becomes very big, various complications 
arise in conducting the business before the house. Effective 
debate is impossible in a large body. A few persons only get an 
opportunity of speaking their mind and the rest remain silent 
auditors. The vote of the latter is not influenced by what is 
said in the Legislature but by party arrangements outside the 
Legislature. On the other hand, if the size of the Legislature 
is very small, one representative has to be elected Jby a very large 
number of voters. In this case it becomes well-nigh impossible 
for the representative to maintain any genuine personal relations 
with the electorate. Laski argues that no Legislature ought 
ever to exceed five hundred members, if it is to perform its 
functioi efficiently. But if the country is a big one with large 
population, the constituencies will be unwieldy. Iu the United 
States of America, there is one member for every 6958 square 
miles and 282,241 of the population in the House of Represen¬ 
tatives, Under the Montague-Chelmsford Reforms in India the 
size of a constituency for the Legislative Assembly is 12000 
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to 24000 square miles. It must be admitted that under such a 
scheme of representation it is extremely difficult for the member 
to keep himself in touch with his constituency. 

i 

HI. Bicameral Legislature—its merits and demerits 

The bicameral system of legislature has grown out of a histori¬ 
cal accident, but arguments are now adduced to show that it is 
a necessary safeguard of constitutional liberty. In the medieval 
legislatures there were three, four or five chambers, each re¬ 
presenting a particular class or estate in the community. But 
in England, the lower clergy ceased to attend Parliament and 
Ori«in of preferred to vote their contribution to the government 
rfpirSS*** through their own Convocation, while the higher 
ment in ' clergy sat with the greater nobles ; and the lesser 
England nobility, the knights of the shire, threw in their lot 
with the burghers. Thus, the English Parliament was divided 
into two Chambers, the House of Lords and the House of 
Commons in the middle of the fourteenth century. The success 
of constitutional government in England has convinced the 
people of different countries of the utility of the bicameral 
system. Historical and philosophical arguments have been 
adduced to show the necessity of this system. 

History shows that experiments in the unicameral method 
have generally been tried during periods of revolutionary re- 
Faiiurc of construction only In England, the House of Lords 
unicameral whs abolished during the early period of Cromwell’s 
•Protectorate ; but was re-established after the Kestora- 
tion. The Articles of Confederation in the United States 
made provision for one chamber ; and this gave rise to bo much 
dissatisfaction that it had to be given up. In France, again, the 
successive constitutions of 1789, 1791, and 1793 were based 
upon the unicameral principle. The proceedings of her Legislative 
Assemblies of the period “were marked by violence, instability 
and excesses of the worst kind.” The Frenchmen, therefore, 
resorted to the bicameral system in 1795. 

In the case of a federal state there is a special argument in 
favour of a Second Chamber. The Lower House represents 
the population of the federation as a whole, while 
the Second Chamber is so arranged as to embody 
*ke federal principle, or to enshrine the will of the 
states forming the federation. But the operation of 
party system has made it practically unnecessary to have any 
safeguard against the danger of smaller units of being over¬ 
weighed by more populous neighbours. Members of the Eepufelican 
party in the U. 8. A. vote ih much the same way in the Senate 
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as m the House of Representatives. In those federal states, 
where.there is no racial or religious question, growth of a sense 
of nationalism and of facilities in communication tends to make 
largely obsolete the original units of representation. But the 
states, having special representation in the Second Chamber, 
cling to it as a valuable privilege and would be most reluctant 
to abolish such a chamber. In Canada and Switzerland, a Second 
Chamber becomes all the more necessary because the racial 
iuterest of the French-Canadians and the rehgioue interests of 
the Catholics, Calvinists and Lutherans have to be specially 
safeguarded. 

Most of the unitary states of the world have adopted the 
bicameral system out of deliberate policy for its manifold advan¬ 
tages. Of these advantages, the following are the most Bicmmer , 
important. First, the existence of a Second Chamber 
prevents the passage of hasty and ill-considered legisla- w’v'Lii;*- 
tion by a single House A Second Chamber interposes 1,,lon 
delay between the introduction and final adoption of a measure 
and thus affords time for reflection and deliberation. “The 
necessity of a second chamber,” says Lecky, “to exercise a 
controlling, modifying, retarding influence has acquired almost 
the position of an axiom " But in every modern legislature a 
long proceduce is prescribed for enacting bills The first reading, 
the second reading, a severe scrutiny m the committee stage, 
sometimes the circulation of a bill for eliciting public opinion, 
and the third reading afford much time for discussion and 
analysis. Moreover, the delay which is necessary for the sake of 
safety is secured by the slowness with which a great, organisation 
like a political party is persuaded to the acceptance of a novelty. 

Secondly, it is argued that a Second Chamber affords protection 
to the individual against the despotism of a single chamber. The 
existence of a Second Chamber is said to be a guarantee of liberty 
as well as to some extent a safeguard against tyranny i tMfegttlrd , 
The majority party m a single-chambered Legislature, indwuuai 
conscious of* having only itself to consult, may abuse 
its power, and $ry to absorb the powers of the executive and 
the judiciary. “The necessity of two chambers,” says Bryce, “is 
based on the belief that the innate tendency of an assembly is 
to become hateful, tyrannical and corrupt, and needs to be checked 
by the existence of another house of equal authority.” 

A third advantage of the bicameral system is that it gives 
representation to special interests or classes in the state. In 
almost every state there are different classes, such as. 

Labour and Capital, Nobles and Commons etc and 
unless every section of the community is represented 
in the Legislature, there would be oppression of one 
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class by smother. M. Duguit thinks that the best type of legis¬ 
lature would be that in which one chamber would represent the 
population as a whole, and another the various groups into which 
the population is divided. 

Fourthly, a second chamber based on the principle of nomi¬ 
nation affords a chance to able men to enter the Legislature. 
Abie men Some eminent people do not like to undergo the 

me^enter trouble and botheration of election, but their counsel 
,M may be very valuable. Bryce thinks that in the present 
age when people are losing their faith in politicians, there 
is special need of creating a second chamber as a 
»•££££”<£ kind of reservoir of special knowledge. The Upper 
knowledge Houses should have a longer tenure than the Lower 
Chamber, and should consist of more experienced men. 

Another advantage of doubtful merit is claimed for the bica¬ 
meral system. Difference of opinion between the two Houses 
Th« Execu- ma ^ es executive stronger as it can appeal from one 
tin become> House to another. It may be said that the bicameral 
■trooget S y S t em maintains the independence of the executive. 
“Two houses,” says Gettel, “checking each other, give greater 
freedom to the executive, and in the Jong run secure the best 
interests of both departments.” 


Bryce’* 

reply 


Arguments in favour of Unicameral System 

Abbe Sieyes, the most prolific Constitution-monger of the 
period of the first French Revolution called in question the utility 
a m--. a second chamber by propounding a dilemma. He is 
*““* said to have asked, “Of what use will a Second Cham¬ 
ber be ? If it agrees with the Representative House, it will be 
superfluous, if it disagrees, mischievous.” 

Lord Bryce remarks that this dilemma recalls the story 
attributed to the Khalif Omar when he permitted the destruction of 
the library at Alexandria, “If the books agree with the 
Koran, they are not needed ; if they differ, they ought 
to perish.” It may be further pointed out in refuting 
the Abbe’s dilemma that a second chamber may do work invol¬ 
ving neither agreement nor disagreement with lower chamber 
and it may, where it agrees in aims, suggest other and better 
means of attaining them. The remark of Sieyes, however, 
contains some grain of truth. If the Second Chamber is a 
nominated body like the British House of Lords, 
equal rights for all citizens are denied. A small class 
in the State is given a special control over policy. If 
the Second Chamber is filled up by members, nomi¬ 
nated by the Executive, it would lack the authority possessed 
by the popularly elected chamber. If it is indirectly elected like 


__ conrtitu- 
tintf 
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the French Senate, it will give scope for bribery and corruption. 
Graham Wallas suggests that the indirect election should be 
based not upon inferior legislatures, but upon trades and profes¬ 
sions. But it is very difficult to decide what weight is to be 
given to each trade and profession relative to another. Lees- 
Smith suggests the Norwegian plan according to which the second 
chamber would be a small body elected by the first, and roughly 
proportionate to the composition of the latter. Its function 
should be limited to the postponement and revision only. But 
undoubtedly such a chamber would be weak and somewhat 
superfluous. 

The main contention against bicameralism is that the double 
chamber sacrifices the great principle of unity of the state. 
Legislation being merely the expression of the common 
will, there is hardly any necessity of committing it 
to two separate assemblies, each having a veto upon 
the action of the other. It is said that a double chambered 
legislature is an assembly divided agkinst itself. Laski holds 
that a second chamber is no more likely than the first to be 
correct in its judgment of the electoral will. “The necessary 
checks,” he concludes, “are always present in the inertia of the 
mass, and the desire of a government to avoid large changes 
which may be disastrous. Any other checks will, almost inevi¬ 
tably, be a premium not upon improvement but upon opposition 
in terms of vested interest.” 

Gettel thinks that the bicameral system of legislature is a 
symptom of a transitional stage in political develop¬ 
ment. It stresses the difference of views and interests 
of the different classes in the state when unity of inte- 
rests would prevail, there would be no necessity of two 
chambers. “Common discussion in one broadly representative 
chamber,” says Amos, “must surpass in value any series of dis¬ 
cussions conducted first by persons having exclusively one order 
of interests and afterwards by those having exclusively another 
order.” 

Inspite of all these advantages, claimed on behalf of bicamera¬ 
lism, there has been recently a tendency to drift towards the 
argument for a single-chambered assembly ; and it has been said 
that the advantages of a single-chambered assembly, under modern 
conditions, more than counter-balance the disadvan¬ 
tages' ' The bicameral principle, therefore, has been the luSSuk* 
target of attack by some political thinkers. Active 
movements have taken place for the substitution of a 
single chamber in the place of existing bicameral legislature 
Thus, in the state of Queensland, Australia, in 1922 the uppei 
chamber of the legislature was formally abolished. Greece 
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Bulgaria, Costa Sica, Rumania, Honduras, Salvador, Panama, 
the Dominion Republic, all the Canadian provinces except two 
(Quebec and Nova Scotia), the cantons of Switzerland, many 
of the individual states of the German and Austrian federal re¬ 
publics, and most of those of the Latin American Federations, 
have unicameral legislatures. Several of the new states which 
came into existence after the last war—Yugoslavia, Finland, 
Latvia, and Esthonia—adopted the unicameral system. Again, 
the constituent assemblies or constitutional conventions, as Prof. 
Garner has pointed out, for framing and revising constitution, 
have universally been unicameral in structure and no one \ 
apparently, has ever proposed another system. Laski thinks 
that the single chamber and magni-competent Legislative 
Assembly seem best to answer the needs of the modern state. 

IV. Composition and Function of Upper Houses 

Second chambers may be classified according to the method 
of composition into hereditary, nominated, partially elective and 
wholly elective. Hereditary second chambers are a relic of the 
medieval system of government'. At the beginning of the present 
century, there were hereditary second chambers in 
’lEL Portugal, Austria, Hungary and England. With the 
exception of the British House of Lords, all other 
purely hereditary Upper Houses have been swept away by the 
war. Though the composition of the House of Lords has not 
been changed, yet it has been shorn of its powers by the Parlia¬ 
ment Act of 1911. Democratic theory can not tolerate a heredi¬ 
tary secohd chamber. From time to time attempts are made in 
England to reform the composition of the House of Lords. 

A nominated second chamber is distinguished from hereditary 
one by the fact that, while the office of hereditary peer is 
handed down from father to son, that of a nominated 
iJjSaS* 4 " 1 senator is terminable with death or after a defined 
as*-* period if the constitution so provides. The most 
important fully nominated second chambers exist in 
Italy and Canada. At present the Italian Senate consists of 
“one-fifth of generals, one-fifth of high officials, one-fifth of big 
industrialists and bankers and one fifth of University professors 
and Fascist intellectuals.” Theoretically, it has equaUpower with 
the Lower House, and no Bill can become law without its con¬ 
sent, ^yet in practice it cannot stand against the will of the 
Lower House, to which alone the Ministry is responsible. 

Tbe Senate in Canada is appointed by the Governor-General, 

_ on the advice of the Ministry of the day. It eon- 

tists of ninety-six members, but the number of 
representatives of the various provinces range from twenty-four 
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to four. Each member must be at least thirty years of age and 
must have property worth at least 4000 dollars. The Canadian 
Senate has neither the power which attaches to an elective 
Second Chamber nor the usefulness of an Upper House which 
properly enshrines the federal idea. It does not usually oppose 
measures of first-class importance When on rare occasions it 
does oppose, it defies public opinion. 

There are some partially elected Upper Houses, of which those 
of Japan, Spam and South Africa deserve special mention. The 
Japanese House of Peers consists of the members of 
the Imperial family upon attaining their majority, 
princes and marquises at the age of twenty-five, a chamber, 
number of counts, viscounts, and barons, equal to 
one-fifth of the entire number of these three orders, elected for a 
term of seven years by the whole of them, the age-limit being 
twenty-five Besides these, one member is elected in each city 
and prefecture by and from among the fifteen male inhabitants 
above the age of thirty who pay the highest amount of direct 
taxes when they are so elected. The Kiuperor nominates them 
to sit in the House of Peers for a term of seven years. The 
Japanese House of Peers is strongei than the House of Represen¬ 
tatives. This is rather strange in view' of the fact that the Second 
Chamber is not all a democratic body But it must be remem¬ 
bered that democracy itself is new to Japan. 


The Senate of South Africa consists of forty members, of 
whom eight are nominated by the Governor-General in Council 
and eight from each of the four provinces of the S( , n . teofthe 
Union. The term of the Senate is normally ten years. Unioa^u^ 
As the ministers speak in it, it has got consider- ° lc * 
able power 


Elected Second Chambers are to be found in federal as well 
as in unitary states For the sake of clarity we shall take up 
the case of the fully-federahsed states first. Both in EIected 
the United States of America and the Commonwealth 
of Australia, the second chamber is elected and the 
term of the office of the senator is so determined as to ensure a 
continuity of life to the Senate. The Senate of the United 
States consists of 96 members, two being elected by the people 
on a general vote taken over each State. Its powers are greater 
than those of" the House of Representatives, for it is not only a 
branch 6f the Legislature but also a sort of Council to the 
President, advising and to some extent controlling him in the 
appointment of officers and conducting of foreign policy. 

The Australian Senate consists of 36 members, six being 
elected from each of the six states of the Commonwealth. The 
26 
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whole state is the electoral area for senatorial elections and 
each voter has as many votes as there are places to be 
Competition g]) e( j U p The function of the senate is purely legisla- 
SenSt 1 '* 11 tive, but it can not initiate or amend a money bill 
But unlike the British House of Lords the Australian 
Senate can reject finance bills 

In the unitary states like France and the Irish Free State, 
senates are fully elective The French Senate consists of three 
hundred members whose term is nine years One 
of°th’e°' ntio " third of the membership is renewed every three years 
The senate is elected indirectly', by means of “elec¬ 
toral colleges’ constituted for the purpose in the 
several departments and colonies The electoral college in each 
ease consists of deputies from the department, the members of 
the general council of the department, the members of the 
councils of its anondissements, and delegates chosen in each 
commune from the communal councils This plan is followed 
in Sweden too It has been called “popular election in the 
second degree,’ because the electors have been themselves 
elected by bodies chosen by the citizens In all matteis, except 
finance, the senate has got co-ordinate authority with the 
chambei of deputies It has frequently forced the tesignation 
of a ministry 

The Council of States in Switzerland, according to Woodrow 
Wilson, “can hardlv be called the federal chamber , neither is 
The Sw.ss mere b’ a second chapiber Its position is ano- 
Conncii of malous ’’ It consists of two members from each of 
* ' J the nineteen cantons and one membei fiom each of 

the six half-cantons But the mode of election is left to each 
canton , so that in some cantons the members are popularly 
elected and in seven they are chosen by the legislative body 
of the canton The Council of States is in no way differentiated 
m functions from the Lower House It does not safeguard the 
rights of the cantons, nor does it possess the authority to 
make final revision The people themselves exercise the final 
authority in law-making through the instrument of the 
Referendum 


The second chamber m Germany was called the Reichsrat 
The states were represented in it by members of their Govern¬ 
ments The states were not equally represented in it 
and thus it failed to embody the safeguarding princi¬ 
ple of federalism It could not initiate any law, nor 
was its consent necessary for the passage of legislation But it 
had power to lodge an objection with the Government regarding 
any Bill passed by the Lower House 

Mr. and Mrs. Webb are dissatisfied with the principle of 
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composition and function of all the existing second chambers , 
but they think that the volume of work of modern legislatures 
has increased to such an extent that a division of their business is 
desirable They have propounded the following scheme m their 
work “A Constitution for the Sohalist Commonwealth 
of Great Britain” “What we shall call the Political | C B ei w*bb 
Democracy dealing with national defence, international 
relations, and the administration ot justice, needs to be set 
apart from what we propose call iht Social Democracy, to which 
is entrusted the national administration of the industries and 
services by and through which the community lives 

The Co-operative Commonwealth ol to-inorrow must accord¬ 
ingly have, not one national assembly only, but two, each with 
its own spheie , not of course, without mutual relations, to be 
hereafter discovered, but equal and independent, and neither ot 
them hist or last We legard two co-ordinate national assemblies, 
one dealing with criminal law and political dominion, and the 
other with economic and social administration, not merely as 
the only effective way of remedying the piesent congestion of 
pailiamentaiy business, but also as an essential condition of the 
progieb&ive substitution, with any approach to completeness 
of the community for the private capitalist But can two su«;h 
assemblies be maintained on a footing of equality > The body 
which will have the taxing powei will soon acquire superiority 
over the other Moreover, foreign policy cannot be sepaiated 
from economic policy , imposition ol tariff, laismg of foreign 
loan, btate-purchase of raw matenals from foreign countries 
aie bound to be matters of common inteiest to both the 
bodies 

The analysis of the composition and functions'' of the second 
chambers will bear out the following conclusion, aruved at by 
Lord Bryce,—“Broadly speaking, the powers of the Second 
Chamber vaiy with the mode ol its fonnation They aie widest 
wheie it is directly elected, narrowest wheie it is nominated oi 
hereditary The more it is populai the moie authority, Denlocrit . ic 
the less it is popular the less authonty will it possess s «on d^ 
Where not directly elected, it is always under the po»«ess 
disadvantage of fearing to displease the Popular House, powe 
lest the lattei should seek to get rid of its lesistance by rousing 
clamour among the people against it 

V, How are Deadlocks Avoided ? 

Thiee theoues have been held legaidmg the functions of a 
second chamber The second chamber may have equal powei 
in all matters with the Popular House Such a position 
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is sure to give rise to frequent deadlocks The second 

view is that it should be subordinate in financial 
ri«“e*«rd- legislation to the lower chamber, but should enjoy 
fwwtwiu equal powei m all other matters In this case, too, 
chamber^ deadlocks between the two chambers may arise 
Thirdly, the second chamber may have the limited 
power of suggesting amendments and recommending modifica¬ 
tions of detail only 1 

Where the third view prevails, a time limit is fixed after which 
the second chamber must accept any Bill passed a second or 
third time which it has previously rejected Such a 
methods method of avoiding deadlock is to be found in the 
deadlocks English constitution Another method of settling 
differences between the two chambers is followed in 
the Commonwealth of Australia When the two Houses can not 
agree, in Australia, the Legislature is dissolved and the conten¬ 
tious Bill is again voted on by both Houses after the general 
election and ultimately by the Houses sitting together In 
Switzerland, the controversial question is referred to the whole 
people to be voted on by them In France and the United 
States, no constitutional provision for terminating a dispute 
exists “One or other house gives way says Bryce, “in France 
usually the senate, in the United States more frequently the 
House of Representatives ’ 

VI. Composition of Lower Houses 

Though the principle of composition of the second chambei 
is different in different states, theie is substantial agreement 
concerning the composition of then lower houses 
Hon'accor-' Id every modem state the right of choosing lepiesenta- 
rlinnlitinn tlves 18 extended to a large number of citizens Seats 
are generally distributed to constituencies according to 
population The method of direct election is followed almost 
everywhere, and there is a general feeling that no mtennediate 
body should intervene between the voters and their represen¬ 
tatives in the lower chamber 

While there is harmony of views regarding these matters, theie 
have arisen controversies regarding the desirability of further 
extension of suffrage, the principle of forming multi- 
probfem. member constituency and introducing proportional 
representation These questions will be taken up for 
discussion in subsequent sections of this chapter 

VII. Procedure in Legislature 

Legislative bodies generally adopt certain rules regulating their 
organization, methods of passing laws and voting taxes and 
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adjournment. The procedural rules prevent hasty action, insure 
orderly deliberation, and allow the effective utilization 
of the limited time available for discharging the «i?ptra« 
multifarious duties assumed by the legislature. fixed tuU * 
There is substantial agreement in the procedure followed by the 
legislative bodies of most of the democratic countries, because 
they have taken up the model furnished by the British Parliament. 
Thus, in every legislature we find that bills are first fonnallv 
introduced, then discussed by committees and debated on the 
floor , amendments are proposed and voted on and a final vote is 
taken on the amended measure There are, however, some 
important points ot divergence from the British model in the 
procedure followed in the American, French, Italian and German 
legislative bodies 

The most important difference is found in the function of 
committees of legislative bodies In the House of Commons the 
function of the standing committees is limited to 
amendment of bills only m terms of the general subject 
matteAlready decided on , it is urfusual for a committee committee, 
to make any change ot controversial character 
Moreover, the most important bills do not go to a standing 
committee at all but are taken up by the Committee of the whole 
House In the USA the committees can make whatever 
changes they like in the bill and even kill it or introduce an 
entnely new bill Bills go to committees befoie they are discussed 
m the Congress and the vast majority of bills die in the committee 
stage there In France the committees, which are known as 
legislative commissions, can introduce important amendments m 
the bill and the discussion on it in the full house is directed 
by the president ot the committee lather than by the member who 
originally introduced the bill In Germany before 1933 the 
Reichstag committees received bills after they had been debated 
in the whole house but they could subsequently introduce 
amendments to these 

Another important variation in the procedure relates to the 
position of the Speakei, that is, the Chairman of the lower house 
of legislature The Speaker is, of course, everywhere 
originally elected by the party commanding majority o“’he° n 
from amongst themselves But once elected the Speaker Speakcr 
divests himself of party character and becomes a completely 
impartial moderator of the proceedings He takes no part in 
party activities, never speaks for or against any proposal, in 
the House, and his constituency is not usually contested by 
the opposing party in a general election But in the House of 
Representatives of the U. S A the Speaker not only retains 
his party affiliation but also continues to be one ot the principal 
leaders of the majority party. He introduces bills, takes part u 
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debate and votes on many occasions, even when there is no tie. 
The President of the Chamber of Deputies of Prance continues 
to take part in party politics, occasionally speaks from the floor 
and votes ; but while conducting the proceedings in the House 
he maintains an attitude of strict neutrality. In the provincial 
legislatures of India, the Speakers have retained their party 
affiliation. One Speaker in a Congress province publicly declared 
that he would remain an active member of his party. But no 
Speaker has as yet departed from the ideal of strict neutrality and 
impartiality while presiding over the House. In Japan, the Speaker 
of the House of Representatives continues to be a member of 
a party. 

“In all countries the fact that procedural rules and practice 
have increasingly circumscribed” observes J. J. Senturia, “the 
function of the private member has given rise to 
p/rHament’s considerable complaint. Most of the witnesses who 
p?Jati r g* nd testified before the Select Committee on Procedure on 
Public Business of the House of Commons in 1930 and 
1931 declared that the prestige of Parliament was declining 
because the government was curtailing the rights of private 
members and was converting them into voting machines who, 
without participating in or even hearing the debate, rush into the 
chamber at the cry of “division” to march obediently into the 
lobby indicated by. the Whip’s thumb.” 

Certain rules are observed in every legislature for terminating 
Devicci for debates. A debate may be brought to an end if a motion, 
ezpeditin* called the “Previous Question” is moved by any member 
tmn boil- and accepted by the majority of those present. 

Discussions on certain clauses of a bill or the whole of 
it may be altogether precluded by the passing of a resolution 
known as the “Guillotine” or “Closure by Compartment.” 

Modern legislative bodies are overburdened with work, borne 
relief may be given to these bodies by simplifying the old 
procedure and by delegating some work to subordinate 
bodies. Valuable time may be saved by adopting 
modern means of voting ; by abrogation of the custom 
of having Jjills read aloud in full, by curtailing debates 
in some cases, and by modification of the “unanimous consent” 
principle, which facilitates individual obstruction. Parliamentary 
function should be limited to the laying down of broad general 
principles, leaving details to the proper administrative officials. 
Private bills affecting certain localities or individuals can be easily 
dealt with by judicial bodies. 

VIII. Direct Legislation by the People 

The movement in favour of direct legislation by the whale 
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people has originated from two considerations, one theoretic, 
the other practical. The theoretic consideration is 
that as all power belongs of right to the people, they 
should take a direct part in making the law. The 
practical consideration is that people have been disappointed 
with the Legislature in many cases and as such want power to 
review its action and to make laws without its intervention. In 
most of the states the party discipline is so strong as to destroy 
the individual representation. 

There are three ultra-democratic devices to secure the 
direct intervention of the people in legislation. These are the 
Referendum, the Popular Initiative and the Recall. R f 
The Referendum allows the voters to review the .ndYnftu” 
acts of the legislature before they actually pass into t,ve 
law ; the Popular Initiative gives them the right to propose 
measures to be passed by their representatives, and the Recall 
empowers them to remove an unsatisfactory representative 
before the expiry of his term of office. Besides Referendum, 
Initiative and Recall we may also add Plebiscite and Town 
meeting. Plebiscite provides for the submission of a certain 
matter to popular vote and ascertains the policy of the 
government regarding the matter. Town meeting prevails 
in New England (U. S. A.), “where the voters in mass 
meeting, elect town-officers and decide questions of local 
concern.'' 

In the rigid constitutions of Switzerland, Australia and 
Germany amendments to the constitution must be put before the 
people. There are two kinds of Referendum with regard 
to ordinary laws. In some of the Swiss cantons all laws 
whatsoever must be submitted to popular vote. Two kiada 
This is called the Obligatory Referendum. In other of 
cantons and in the Confederation and also in the Rrferendum 
American States and Esthonia, the submission of a law takes 
place only at the demand of a prescribed number of citizens. This 
is known as the Optional or Facultative Referendum. In 
Switzerland as well as in most of the American States any law 
demanded by the Legislature to be urgent is exempted from the 
operation of the Referendum. 

The principle of the Initiative has been adopted in Switzerland, 
some of the American states, Germany and Esthonia. In MjchMllm 
the Swiss Confederation 50,000 citizens may propose of th« 
an amendment to the Federal constitution either as a 
specific proposal or as a request that such be drawn up by 
the legislature. “In the first case, it must be submitted directly 
to a popular vote ; in the second, the people must be asked if 
they desire the proposal to be proceeded with, and if they by a 
majority so desijg, then the bill is drawn up and finally submitted 
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for acceptance or rejection In the cantons the regulations for 
the use of the Initiative go farther and include not only constitu¬ 
tional matters, but ordinary laws and resolutions ” In the United 
States, the Initiative is in force in 19 states for laws, and in 14 
states for constitutional amendments In Germany if one-tenth 
of the voters initiate a request for the introduction of a bill, the 
government must present it to the Reichstag If the Reichstag 
passes it, the law is promulgated without further ado, if it does 
not, the bill must be submitted to a Referendum 

The Recall prevails only in the Western American states, 
where a prescribed number of citizens send up a petition 
demanding the dismissal of an elected officer, whether 
R«ci 0 i executive or legislative, a popular vote is taken m the 
matter Provision for Recall gives much power m the hand of 
the electors indeed, but it gives scope for political intrigue A 
defeated rival may try to secure signature of voters m a petition 
recalling the elected member 

If, however, proper safeguards are used, Recall may prove to 
be of great value to the electorate by enabling it to exercise some 
check both upon the member and his party Recall should not 
be allowed to operate either m the first or in the last year of the 
life of a Legislature This nqikes its operation limited to the 
intervening three years during which it may be demanded by 
not less than half the electorate When such a demand is made 
a bye-election should be held to decide whether the member is to 
be retained or not He should not be recalled unffiss two-thirds 
of those voting desired a change In such a form Recall would 
serve as a warning to the Legislature that it needs to make 
itself trusted 

In Switzerland, every political issue to be voted by the people 
is abundantly discussed at public meetings and in the press. 

Bryce opmes that the Swiss are the right sort of people 
wtaStion u m which to try the experiment of the Referendum In 
the Western states of America too, tlie experiment can 
Referendum not be pronounced to be a failure But the example 
of the Swiss and the Americans “will not suffice to 
prove that peoples like those of Lithuania and Poland, Serbia and 
Rumania, destitute of the experience Western Americans have 
enjoyed, can expect results equally good”—(Bryce) 

In recent times another method of ascertaining the opinion 
of the people directly without the intervention of representatives 
has come into vogue This method is called Plebiscite, which 
Plebiscite means literally a Referendum on any question Napoleon 
* * Bonaparte asked the consent of the people in 1799 in 

the matter of the Constitution of the Consulate and again in ’ 
1802 when the Consulate was conferred on him for life. Louis 
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Napoleon followed the precedent set up by his great uncle Hitler 
has taken recourse to it again and again But the dictators never 
allowed freedom of speech or freedom of assembly to the people, 
whose opinion they sought Undei such circumstances, referring 
a measure to the people merely satisfies the instinct of the 
dictator for getting applause 

IX. Merits and defects of Direct Legislation 

Direct legislation possesses theoretically certain merits The 
ordinary citizens feel that sovereignty 01 ultimate authority is 
really vested in them The Referendum ensures that no 
measure which is opposed by the majority of them can McrlU 
become law If the legislature proves to be indifferent to the need 
of making certain good laws, a section of the people can tike the 
initiative themselves and force the legislature to put it before the 
public In both the processes the voters can look at the proposed 
measures dispassionately apart fiom the question of personalities 
In oidinary elections voteis sometimes find it difficult to distin¬ 
guish between the personality of cmdnlites from the policy and 
programme to which they are committed In the Australian 
constitution Referendum has helped to remove deadlocks between 
the two chambers of the legislatuie, Referendum resolved dead¬ 
locks between the Executive and the Legislature in Czecho¬ 
slovakia and Lithuania 

But from the experience it has been found that the number of 
persons voting in a Referendum is often so small that it is 
difficult, from the size of the mass abstaining from 
voting, to know whether theie is any public opinion at o^corap'ni 
all upon the question raised It is not, indeed, possible ^n b no™bt 
for many persons to vote on the complex measures jJJ d 'h* ,kcn 
which are referred to them Even well-informed 
citizens can hardly grasp the implications of laws on 
intricate subjects like Banking, Currency, Tariff and Public 
Control of an industry Moreover, the general mass of voters 
can only agree to a certain principle of legislation but they are 
not able to enunciate a principle in relation to its working 
technique, which invariably requires expert knowledge A simple 
‘yes’ or ‘no’ can not take into account the complexities which are 
inherent in almost all the questions which require solution in a 
modern state The average voter has no will or opinion on most 
questions of social significance It has been pointed out by 
Marriot that the introduction of Referendum in Parliamentary 
constitutions will weaken and embarass the Executive , “unless 
there should occur a complete break with English political 
tradition, it is hardly conceivable that a ministry could with self- 
respect, or indeed with advantage to the countrv, remain m 
27 
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office after the rejection by the electorate of a government bill of 
first-rate importance ” 

The enthusiasts for direct legislation by the people contend 
that Referendum and Initiative correct the faults of legislatures, 
which may act coiruptly or in defiance of their mandate 
But the electorate is usually influenced by newspapers 
hipnofwea and platfoim-speeches, which do not always uphold the 
gaiST 1 ”" views conducive to general welfare Defects of 
legislature can be remedied only by the elevation 
of the moral and intellectual standards of the electorate as a 
whole, and not by the mere multiplication of machinery It 
is said that under direct legislation party politics can not 
acquire sinister proportions and group authority can not be 
established But a group or faction working hard may mislead 
the mass of voters more easily than the members of Legislature 
Moreover, if a voter wants to give his considered and honest 
opinion on a question like devaluation of mpee, he will simply 
be bewildered by the variety of opinions expressed by different 
classes and sections of the community 

Direct legislation has not led to any wide-spread changes 
anywhere The general mass of people are conservative in 
temperament and the devices for direct legislation have simply 
rallied the conservative forces of society The experience of 
direct legislation in Switzerland and the states in Amenca 
goes to show tlut it has made little difference, either 
concervatfvc for improvement or the reverse, to the quality of the 
m«n“ rapera Legislatiue The opponents of direct legislation aigue 
that if the people become the final authority for 
accepting or rejecting a measure, the sense of responsibility of 
a Legislative Assembly would diminish But this argument 
presupposes a far greater frequency of reference to the people 
than is likely to be the case In a small state with an 
enlightened electorate, Referendum and Initiative would be of 
great value But m a large country like England it would 
cause such delay in the promulgation of laws that society would 
be deprived of benefits which these laws were designed to bestow 
Owing to the prevalence of wide-spread ignorance and illiteracy 
in India it is impossible to introduce Referendum and Initiative 
Moreover, the large size of the electorate makes their introduction 
impossible both on financial and on administrative grounds 

If direct legislation is not possible m large states, is there no 
means of making the influence of the electors felt during the 
intervals between general elections ? Yes, there are 
inflncDcc of f°nr ways by which the voters can exercise influence in 
USfifkSon determining policy First, the Political parties may 
bp made more responsive to the will of their rank 
and file than is now the case Secondly, the voters can form 
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themselves into a variety of propaganda-associations connected 
with particular issues The resolutions passed in such associa¬ 
tions can not but influence the Legislature Thirdly, the voters 
are organized m associations in their aspect of producers, such aB 
manufacturers, miners, engineers, teachers and doctors Such 
associations will put pressure on the Legislature for the ltmedies 
which particularly concern the special problems of their profes¬ 
sions Fourthly, the consumers of each well-defined locality may 
organize themselves into groups to see that the latest inventions 
were propeily utilised and that the puce charged does not exceed 
the cost of pioduction of the marginal producer 
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PROBLEMS OF REPRESENTATION AND OF MINORITIES 

i. Universal Adult Suffrage 

The basic principle of democracy is to provide a machinery 
through which the will of the average citizen has channels of 
direct access to the source of authority. The function of the 
Legislature is to make laws which govern the life of citizens. 

Democrats hold that each and every citizen should 
m r £ 1 v“u? t * have the right not only to represent his or her views 
•ullage hut also to make and unmake governments This right 
has been recognised after severe struggles of nearly a 
a century and a half. It was declared on the eve of the French 
Revolution that “All the individuals who compose the association 
have the inalienable and sacred right to participate in the forma¬ 
tion of the law, and if each could make his particular will known, 
the gathering of ail those wills would variably form the general 
will, and this would be the final degree of political perfection. 
None can be depnved of this right upon any pretext or in any 
government ’’ The theory of natural rights has been given up 
to-day, but more cogent and powerful reasons have been found 
to show the necessitj of conferring the right to enfranchise on 
every individual. Without franchise there can be no freedom, 
History has demonstrated that the will ot those who are excluded 
from franchise is not considered by the rulers of the state in the 
making of policy “To be free,” argues Laski, “a people must be 
able to choose its rulers at stated intervals simply because there 
is no other way in which their wants, as they experience those 

wants, will receive attention .Power that is unaccountable 

makes instruments of men who should be ends in themselves. 
Responsible government m a democracy lives always m the 
shadow of coming defeat ; and this makes it eager to satisfy 
those with whose destinies it is charged.” If the right to 
franchise is conferred on a particular class or section of population 
to the exclusion of others, the Legislature is bound to discrimi¬ 
nate against the class or section excluded from power. 

It is by the threat of violence, as in England, or by actual 
violence, as in France, that the privileged classes have been 
Modem forced to admit all citizens to the right of franchise. 
Havtfec^e eB post-war constitutions of Europe adult suffrage 

ted^fuft*’ became an usual feature. The Lower Chambers in 
“ Poland, Czecho-Slovakia, Austria, Esthonia and 

Germany were elected by all adult men and women. The new 
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constitution of Russia has also adopted this principle All the 
Dominions in the British Commonwealth have introduced adult 
suffrage with a few restrictions on certain classes of people 

But in India only 27 per cent of the total adult population 
have been enfranchised under the Constitution of 1935 Various 
qualifications, such as payment of Local, Provincial 
and Central taxes, ownership of property and education 
fitness, have been prescribed for franchise Theie is, 
however, no umfotmity in these qualifications among the 
different provinces or among the different constituencies in the 
same province Thus with reg.ud to educational qualification, 
in Madras it is simple literary, m the U P the uppei pmnaiy 
examination, in the Punjab tile primary examination, in Assam 
middle school leaving certificate but m Bengal, Bombay, Bihar, 
Orissa and Sind the qualification is matriculation examination 
Madras is not certainly moie backward than Bengal and Bombay, 
and yet the educational qualification theie is much lower than 
in the other two Piesulenctes But this divergence is a minoi 
question The fundament rl question is whether any restuction 
at all is desirable in the matter of lranchise 

In the middle of the nineteenth century when franchise was 
being extended, John Stunt Mill insisted on oeitain qualifica¬ 
tions fot voters In his^pimon, every voter should be able to 
lead, write and perform sum in the Rule of Three “If govern¬ 
ment by the whole people is to be a success,” observes 
Garner, “they must be fitted and made capable for SuKhcSSIo 
self-government “To vest the power of choosing 
those who are to rule the state m the hands of the incapable and 
unworthy classes,” as Bluntschh justly remarks, “would mean 
state-suicide ” “Give the suffrige to the ignorant,” says Laveleye, 
“and they will fall into anarchy to-day and into despotism to¬ 
morrow ” Whatever be the truth m either proposition we should 
do well to heed the saying of John Stuart Mill that “universal 
teaching must precede universal enfranchisement ” But this is 
putting the cart before the horse If franchise is extended to the 
illiterate classes, the governing classes will try to educate them 
with a view to gain their support A large number of illiterate 
factory-workers were enfranchised by the Second Reform Act 
in England in 18G7 and then the ruling classes decided to 
educate “their masters ” Moreover, neither the knowledge of 
reading, writing and arithmetic, nor high proficiency in Philo¬ 
sophy or Mathematics does equip a person with the requisite 
capacity and discretion to exercise his franchise properly. A 
real knowledge of social affairs is fundamental to any real en¬ 
franchisement and sound decisions The education test is no donbt 
sound in principle, but the difficulty lies in the lack of a just and 
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practical criterion by which it can be applied. “There is no 
doubt,’’ says Finer, “that tests based on knowledge now available, 
and indispensable to rational voting, would exclude some 95 per 
cent of all adults from franchise.” 

In the nineteenth century possession of property was regarded 
as an essential requisite for franchise for»three reasons. First, 
those who had property were said to have some stake 
Qualification m the country and as such were bound to give their 
considered opinion at the time of election. Secondly, 
it was apprehended that if franchise be extended to those who 
do not possess property would make an attempt to put an end to 
private property. Thirdly, it was thought that those who 
possessed property were men of education and so were compe¬ 
tent to 'pronounce upon public affairs Hut with the spiead of 
general education among all classes, the third argument has no 
longer any validity If franchise is limited to the propertied 
class only, government becomes corrupt and manifests all the 
evil features ol the ancient oligarchy. Moreover, though the 
property qualification has been abolished in all progressive 
states, yet the propertied class exercises too much influence in 
the actual administration of the count) v They arc sufficiently 
powerful and do not require any special protection. It has also 
to be remembered that men without property have as much 
stake in the country as the propertied class has. Every citizen 
is entitle’d to see that the government is conducted in such a 
way as to give adequate protection to his life and liberty and to 
improve the general condition of the country It is for this 
reason that modern opinion advocates the abolition of property 
qualification 

In every state franchise is limited only to thoqe who have 
attained the legal majority, though the age of attaining majority 
differs from country to country In Russia, Turkey and Argentina 
the age of majority is 18, in Germany and Switzerland 
Qualification 20, in Britain, B’rance, Italy, the U S A , Poland and 
Belgium 21, in Norway 2b, in Finland 24, and in 
Spain, Japan, Denmark and Holland 25. .The reason for exclud¬ 
ing minors is that their mind is not sufficiently developed to 
deliver a sound judgment 

The question whether a person should have his residence 
in the place where he votes or from where he stands as a 
candidate has been much debated. The condition like 
Qualification that of the United States requiring a person to vote 
only m that district which contains his residence 
promotes sectional outlook and introduces provincialism at the 
expense of national requirements. In England, a person may 
vote in every district in which he or she possesses the quail- 
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fieation locally required The question which is really impor¬ 
tant m this connection is whether a candidate should be a 
resident of the constituency from which he seeks election 
If the residential qualification is insisted on, men ot inferior 
qualifications may be returned to the Legislature to the exclusion 
of more capable men, who may leside in a particular electoral 
division in large number “The ability, at the command of 
a state,” observes Laski “does not distribute itselt with 
mathematical accuracy ovt 1 the electoral divisions New York 
is more likely to have a numbei of men capable of playing 
a distinguished part in the Senate than Delaware or Nevada” 
If the residential qualification is rigidly enforced the candidate 
may prefei getting hmrselt elected with the help of sinister 
interests to deieat and total exclusion from political life Some 
constituencies, again, have pronounced views on ceitam subjects, 
and if the resident representative difteis from these views, 
he would have no chance of being ie elected ITmvcisal adult 
suffrage should mean also the right of adult women to vote 
In the last century there was •» good deil of controversy in the 
western countries on this topic But now-a-days most of the 
enlightened states of the world have allowed I he women to 
exercise the right of franchise 

It. Franchise for Women 

In the hist lull of the nineteenth cental\, extrusion of 
franchise to women was not consideied essentnl to the principle 
of democratic government The demand tor universal Ch>mplo 
suffrage, as put forward by agititors like the Chartists, of women s 
meant in piactice the demand tor manhood suffrage to C * D ” 
the exclusion of woman suffrage Jeremy Bentham and John 
Stuart Mill took up the cause of women and adduced the following 
arguments to show that there can be no valid leuson to debar 
women from franchise 

First, sex alone should not prove to be a qualification or 
disqualification for the right of franchise , the entenon for 
determining the right is not physical, but moial and 
intellectual “If,” observed Judge Story, “it be said jjjr to "° 
that all men have a natural, equal and inalienable light j^^* 1 
to vote because they are born tree and equal , that they 
have common rights and interests entitled to protection and 
therefore an equal right to decide, either personally or by their 
chosen representatives, upon the laws and regulations which 
shall control measure, and sustain those rights and interests— 
what is there in those considerations which is not equally applicable 
to females, as free, intelligent, moral beings entitled to equal 
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rights and interests and protection and having a vital stake in 
all the regulations and laws of society 

Secondly, laws concerning the rights of women, should not be 
made by men alone. Women are, moreover, physically 
S»“d5o weaker, and therefore, require special legislative pro- 
M&tnud tu tection, which can be secured to them only by giving 
them franchise. 


Thirdly, as women have received in most of the states equal 
civil rights with men, and are freely admitted to all professions 
Miny and employments, there is no reason why they should 
women posi- not have political enfranchisement. If educational 
qualifications and payment of taxes be considered essen- 
uoa * tial conditions for franchise, exclusion of self-supporting 

educated women from the right to vote becomes extremely 
illogical. 


Fourthly, woman suffrage would introduce into public life a 
purifying element. Women can exercise their moral influence 
Women on their m ale relatives m preventing the latter from 
moral’' selling their votes for any extraneous consideration. 
Sfufenc* on Moreover, they can wield a decisive influence in 
political life securin g the enactment of advanced social legislation, 
particularly as regards such matters as child labour, the employ¬ 
ment of women m factories, the public health, tenement houses, 
and pure food legislation. 


Antagonists of women’s lights advanced a few arguments 
which are mentioned here to show how fallacious these were. 

The opponents of women’s franchise pointed out tha't 
Srafnterfere active participation of women in public life would tend 
tTi'duIj’e”?*' *° destroy her feminine qualities and interfere with her 
domestic duty. It may be said in reply that occasional 
exercise of the right to choose representatives does not take much 
time; on the other hand, the interest taken in political affairs 
sharpens the intellect of women. 


Again, the opponents of woman-franchise argue that if the 
wife does agree with the husband m the matter of voting, her 
vote is a mere duplication of her husband’s vote ; if, on 
dominated* the other hand, she does not agree with her husband, 
huibamda? discord would be introduced in family life. To this 
objection Mill replied,—“There would be some benefit 
to them individually in having something to bestow which their 
male relatives cannot exact, and are yet desirous to have. It 
would also be no small thing that the husband would necessarily 
discuss the matter with his wife and that the vote would not be 
his exclusive affair, but a joint concern.” 
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Some opponents of female suffrage opine that as . women are 
incapable of military service, they should have no franchise To 
this argument it may be replied that many women are 
now serving as soldiers and nurses Moreover, men SaSSiS^* 
who are not trained as soldiers are raiely called into 
the service If it be argued that majority of ■women m 
some states do uot desire franchise, Mill would reply,— ‘It is a 
benefit to human beings to take off then fetters, even if they do 
not desire to walk ” 

Franchise has been extended to women in all western countries, 
except Latin Europe, where there still lingers a religious senti¬ 
ment against the political emancipation of women 
In Japan women do not enjoy franchise In India the of 

ratio of women to men voters for the Provincial 
Legislature was roughly speaking 1 to 20 under the 
Constitution of 1919 According to the present constitution the 
ratio has increased to 1 woman as against 4 5 men voters The 
right to franchise has been extended to all women (a) who poss¬ 
ess a property qualification m then own light , (b) who are the 
wives or widows of men yvith the property qualifications and 
(c) who have an educational qualification It is a matter of 
great regiet that very few women voteib in India cared to exercise 
then franchise in the election to Piovincial Legislative Assemblies 
in 1937 The percentage of women who voted in contested 
constituencies was 5 2 in Bengal, 7 9 m Bihai, 19 3 in the U P , 
31 5 in Madras, 33 7 in the Punjab and 42 4 m Bomba\, This 
shows that women of those piovinces whei e the Purdah system 
prevails, were moie negligent in the peifoimance of their ci'io 
duties than their sisteis of the moie enlightened provinces 

III. Plural Voting and Weighted Voting 

It has been contended by many that universal suffrage, without 
taking into consideration the differences in wealth, age and 
education, does not conduce to the development of a 
representative public opinion They say that those 
who are more capable and efficient should be allowed 
to exercise a wider discretion than the oidinary electors To 
this end in some countries the system of plural voting obtains 
Under this system the same men possessing properties in different 
constituencies {nay vote m all these constituencies Again some 
electors may exercise their votes several times as owners 
of properties, payers of income tax and as graduates of democratic 
universities But with the progress of education and 
democratic ideas in all countries this system is gradually dying 
out. In India, the system of plural voting has been abolished, 
though graduates of the university and the electors of the land- 

28 
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holders’ constituency have been allowed to exercise a special 
second vote by the Act of 1935. 

A variety of plural voting known as the weighted voting exists 
in Belgium, where the advantages of universal suffrage are sought 
to be combined with plural voting. Every, male oitizen 
Idvoiuf*' in Belgium of twentyfive years and a resident at least 
of one year is allowed one vote. But every body who 
is aged 35 years, has a legitimate isBue and pays a tax of 
5-francs to the State, is allowed a supplementary vote. A land¬ 
holder again even at the age of 25 is entitled to this second vote 
if his property totals at least 2,000 francs. Two supplementary 
votes are allowed to every citizen of twentyfive years, who 
possesses a diploma from an institution of higher learning or a 
certificate showing the completion of a course of secondary 
education or who holds or has held a public office or who practises 
or has practised a private profession which presupposes that the 
holders possess at least some secondary education. The maximum 
number of votes that can be enjoyed by a single person is limited 
to three. 

The underlying principle of this system, in the words of 
Gilchrist, is as follows : “Weighted voting means that the 
persons who have greater interests at stake or persons 
on^th/ruie better qualified to vote receive more votes than those 
finorant less qualified or who have smaller stake in the country. 

The system prevents the ignorant and uninstructed 
mass of the community from overriding the intelligent and 
capable few. It recognizes that some men are wiser and better 
fitted to choose and that some men’s opinions should count for 
more than other’s in ascertaining the general will.” 

The system is subversive of the principle of democracy for it 
discriminates between man and man simply because one man 
happens to be rich and another man poor. Besides, a 
2e criteri- iHer© course of training in an institution does not 
superiority necessarily mean that a man receiving the education is 
far superior in every respect to another man who has 
not received any higher education but has a practical insight of 
men and affairs to a greater extent than the former. 

The argument that a man engaged in a profession has acquired 
Employs.. g reater capacity so as to be entitled to plural voting, is 
SwsyVfa. not alwa >' s Enable. For it happens that an employee 
*.mp°oy«. P ° s8ess ® s a greater efficiency and interest in public 
aflairs than his employer. 

Under this system, an undue premium is given to education. 
Difficulties “ lU strongly advocated the view that greater weight 
«ofc should be given to educated people. The real difficulty 
lies m the fact that there is no standard whereby the 
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fitness or otherwise may be measured Education is not of the 
same type in all institutions and besides it does not impart the 
same sort of training everywhere And all minds also do not 
receive equal benefit from education So a uniform privilege 
extended to all does not ensure beneficial results 

The system of plural voting often leads to corruption and it 
serves the interests of party politics very well So 
this instrument is employed to secure results which ^mptwo 
are not conducive to a representative democracy 

IV. Size of Electoral Districts 

It is customary to divide the state into electoral districts or 
constituencies foi the sake of convenience m choosing represen¬ 
tatives Each constituency may return either one or several 
members Where one member alone is returned fiom each 
constituency, it is called the single member distuct plan or 
Scrutm dc Arrondissement The plan by which a Two 
number of leptesentatives is chosen on the same ticket method, of 
is known as the general ticket method or scrutm de conetitaen 
lute In Great Britain, the United States and France c '“ 

( since 1927 ) the former method prevails, while in most 
of the other continental states the latter method has 
been adopted Both the methods have got some advantages 
and disadvantages 

The District Ticket Plan is simple and convenient as the 
voter has simply the duty of casting a ballot for one represen¬ 
tative The voter is likely to know the respective 
merits of the rival candidates , and the chosen pUn^mly 
representative is also acquainted with the needs of 
his constituency But the very advantages of this 
method are the source of its grave demerits The representative 
being chosen from a small electoral district, is likely to take a 
narrow and particularistic view of public- questions instead of 
a broad national view Moreover, the district plan narrows 
the range of choice of voters and may lead to the election of 
inferioi men 

It is claimed by Garner that the district method tends to 
secure representation to the minonty party in the state, city or 
province as a whole. “If all the representatives are 
chosen from the state at large on a general ticket, the represent*- 
party having a bare majority will elect all and the 
minority none ” But the experience of the elections 
in. England and the United States shows that the single-member 
constituency plan can not guarantee that the majority party m 
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the country will gain a majority in the assembly or that a very 
large.minority may be adequately represented. At the general 
election of Great Britain in 1922, the Conservatives won 296 
seats with 5,381,433 votes, the Labour party 138 seats with 
„ . 4,237,490 votes, and the Liberals 54 seats with 

proper- 2,621,168 votes. This means that the Conservatives 

RproMiita- polled only 18,180 votes per seat, the Labour party 

Ho “ 30,74)6 votes per seat, and the Liberals as many as 

48,540 votes per seat. Such glaring anomalies have been brought 
to light after each' subsequent election. Similar illustrations of 
the shortcoming of the one-member constituency are to be found 
in the United States too. In both the countries agitation is being 
made to remedy these anomalies. Laski, however, is in favour 
of single-member constituency because in a multi-member consti¬ 
tuency there can be hardly any personal relation between the 
member and his constituents. 


V. Direct ns, Indirect Election 

The influence and role of the elector vary with the directness 
or indirectness with which the electoral function is exercised. 
In various countries of Europe when large extension of the 
suffrage was made, a system of indirect and double 
m«tbod« of election was introduced at the same time as a means 
Goo" 1 " 1 " counter-acting or attenuating the possible evils of a 
democratic suffrage. In France, the senators are 
elected indirectly. Indirect election has also been adopted for 
electing members of the future Federal House of Assembly. 

The principal argument in favour of indirect election is that 
it eliminates to some extent the possible dangers of universal 
suffrage by confining the ultimate choice to a body of 
of indirect select persons possessing a higher average of ability 
election and necessarily feeling a keener sense of responsi- 
bility. Secondly, it tends to diminish the evils of party passion 
and struggle by removing the object of the popular choice one 
degree and confining the function of the electorate as a 
whole to the choice of those upon whom the ultimate responsi¬ 
bility must rest. Rut where the party system is 
highly developed, the indirect scheme will defeat its 
purpose as the intermediate electors will be chosen 
under party pledges to vote for particular candidates. Intermediate 
electors are likely to think lightly of their responsibility as their 
offices are temporary and occasional. The primary electors are 
likely to lose vivid interest in the final results as the final choice 
is taken away from them. Thus indirect election is out of tune 
with the very spirit of modern democracy. Finally the system 
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might give rise to bribery and corruption as the number of 
electors is comparatively small 

VI. Territorial vs. Functional Representation 

The democratic states of Europe adopted the principle of 
territorial representation because it was considered the most 
convenient way of grouping a large body of citizens c> f 
In the middle ages, when Parliament originated in £? r °Vf ,on rf 
England and in a few of the continental states, tenure repre»e n «- 
of land was the basis of political obligation and the tlon 
produce of land was the chief source of taxation Theie was 
some sort of homogeneity ot mteiest in each locality Ho terri¬ 
torial aLeas weie legaided as proper units foi lepiesentation in 
Parliament Later on, political theorists justified the system of 
territorial representation on the gtound that the interests within 
a particular region are fund unentally unified and that there is 
difference in interests between one region and another But 
the development of communications, growth of the party 
system, and the use ot numerous tiadcs and professions m each 
locality have, on the one hand, him red out fhe distinctiveness of 
paitieulai legions and on the other, destioyed the homogeneity 
of different legions 

The scheme of temtorul representation has been attacked 
mainly on two grounds First, that the voters in any teiritorial 
constituency are rarely homogeneous in political needs _ , , 

and opinions and so they can not be represented objections 
propeily by one man Secondly, undei the territorial toIt 
system only the majority fractions of the several groups in society 
are represented and the minouties .are given no voice m the 
government of the country The critics of territorial representa¬ 
tion, therefore, suggest functional representation as a remedy of 
the evils they complain of 

The advocates of functional representation argue that the 
people engaged m the same kind of work or owning the same kind 
of property have more in common than people living in 
the same district Conflict of economic interests is the fmc5oiu!i 
chief political issue of the present day and as such each 
economic group, as for example, manufacturers, 
artisans, landlords, farmers, agricultural labourers, traders, 
bankers, the liberal professions, governmental employees etc., 
should have separate representation The provisional German 
Economic Council set up in 1920 contained 346 mem- Pr , cticml 
bers of the following categories Agriculture and difficulties^ 
Forestry 68 representatives, Gardening and Fisheries 6, represent*- 
Industry 68, Commerce, Banking and Insurance 44, tion 
Handicrafts 36, Consumers 30, Government officials and liberal 
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professions 16 and Government nominees 24 representatives. In 
the first six groups employers and employees were jointly repre¬ 
sented, each nominating half of the members. It was hoped that 
the employers and the employees in each group would stand toge¬ 
ther. But m practice the united German trade union organization 
brought about the collaboration of the labour members of the 
various groups. Similarly, the employers as a class became united 
The history of the German Economic Council illustrates the 
difficulties of functional representation It is difficult to define 
the groups, assign number of representatives to each group 
equitably and to distribute individuals among the groups properly 
' The eponomie groups are not really antagonistic to one another 
but are inter-dependent. Besides these difficulties of division and 
assignment there are serious theoretical objections to functional 
representation. 

Divisions among social classes are not inainlv due to occupation. 
There are many important occupations which form distinct mte- 
_. t , rests in relation to fundamental political questions, 
objections to Every group is equally interested in the preservation of 
represent*- peace and order, and in the piomotion of health and 
culture. It is also pointed out by some wi iters that the 
legislative assemblies are chosen to represent the interests of the 
nation as a whole and not the special interests of particular classes 
Functional representation will invite and sometimes force the 
citizens to consider first their particular interests and then to 
think of general interests It will promote struggle between the 
different interests and forces. A legislative assembly composed 
of so many different elements will tend to become more a 
debating society than a law-making body. 

It is admitted even by the political “pluralists” that the matters 
of common interests like defence, health and education should be 
conducted by the device of territorial representation, but they put 
up a strong case for making the authority federal in character. 
Their line of argument has thus been summed up by Coker . “A 
political theory that is realistic must recognise that the 
re'SSnWng modern community is made up essentially of groups 
««o*ci. 0 u’L rather than of individuals, and the ordinary citizen can 
o"b£d.“”' ke organically linked with the community only through 
the various intermediate associations into which his 
more intimate interests naturally draw him He can impress the 
stamp of hiB will and opinion only on those decisions that relate 
to matters he can understand and in the formulation of which he 
can collaborate with others with whom he feels some special 
bonds of vocational or cultural interest. The associations formed 
on these bonds, therefore, should become substantially autono¬ 
mous in both policy and administration.” ' 



VII. Relation of the member to his constituents 

The relation of the member to his constituents haB been a 
subject of controversy in the past. One school holds that the 
member should be merely a delegate of his constituents and his 
function is simply to act as the mouthpiece of his voters. He is 
to seek the mandate of his constituents in every im¬ 
portant matter. It was thought that the sovereignty £p*e«nta- 
of the people can be translated into practice in this tive 7 
way. The other school holds that the member is a representative, 
who is in accord with the general views of the constituency and 
who is chosen as a person eminently fitted by character and attain¬ 
ments to meet and consult with other representatives in the 
council of the nation on public affairs. He is not bound to consult 
his constituency at every step, but if any definite pledge has been 
given by him at the time of election, he is bound by honour to 
fulfil it. This theory of representation is held by the majority of 
writers on political science to-day. The electoral law of France 
and Austria, and the constitution of the Swiss Confederation 
declare that the members of legislature are representatives of the 
whole people and are not bound by propositions and instructions. 
A convention has grown in all other constitutions that the repre¬ 
sentative of a locality must consider himself not as representing 
his district, but as representing the nation. 

Bryce, however, holds that the present tendency in England is 
“to make the representative more distinctly a delegate than he is 
in France or Italy.” Where the member is bound by 
the instruction or mandate of his constituency he* be- 
comes a delegate rather than a representative. A delegate 
is a spokesman of the party which holds the majority in the 
constituency and is bound, whatever may be his personal opinions 
on any question, to speak and vote as the majority commands him. 
The delegate theory of representation has been attacked by Lieber 
as “unwarranted, inconsistant and unconstitutional.” Lord 
Brougham expresses the same view in the following words : “The 
peoples’ power being transferred to the representative body for a 
limited time, the people are bound not to exercise their influence 
so as to control the conduct of their representatives, as a body on 
the several measures that come before them.” If the member is 
to receive instruction from his constituency, there must be a per¬ 
manent committee of the party from which he has been elected. 
A heterogeneous body of fifty or seventy thousand voters can not 
issue instructions. The system is issuing instructions to the 
member would result in increasing the control of local party 
committees, in making a cabinet even more powerful over its 
followers than what it is now, in reducing the value of parlia¬ 
mentary debate, and in deterring men of independent character 
from entering parliament. Moreover, the conditions which existed 
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at the time of his election may change before the expiry of his 
term and he may find that the pledges he made before the election 
should not have been made, had he foreseen the change of condi¬ 
tions. He has the right to derive profit from what he learns 
from discussions m the legislature and from other sources of infor¬ 
mation and in the fuller knowledge of circumstances he may 
change his opinion. But he should, at the same time, maintain 
a sort of decent consistency m his conduct. If he had been 
elected as a Free trader, he should not go over to the side of 
Protection without consulting his constituency. 


It is to be noted that m stating the objections to the delegate 
theory it has been assumed that the member will act not so much 
as the delegate of his particular constituency, but as 
raxudexion the delegate of the party, to which he belongs. The 
proMem' problem of representation has taken a new aspect on 
account of growth of communication and of party orga¬ 
nization. The mandate of a section or group is now important 
in the party councils and not in Parliament. The candidate 
before his election takes the pledge of submitting himself to party 
discipline. Such a system is necessary for keeping the party strong 
and united hut its danger lies m making the party leaders tyran¬ 
nical and in closing the door against the inventive new member 
or small minority. Laski raises an emphatic protest against the 
theory that a member is a mere delegate of his party. “A member”, 
he writes, “is not the servant of a party in the majority in his 
constituency lie is elected to do the best he can in 
BwkVind the light of his intelligence and his conscience. Were 
the he merely a delegate instructed by a local caucus, he 
thior> te would cease to have either morals or personality.” 

Burke in his classical Bristol speech of 1774 put the 
case against the delegate theory m the following words • “It 
ought to be the happiness and glory of a representative to live in 
the strictest union, the closest correspondence and the most 
unreserved communication with his constituents. Their wishes 


Protest of 
Burke and 
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against tbe 

delegate 

theory 


ought to have great force with him ; their opinion high respect ; 

their business unrenntted attention.Your representative 

owes you not his industry only but his judgment ; and he betrays 
instead of serving you, if he sacrifices it to your opinion.” 


VIII. The Problem of Minorities 

Minorities may be broadly classified under two heads—racial 
or national, and political. Racial or national minorities are groups 
of individuals who are linked with one another by common ties 
of national or cultural consciousness, who look back to the 
glories of a common past, and live in a state dominated by 
another group with a larger numerical strength. They differ 
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from the majority group in race, religion or language, and 
look upon their peculiar cultural features, social institutions 
.and religion as clear expression of their separate 
individuality. They apprehend that their distinctive 
culture may be destroyed by the majority group. The ^JnoriS# 
examples of such minorities were the Germans living 
in Poland and Czecho-Slovakia in the period between 1919 and 
1939. Such minorities are conscious of their separate nationa¬ 
lity. Political minorities, on the other hand, have got no separate 
national consciousness They are really political parties with 
programme different from that of the party in majority A 
National minority is permanent in character, while political 
minority is temporary in the sense that it may become one day 
the majority party and form the government of the country. 
National minorities flourish in heterogeneous states, while 
political minorities exist in homogeneous communities like 
England and Prance The minority problem in India, however, 
is m many important lespects different from that of national or 
political minorities in western countries 

As a result of the last Great Wat the nationality of many 
large groups of persons was changed Some states were created 
in Central and Eastern Europe with fragments of many 
nationalities Thus, in Poland there were 10 lakh Germans, 
50 lakh Ruthenes, 15 lakh Ukrainians, 15 lakh White Russians, 
2 lakh Great Russians, 1 lakh Lithuanians, 30,000 Czechs, 
and 30 lakh Jews In C/echo-Slovakia there were 33 lakh 
Germans, neatly 0 lakh Ruthenes, 90 thousand Poles, 
7 lakh Mag\ ars and 20 lakh Slovaks In Yugoslavia there were 
nearly 0 lakhs of Germans, 47 thousand Czechs, near]} 5 lakhs 
of Magyars, 35 lakh Croats, 10 lakh Slovenes, 70,000 Slovaks, 
2 lakh Rumanians, 50 lakh Serbs, and 4 lakh Albanians. In 
Rumania there were 7 lakh Germans, <i lakh Ukrainians, Ifi'lakh 
Magyars, 2 lakh Turks and nearly 10 lakh Jews Turkey contains 
20 thousand Bulgars, 05 thousand Armenians and 115 thousand 
Albanians. It would be a mistake, however, to think that the 
problem of minorities was acute only in the newly created 
states. Italy got from Austria the southern part of the province 
of Tyrol as far as the Brenner Pass containing 2 lakh Germans. 
She acquired under the Treaty of Rapallo from Yugo-Slavia 
the provinces of Ronzia-Gradisca, Trieste and Istna, containing 
5 lakhs of Slovenes. The League of Nations sought to protect 
the rights of the minorities in the newly created small states by 
embodying these rights in the Peace Treaties. The nature of 
these rights may be seen from the following summary of the 
treaty with Poland. 

(1) Poland undertook to assure full and complete protection 
29 
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of life and liberty of all inhabitants- of Poland, without distinc- 
tioif of birth, nationality, language, race or religion, 
minority* (2) All inhabitants of Poland are entitled to the 
wwmpUficd free exercise, whether public or private, of any creed, 
Tr*«ty Poli,h re ligi° n i or belief, whose practices were not inconsis¬ 
tent with public order or public morals. 

(3) Inhabitants of regions made part of Poland, under the 
arrangement which set up the state of Poland, were admitted 
to be Polish nationals without any formality. All persons of 
German, Austrian, Hungarian or Eussian nationality, who were 
born in these territories, of parents habitually residing there, 
were to be admitted as Polish nationals. 


(4) In Poland, all Polish nationals are equal before the law. 
All enjoy the same civil and political rights, irrespective of 
race, language or religion. Differences in religion do not pre¬ 
judice any Polish national in matters relating to the enjoyment 
of civil or political rights, such as admission to public employment, 
functions and honours, or the exercise of any professions and 

industries. 

* 

(5) No restriction must be imposed on the full use, by any 
Polish national, of any language in private intercourse, in 
commerce, in religion, in the press, or in publications of any 
kind, or at public meetings. This does not debar the Polish 
government from having an official language of the state. But 
if such an official language is established, adequate facilities must 
be given to Polish nationals of other than Polish speech, to use 
thqir national language in speech or writing before the courts. 

(6) Polish citizens belonging to racial, religious or linguistic 
minorities are assured the same treatment and security, in law 
and in fact, as all other Polish nationals ; and particularly they 
have equal rights to establish and control at their own expense 
charitable, religious, and social institutions, schools and other 
educational establishments, along with the right to use their own 
language, and to exercise their religion freely therein. 

(7) In the public educational system of Poland, both in town 
and country, wherever Polish nationals of other than Polish 
speech were to be found in considerable proportion, adequate 
facilities must be provided to ensure, that, in the primary schools, 
instruction is provided to the children of such Polish nationals 
through the medium of their own language. Polish language 
may, however, be made compulsory by government as a subject 
for instrnction in these schools. 

(8) Wherever in town and country, there is a considerable 
"proportion of such Polish nationals, belonging to racial, religious 

or linguistic minorities, these minorities are assured a share in 
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the enjoyment and application of the money which may be 
provided out of public funds by the State, Municipal or other 
budgets for educational, religious, or charitable purposes 

These guarantees, on paper, seem to be quite satisfactory 
But the difficulty lies in securing the rights in actual practice 
The minorities were not given any legal personality m De£Kts 
International Law If there was any infraction of of these 
their rights the only lemedy open to them was to 
induce some outside powei or authority to take up their cause 
and diaw the attention of the Council of the League of Nations 
On the coinpl unt bv one of the signitoi y States to the Treaty, 
or a metnbei of the Council of the League, the mittei could be 
referred to the Permanent Court it the Hague “for an advisory 
opinion’’ The League had'no real effective power to enforce 
its decision, even when it was convinced that a breach of 
minority lights had taken place Many powers persisted in 
defying these guarantees, not ibly the Poles who announced in 
1914, that, they did not intend to accept the League interference 
in the treatment of the Ukrainians 

It has alieady been pointed out thit the guarantees were 
applicable in the case of new oi succession st ites only Big 
states like Italy were not bound hv such tieaty lights 
Italy followed the policy of Italnmz ition in South durable to 
Tyrol The Lithuanian delegation to the League of 
Nations demanded that all the States should be asked ™' c n h °“" t ' s ° f 
to adhere to'and accept a general Treaty for the pro¬ 
tection of minorities But objecting to this proposal the Dutch 
Senator, Baron Wittert Von Hoogland said “The introduction 
into the laws of all countries of provisions protecting minorities 
would be enough to cause them to spring up where they were 
least expected, to provoke unrest among them, to cause them 
to pose as having been sacrificed, and generally to create an 
artificial agitation of which no one had up to the moment 
dreamed It would be rather imaginary illness from which 
so many people think themselves suffering the moment they 
read a book on popular medicine ” 

The problem of minorities would remain a baffling one so 
long as the concepts of sovereign nation states and of majo¬ 
rity rule would prevail The notion of sovereign robIem 
state stands m the way of effective protection of JjAinou 
rights of minorities by an international organization 
The majority under democratic form of government, usually 
put obstacles to the way of enjoying equal rights of work, 
and employment, self-realization or self-expression by mino¬ 
rities Various schemes of representation have been suggested 
to guarantee the rights of minorities ; but on examination, 
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they are all found defective. A radical change in mental horizon 
of all the people —the majority as well as the minority seems 
to be the only possible solution of the problem. 


IX. Methods of Minority Representation 

When the western writers talk of the problem of re¬ 
presentation of minorities, they think of national and political 
minorities. They do not ever dream of suggesting' separate 
electorate or joint electorate with reservation of seats, 
because they have got sense enough to understand 
that such devices are the surest ways of perpetuating 
class divisions and hostilities, and of destroying the 
very essence of democracy. In their discussion of 
problem they assume that parties will be organised in a 
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democratic country on national lines and some one party or 
coalition of parties or groups, commanding majority of votes 
in the constituencies will form the government. Some 
writers think that'under such circumstances there should be 
a method of allowing a minority party to secure certain seats, 
in the Legislature in proportion to its numerical strength. 
“The importance ot providing some representation tor minorities,” 
wrote Lecky, “is extremely great. When two-thirds of a consti¬ 
tuency vote for one party, and one-third for the other, it is 
obviously just that the majority should have two-thirds and the 
minority one-third of the representation ” 


Various schemes and expedients have been designed to give 
Font representation to minority parties or groups. The most 

methods of important method is known as Proportional Represen- 
ZSXT' tation, and we shall discuss it in the next section. The 
minorities 0 th er schemes are : Limited Vote plan, Cumulative 
method and Second ballot. 


The "Limited Vote system” can be introduced only when three 
or more members are to be chosen from each constituency. 

If three members are to be elected, a voter is allowed 
Limited to vo t e f or two candidates, so that the minority is 
reasonably certain to elect one of the three members. 
But this can happen only when the minority is a large one. 
It used to prevail in Spain and Portugal. 

According to the Cumulative method, an elector is allowed 
to cast as many votes as there are representatives to be 
chosen from a constituency, but he can cumulate them on 
one or jnore of the candidates. Suppose, three members 
are to be elected from one constituency, then a 
voter can cast all his three votes for one candidate. 
This method is superior to the ‘Limited Vote’ plan in 


l 
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as much as it enables a small minority to elect at least one 
member by cumulating its votes on a single candidate This 
system prevails in the election for the Lower House of the Illinois 
Legislature It has also been adopted for plural-member 
territorial constituencies under the Government of India Act, 
1935 But it leads to much wastage of votes, because a popular 
candidate will get many more votes than what are necessary to 
elect him It may also give over-representation to minorities 
But at any rate a weak party cannot be routed entnely as is 
possible in constituencies wheie the principle of bare m ijonty is 
observed 

According to the Second Ballot plan an absolute majonty of 
votes cast in a constituency is neccssiry tor election In a single 
inombei constituency theie may be three, or four, or five cadi- 
dates If none of these candidates secure an absolute majority, a 
second election is held with the two candidates who have secured 
the highest number of votes in the Gist election The cost of a 
second election may be avoided b\ asking the votei to state his 
second prefeience, which is biought into effect, it, on the first 
count, on candidate gains an absolute majority This system is 
ptevalcnt m Australia foi Commonwealth elections But it can 
hardly ensure the election of a candidate of the mmoiity party 
It eliminates the least popular of thiee or more candidates, but it 
tends to increase the election expenses and offer undesirable 
temptations to bargaining and intrigue 

X. Proportional Representation 

Proportional Representation is a method of election which 
aims at seeming a repr esentative assembly reflecting with more 
or less mathematical e xactness the vario u s divisions or Function , 
groups in the electorate It seek s to r emedy some of_ »nd hutorj 
the defects of the method of .election-by simple majority tion.i iic- 
lifthe single member constituency If in a partjcuhir pr '*' nt ’ tIon 
area' there are ten single-m ember constituencies and in each of 
them 49 per cent of electors._bel.png to one party and 51 per cent 
to a nother, the votes of minorities are thrown away, and all the 
seat s are capture d bv the maiority pa rty The 49 pei cent of the 
poj3ulsJgqn_send to_the Legislature not the members'ttiey”wished 
to have, but the members they wished not to have Under the_. 
Proportional system they can sand four members out oT ten The 
idea of Proportional Representation appeared as early as 1793 
in the French National Convention , but it got wide publicity m 
1856, when Carl Andrae, the Danish Minister of Finance, pub¬ 
lished a scheme and the next year Thomas Hare, an Englishman, 
expounded it in a pamphlet entitled ‘The Machinery of Brepresen- 
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tatwn' Hare elaborated it in 1859 in his Treatise on the Election 
of Representatives, Parliamentary and Municipal J ohn Stua rt 
Mill extol le d the vir tue ni his scheme and called it one oP'the very 
greatest improvements yet made in the theory and practice of 
government ” "TEeprimary function"of a representative assembly 
is to undertake social and economic legislation, which touches the 
everyday interests of different classes in society It is the object 
of Proportional Representation to bung into the Representative 
assembly the various classes and groups m the community m 
rough proportion at least to then stiength It can be adopted 
only where there are niulti-membei constituencies Under this 
system, if a certain number of voters in a multi-member consti¬ 
tuency can agree upon a candidate, the candidate may be elected 
It was adopted in thuteen European states The number of 
votes requued for electing a candidate differed from state to state 
In Austria it was 39,500 , Belgium 40,000 , Bulgaria 20,000 , 
Czechoslovakia 45,400, Denmark 22500, Finland 17,125, 
Germany 127,000 , Ireland 20,000 , Netherlands 70,800 , 
Norway 17,650 Poland 61,200, Sweden 26,100 , and rn Switzer¬ 
land 20,000 There are two chief valiants of proportional Repie- 
sentation—the single transferrable vote, idvocated b\ Thomas 
Hare and used in American cities and lush Fiee State, and the 
List system widely used in Europe More oi less mixed plans are 
used m Belgium, Denmaik, Netherlands, Norway, Sweden and 
Switzerland 

The si ngle transfe rrable system provides for the election of 
representatives by general ticket, and allows each elector to 
vote for on e cand i date or for a Jointed number, and also 
TL-.L.H- ~ Perimts him to indicate his sec ond and third choices or 
Trma*ferra- preferences Suppose, ma four-membeicd constituency, 
bic ayatem _g elector is c alled upon to choose between ten 
candidates The voter places beside four of the names 
oTcandidates the numbers, 1, 2, 3, 4 to express his preferences 
The total n umber of valid votes is_ divided by the number of 
re pFesehtat iyes to be cho sen pl us one and the quotient plus one 
is taken as the quo ta necessary to elect any can didate If one 
lakh of voters actually voted in the election, then the quota 

minld_be 4+1 ~+1 = 20,0 00+1 =20 ,001 votes IntheAndrae 

scheme the quota is obtained by dividing the numbei of valid 
ballot papers by the number of seats to be filled In the present 
instance the quota under Andrse system would be 25,000 instead 
of 20,001 In counting the ballots, at first the first choices only 
are considered, and as soon as a candidate has received a number 
of votes equal to the quota l ie m, declared elected and no more 
votes are counted fonhirn His surplus ballots a re transferred to 
tfie next available chames. Then, if,all_ the seatsare^hotUlliJ up 
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owing to the fact that not a sufficient numbei UL candidates 
reaches the quota, the oth er sea ts are filled by taking the s econd 
preferences of the voters who have alread y voted f o r the already 
su ccessfu l candidate or candidates, who, therefore, do not requ ire 
t hese votes ; then The third and so o n until T i l th e seats are fille d 
up . The vote may be transferred in another way. If a sufficient 
numbe r of candidfl .tes.-can not he b rought up t o, the quota by 
tran sferring the surplus, votes, of the successful candidate or_ 
candidat es to others? then the candidate with the lowest, number 
is eliminated ( or m ore than one if necessary) and his or their 
votes are added to others accord ing to the preferences expressed”, 
so that a/Voter may help to get his secon d, third or fourth choices 
in, though the candidate of his first choice fail s to be ele cted . 

According to the ‘Li st system’ each voter is.allowed to cast as 
many votes as there are repre senta tives to.be. chosen, ancLnot 
simply mart the preferences as in the Hare system. Candidates 
offer themselves in comhinai ror T in a list o f ticket u p to The 
number equal to the number of seats to be filled up. The average" 
voter jjjyes his vote to 'the who le list en ~Floc. The total vote 
cast'by each party is then divided~by the quota, and the result 
is the number of representatives to which is party is entitled! 
Suppose in a six-member'constituency 78,ODD voters ffiave~aotuaTIy 
voted, Then the quota is 78,000, divided by six, plus one, that 
is' \3,3(jj). If now the result of election is as follows : Conserva¬ 
tives 30,000; Nationalists 26,000 ; Labour 13,000 ; Liberals 8000; 
Communists 1000 ; then the seats would be assigned thus : two 
to the conservatives, two to the Nationalists, and one to tire 
Labour party. There would be one seat still to be alloted, but 
as none of the other Lists has reached the quota, it would go to 
the List with the highest average, namely the Conservatives who 
would thus get three seats. In Belgium, Sweden, Denmark, 
Norway and Switzerland, where this method has been employed 
it has been found that it confers a slight advantage on the 
larger parties. The List system, in contrast to the Hare 
plan, gives a voter little or no direction in choosing particular 
candidates. 


Racial and social minorities are permanent in character in "the 
sense that they can never hope to grow into a majority. Where 
such minorities exist, the introduction of Proportional MtrJti 
Repre sentation is ne c essary to satisfy the larger min ori- of the 
ties. They need an electoral system which assumes “ T * te “ 
diversity rather than unity. It is pointed out by the opponents 
of Proportional Representation that the system of single _ tran R- 
ferrable^voteT s much too complicated for the average voter to 
under stand"!! and requires some amount of f.or.hnir.a.1 knowledge 
on the part of party org aniser s^/ But the exercise of the single 
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tranaferrable vote i6 itself a s ort of pol itical edu cation, as it iB 
impossible fo r the elector to st ate his prefer ence without serious 
refle ction. Whatever complication therejnight exist in the system 

S be obv iated bv appointing skilled election offi cers . Another 
itage of the system is that it prevent s the election of one 
party w ith an over whelminj^m^oriLLii. a period oF transition, 
Whengreat changes are to be effected. Moreove r, in a no n¬ 
parliamenta ry syst em of government like that of S witzerland , 
such a system is desirable as a technique for securi ng popu lar 
representation. In such a cmmtryTbe'main"concern of the repre¬ 
sentative body is legislation, and therefore a multiple-party system 
does not seem to entail serious difficulties, while the adequate 
representation of all important groups in the community is in 
many respects desirable. 

In a parliamentary country Proportional representation tends 
greatly to merease the number of parties and thus makes the 
formation of TegislaUveTuajority an' extremely difficult 
of the task. As is would be difficult to create a homogeneous 
system ca binei, there would be governmental instability. 
Another charge against it is that it encourages "minority thinking” 
and pernicious class legislation Moreover, the enlargement of tne 
e lecto ral are a dest roys the personal contact_between the memb er 
and his constituency _Jt strenthens the partvprgamsation, since 
the more the constituency expands, the more effective becomes 
the nece ssit y of wire pulling. It increases, therefore, the 
power of the professional organiser in politics Under the List 
system, since whole country constitutes one constituency for elec¬ 
tion, the tendency of the parties to stick together tor this all- 
important test of electoral strength would probably act as powerful 
deterrent to the development ot minor parties The List system, 
used in Polan d, It aly a nd G ermany Jias been responsible for the 
riie"of Dictatorship m these countries. ___ ~ - 


XI. Nature of Minority Problem in India 

The minorities .in India are neither national as in the new and 
succession states of Europe, nor political as in the homogeneous 
countries like England and France The government 
nScu^'. of India Act of 1935 is based on the principle of 
intcrcata safeguarding the interests of “communities, classes 
SfiSri tL*.* an ^ in terests.” The word, minority, in India means 
" u “° “ . anything from a “religious group,” to a “class” or 

“interest.” The minority communities are usually enumerated 
a# tbe Moslems, the Sikhs, the Depressed Classes, the British 
Commercial Community, the Anglo-Indians and the Indian 
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Christians There is on common basis of classification of these 
so-called minority communities, classes and interests. 

The scientific classification of communities does not run on 
religious or on purely ethnic lines, but on lines of historical 
associations, of lasting identity of language, territory, An 
economic life and psychology manifesting itself in the minoritu* 
identity of culture The historical communities in India 'ommnni- 
are the Andhras, the Tamils, the Mala} as, the Kanarese, ,iM 7 
the Gujeratis, the Sindhis, the Mahratis, the Itajputs, the Onyas, 
the Bengalis, the Biharis, the Punjabis etc In this sense the 
Moslems, the Anglo-Indians, and the Untouchables are not com¬ 
munities The Moslems have no one common language They 
speak Bengali, Punjabi, Hindi and Urdu according to the prevai¬ 
ling language of the place m which they reside They do not 
live in any contiguous area and they have no common economic 
life, some belonging to the land-owning, some to cultivating, some 
to professional and some to artisan classes The Anglo-Indians 
have no community of aiea The Depiessed Classes have no one 
single commumt\ of aiea or language The\ belong to several 
communities, aieas and languages The <• line may be said of the 
Indian Christians The Sikhs and the Kuropeans are really 
minority communities 

The 'mteiests' which have been given special representation 
are represented by landholder, oigam/ed commerce and industry, 
mining and planting, industrial labour, universities and Th( _ 
the like Kveiyone of these mteiests may claim to be >ep*nte 
a minont), though In virtue of thou wealth and position 
all these mteiests, excepting industrial labour, can hold their own 
without any special representation 

The problem of minonties in India is mainly a communal 
problem, arising out of the agitation of professional classes, belon¬ 
ging to comparatively backward sections of Indian population, for 
a share in the government of the countrj “The com- The Hjnd 
munal problem of India,’ - observed the Nehru Commi- Modem 
ttee, "is primarily the Hmdu-Muslim problem Other p * rty 
communities have, however, latterly taken up an aggressive 
attitude and have demanded special rights and privileges The 
Sikhs in the Punjab are an important and well-knit minority 
which can not be ignored Amongst the Hindus themselves 
there is occasional friction, especially in the South between Non- 
Brahmins and Brahmins But essentially the problem is how to 
adjust the differences between the Hindus and Muslims ” 

XII. History of Communal Representation 

As the nature of minority problem is peculiar, the solution 
which was demanded by the so-called minority communities and 
30 
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conceded to by the government was also peculiar The represen* 

‘ tation 01 minorities was not sought by the devices 
•wMt? of Proportional Representation, Cumulative vote and 
Second ballot, but by creating separate electorate The 
idea of creating separate electorate originated with 
the Moslem deputation headed by the Aga Khan, which waited 
upon Lord Mrato on October 1, 1906 On the assumption of his 
office as Viceroy and Governor-General of India on November 18, 
1905, Lord Mmto had appointed a committee out of his Council 
to consider a number of suggestions for concessions, including 
among other matters increased representation on the Indian and 
Provincial Legislative Councils The Moslem professional classes, 
who had so long been backward, were uneasy about the share 
they would get in the new scheme of government This uneasiness 
led them to urge upon the government the necessity of conceding 
separate representation In reply to their address Lord Minto 
made the following announcement “The pith of your address, 
as I understand it, is a claim that under any system of representa¬ 
tion, whether it affects a Municipality oi a District Board or a 
Legislative Council, in which it is pioposed to introduce oi in¬ 
crease an electoral organisation, the Muslim community should 
be represented as a community You may point out that m many 
cases electoral bodies as now constituted cannot be expected to 
return a Muslim candidate, and that if by chance they did so, it 
could only be at the sacrifice of such a candidate’s views to those 
of a majority opposed to his community whom he would m no 
way represent , and you justly claim that your position should 
be estimated, not only on your numerical strength, but in respect 
to the political importance ol your community and the service it 
has rendered to the Empire Thus the deputation received 
encouragement from the Government at the veiy inception of 
their agitatign The Hindu professional classes, however, vehe¬ 
mently opposed the scheme of separate representation Thus, 
Maharaja Prodyot Kumar Tagore, Honorary Secretary, 
Sthemnda Bntsh Indian Association, wrote to the Secretary of 
wof«M i<m*i ^0 Government of Bengal “The committee are 
opposed to creed legislation If one religious claBS be 
favoured, membeis of all the prevailing religions in India would 
clamour for special representation Already they understand that 
more than one religious community, has put m its claim ” The 
Madras Landholders’ Association m their letter to the Chief 
Secretary to the Government dated January 23, 1908, pointed 
out that the scheme of representation of castes and creeds 
was open to grave objection m that it was calculated to accen¬ 
tuate differences which are fast losing their importance m secular 
affairs, and interfere with the growth of sentiment of unity among 
the people which was a necessaty condition of progress. The 
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Bombay Presidency Association characterised the* scheme as a 
device to create a counterpoise to the influence of the educated 
class But Mr Gokhale supported the scheme in a modified form 
He observed in the Imperial Legislative Council on Gokhjil 
March 29, 1909 “I think the most reasonable plan is •upported 
first to throw open a substantial minimum of seats to '* 
election on a territorial basis in which all qualified to vote should 
take part without distinction of race o. creed And then supple¬ 
mentary elections should be. held for minorities which numerically 
or otheLWise are important enough to need special representation, 
and this should be confined to members of minorities only ” 
Lord Morley supported the idea in an important speech on the 
India Councils Bills, 1909 in the House of Lords He observed 
“The Mohamedans demand three things They demand 

the election of their own repiesentatives to these Councils in 
all the stages just as in Cyprus, whtie, I think, the Mohamedans 
vote by themselves They h ive nine votes and non- 
Mohamcdrns have tlnee or the othci wry about Prt “ J ' nU 
So in Bohemia, whete the Get mans vote alone and BohcUrn" 1 * 
have their own register Tlu telote we are not without 
a precedent and a parallel for the idea of a separate legistei 
Secondly, they want a number of seats m excess of their 
numerical strength These two demands we are quite ready and 
intend to meet in full There is a thud demand that, if there is 
a Hindu on the Viceroy’s Executrve council there should 
be two Indian members of the Viceroy’s Council and that one 
should be a Mohamedan Well, as I told them and as I now 
tell Your Lotdship, I see no chance whatever of meeting their 
views in that way to any extent at all ” Thus the communal 
electoiate was first introduced by the India Councils Act of 1909. 

The Hindu professional classes became reconciled to the idea of 
communal representation in 1916, when the Congress made the 
Lucknow pact with the Muslim League According to The 
the Lucknow pact it was agreed that in the Pumab Lucknow 
50%, in Bengal 40%, in the U P 30%, in Bihar 25%, * et ' 
m Bombay 33%, and m the C P and Madras 15% of the Indian 
elected members should be Moslems The joint report signed by 
Mr Montague and Lord Chelmsford condemned the idea of 
separate electorate in principle, yet it recommended 
its retention It stated “The Mahotnedans regard rd 

separate representation and communal electorate as 
their only adequate safeguards But apart from a pledge which we 
must honour until we are released from it, we are bound to see 
that the community secures proper representation in the new 
councils How can we say to them that we regard the decision 
of 1909 as mistaken, that its retention is incompatible with 
progress towards responsible government, that its reversal will 
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eventually be to their benefit, and that for these reasons we have 
decided to go back on it "> Much as we regret the necessity, we 
ate convinced that so far as the Mahomedans at all events are 
concerned, the present system must be maintained until condi¬ 
tions alter, even at the price of slowei progress towards the reali¬ 
sation of a common citizenship But we see no reason to set up 
communal representation for Mahomedans in any province where 
they form a majority of the voters ” In the joint Committee of 
both Housefa of Parliament in 1919 Lord Selinooe observed that 
the principle ot piopoitional representation might be tound 
particularly applicable to the cite umstances of India and that its 
possibility should be examined by the Statutoiy Commission 
which would sit at the end ol ten year*- 

The Statutory Commission in its icpoit m 19d0, did not 
substitute separate representation by proportionate lepresenta- 
simon tion ^ wrote “India is a land of minorities The 
Comimaium spirit of toleration, which is only slowly making its way 
-esevet m Western Europe, has made htth progress in India 
Members of minority communities have unlot tun rtelv, only too 
much reason to teu that their iights and interests will be dis¬ 
regarded The failure to realize, that the success of democratic 
system of government depends on thi majority securing the 
acquiescence of the minority is one ol the gieatest stumbling 
blocks in the way of rapid progress towards sell-government in 
India Many of those who came before us uiged that the Indian 
constitution should contain definite guarantees tor the rights ot 
individuals in respect of the exercise of their religion, and a 
declaration of the equal rights of all citizens We are aware that 
such provisions have been inserted in many constitutions, notably 
in those of the Euiopean states formed after the last War 
Experience, howevei, has not shown them to be of any great 
practical value Abstract declarations are useless, unless there 
exists the will and the means to make them effective Until the 
spirit of tolerence is more widespread in India, and unti. ihere is 
evidence that minorities are prepared to trust to the sense of 
justice of the majority, we feel that there is, indeed, need for 
safeguards But we consider that the only practical means of 
protecting the weaker or less numerous elements in the popula¬ 
tion is by the retention of an impartial power, lesiding in the 
Governor-General and the Governors of provinces, to be exercised 
for this purpose ” 

The next phase in the history of communal representation 
opened in London at the Round Table Conference The Sikhs, 
the Depressed classes, the Anglo-Indians, the Euro- 
c»«muo»i peans, the Indian Christians and the Moslems all 
wanted separate representation But the first and 
second sessions of the Round Table Conference were unable to 
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arrive at any agreement on the number of seats to be given to 
the various communities in the Legislature and on the methods 
of election to those seats Mr Ramsay Macdonald, who was 
then at the head of the National Government, agreed to make 
his decision, m the nature of an award on these questions The 
Award was published on the 16th August, 1932 and subsequently 
incotporated m the Government of India Act 1935, with certain 
modifications regaidmg the depressed classes The Award made 
provision for the separate repiesentation of the General male, 
General female, Moslem male, Moslem female, Europeans, 
Anglo Indian male, Anglo-Indian female, Indian Christians male, 
Indian Christians female, Sikhs male, Sikhs iemale, Landholders, 
Depressed classes, Lrboui, Umveisitics, Common s-Industry- 
Mimng-Planting European and Indian, and Backward areas 
The Award thus recognised sepaiale electorates, accorded weight- 
age (i e larger number o( seats th m what is warranted by the 
number of therr popul itron) torertain communities, cut up the 
representative s^sttm in the countr> into a number of cross- 
divisions, mutually sepai ited on the lines, not only of religion, 
but also of economic interests, mil cultum) differences 

Thi Communal Award gimtid separate electorate to the 
Depressed classes Mahrtrua Gindin took up a fast unto death to 
protest against this attempt at the disintegration of the 
Hindus The Award in this respect was modified bj ™ t l ’ t Poon " 
the Poona Pact of 1912 B\ this Pact the Depressed 
class was given a gierter number of seats than what was 
recommended by the Awaid, out of the seats classified as general 
seats in the Award It was also agreed that for ear h seat reserved 
for the Depressed class rn the geneial constituenc), four candi¬ 
dates were to be elected h) the Scheduled castes in each consti¬ 
tuency , and the four persons elected in this pi unary election 
were to be the only candidates foi the reserved seat 

XIII. Merits and Defects of Communal Electorate 

Communal electorate has become, for the time being, a normal 
feature of the Indian constitution It is difficult to support it in 
any way The peculiar circumstances of India, the Allege<1 
intense jealousy among the professional classes of 
different communities, and the need of creating a sort 
of counterpoise to the nationalist-democratic sentiment of the 
country, have conspired to set up such a strange system The 
supporters of communal electorate argue that the bitterness of 
feeling existing between the Hindus and the Moslems makes it 
necessary to have communal electorates They think that the 
minorities can feel a sense of security only when they get sepa¬ 
rate electorate They further state that separate electorates 
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minimize communalism The opponents to the separate electorate 
point out that communal electorates have tainted public life with 
communalism and has been responsible for the riots The Nehru 
Committee Report (1928) righly stated “Everybody knows 
that separate electorates are bad for the growth of a national 
spirit, but everybody perhaps does not realise equally well that 
separate electorates are still worse foi a minority community. 
They make the majouty wholly independent of the minority and 
its votes are usually hostile to it Undei separate electorates, 
therefore, the chances are that the minority will always have to 
face a hostile majouty, which can always, by sheer force ot 
numbers, override the wishes of thcnnnoiity Separate 

electorates thus benefit the majority coiumunitv Extieme 
eommunalists flourish thcreundei aud the majouty community, 
far from suffering actually benefits by them ” 

Communal electorate stands in the way of development of 
nationalism and common citizenship Nothing can iinpau 
national solidarity more than the artificial division of 
th^syi’tem t ^ le people into communal electorates Commun.il 
electorate is anti democratic, because it does not allow 
a voter to choose the best candidate in the i onstituency A 
Hindu elector may find that a Moslem candidate is more deserv¬ 
ing of his support than a Hindu candidate, yet he can not vote 
for him Moreover, communal electorate keeps a minouty always 
m a minority party and never allows it to be the majority party 
It also hinders the growth of party system on sound modern 
lines Another reason for the rejection of communal electotate 
has been stated by Sir Han 8mgh Gour, who observed “The 
Hindus complain that if the Muslims, who are undoubtedly a 
backward community are given an undue proportion ot political 
power, they might act as a drag on the political progress of India 
and that it is a political heresy to permit a backward community 
to rule or materially retard the policy of an advanced community ” 
The greatest objection to the communal electorate is that it 
spreads the quarrel between the professional classes to the toiling 
masses Separate electorate may be, and has been, of some 
advantage to the professional classes m seeming a few more jobs 
at the cost of other communities, but it has failed to render 
any tangible good to the peasants and artisans Moreover, the 
logical corollary to communal electorate is the division of India 
into Pakistan, Hindustan, Sikhistan, Anglo-Indiastan, etc 

Mahatma Gandhi suggested that the electoral circles should be 
so determined “as to enable every community to secure its 
proportionate share in the Legislature ” This may be secured 
by the introduction of Proportional Representation We have 
seen that the Proportional Representation, too, is faulty in 
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many respects. But it is much better than communal represen¬ 
tation in the sense that under the latter the segrega¬ 
tion of groups is so complete that national feeling 
can not grow at all. Proportional representation 
allows much greater freedom of choice to the electors. Communal 
It does not disrupt and vivisect the nation as the 
separate electorate does. It enables the minorities to secure 
proportionate representation without sacrificing national 
outlook. 



CHAPTER XV 


THE EXECUTIVE—POLITICAL 

I. Principles of organisation of the Executive 

The term executive is used in two senses. In the broader 
sense of the term, it signifies the entire staff of officials, high 
and low which are concerned with the administration 
■Executive* °f public affairs. It means the whole body of the civil 
' service, of the police, and even the armed forces. In 
the narrower sense, it signifies the supreme head or heads of the 
executive department. It is with the executive in this latter 
sense that we shall be concerned in this chapter. 

In considering the nature of the executive we must not be 
misled by mere nomenclature. We must bear in mind the 
distinction between the nominal and the real executive. 
nomia«] d The government of Great Britain is carried on in the 
locative' name of the King, but the real executive power is 
vested in the ministry. In Prance, the head of the 
executive is the President, but the executive authority is really - 
exercised by the French Cabinet. 

Historical experience has established certain broad principles 
on which the executive should be organised The essential 
Unity of condition of the success of executive power is the unity 
?« r «Mmtii° n organisation. The executive is required to take 
prompt action in many affairs. If there are many 
councillors with co-ordinate power, much time shall have to be 
spent in discussion. The proper function of the executive is not 
deliberation but to carry out the state-will as expressed by the 
Legislature. Moreover, secrecy is often necessary in govern¬ 
mental business, but a large body of executive is incapable of 
maintaining secrecy. In every modern state, except Switzerland, 
the final executive authority is vested in one person. In the 
U. S. A. the supreme executive authority is the 
SShorityto President ; in England the Prime Minister. The 
OTe^Non” supreme authority, however, delegates and distributes 
a large power to subordinate authorities. He may 
have an executive council to help and advise him. But if the 
councillors have the power to outvote him, there would be no 
unity of organisation. 

The executive must be vested with sufficient power so as 
to enable him to maintain peace and order within the country, 
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and to defend the people against external attacks. Wherever 
the Legislature had kept the Executive weak, chaos Tht 
and anarchy had invariably followed. • The French u4 «££“’ 
suffered much owing to the weakness of the execu- 
tive in 1791—92. Hamilton justly observes that pow " 
a feeble Executive implies a feeble government and is but another 
name for bad government. 

Though it is necessary to make the executive strong, yet 
it should not be too strong, lest it should flout public opinion 
and tyrannize over the people. The executive 
must be so organised as to make it dependent on popim'con- 
the support of the people. In England, the cabinet 
with the majority in, Parliament at its back can indeed 
do whatever it likes, but the fear of facing the electorate 
in the next election forces the ministers to keep their hands 
on the pulse of the nation. 

The executive should have sufficiently long duration of power 
to make it interested in the administration of the country. 
A very short term of offioe of the executive leads to “an 
intolerable vacillation and imbecility.” Moreover, 
short tenures necessitate a frequent recurrence of ^' t h “^ be 
elections, which disturb the normal life of the nation. fre- 

Hence, the practice of the election of the President of ‘ ,ue “ ,l, 
the United States for four years has much to command in it. 
In states having the cabinet system of government, the executive 
retains in a power so long as it can command the support of the 
Legislature. In France, frequent changes in the cabinet have 
led to much political disturbance. 

Considering all these points, we cannot but admire the wisdom 
of Hamilton, who observed :—“The ingredients which constitute 
energy in the executive are,—first, unity ; secondly, 
duration ; thirdly, an adequate provision for its 
support ; fourthly, competent powers. While those 
which constitute safety in the republican sense are, first a due 
dependence on the people, secondly, a due responsibility.” 

II. Classification of the Executive 

According to the mode of choice, executives may be divided 
into three classes—hereditary, elected and nominated. But 
Dictatorship forms a class by itself. 

The hereditary executive seems to be no longer in keeping 
with the spirit of democratic government. In England, Ititiy 
and Belgium hereditary monarchy has been retained, indeed, 
as ap integral part of the political institutions, but the 
31 
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monarchs of these states are nominal rather than actual heads 
of the executive. The institution of titular monarchy 
MUNraOn* “tends to introduce into the administration of the 
government elements of stability, permanence, conti¬ 
nuity, and experience and in the relations of the state with 
foreign power it tends to add a certain prestige which is not 
Without weight in diplomatic intercourse.” But in spite of its 
advantages, it is looked upon as a survival of a past age. 
The last. Great War has swept away the autocratic monarchies 
of Russia, Germany, Austria and Turkey. The only big state 
where the monarch still retains some amount of actual power 
is Japan. 

Elected executives may be classified under three heads 

those which are directly elected by the people ; those 
cxrcntfves indirectlj elected by a body of intermediate electors ; 
and those elected by the Legislature 

Direot popular election of the executive prevails in a number 
of South American Republics and in the states of the United 
States. The president of the USA is in practice elected 
by popular election, though the Constitution provides for the 
election by an intermediate body of electors. The advantages 
claimed for direct populai election are, that it creates 
an interest in public affairs on the part of the masses 
and secures the election of a chief magistrate in 
whose ability«and integrity the people have confidence. 
But the disadvantages of the system are many. First, it is not 
possible for the citizens to know much about the candidate, if 
the electoral area be a large one Secondly, the elective system 
breeds intrigue and corruption and throws the whole machinery 
of government out of gear just before the election- Thirdly, 
party feeling is accentuated and m South America it not unoften 
leads to bloodshed Moreover, it opens the way to intrigues 
and intervention by foreign Powers. 

Indirect election of the executive through an electoral 
college is employed m the Argentine Republic, Chile, Mexico 
indirect an( 3 some other Latin American Republics. Such a 
fwd'to" may s >’ stem was a ^ s0 adopted in the United States, but 
d?nct° the electors of the Presidential election now vote as 
members of a party, and as such they have turned the 
indirect election into a direct one. This is the danget to which 
this method is peculiarly liable. 

Election of the executive head by the Legislature is a type 
of indirect election. This method is followed in France and 
Switzerland in the election of the President. The merits of 
the Bystem are, that the members of the Legislature are likely 
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to make a wiser selection than the masses, and that there 
would be close correspondence between the Election by 
executive and the legislature In countnes with 
parliamentary executive, the cabinet is the indirect democratic 
choice of the legislature American writers, to whom co ” ro 
the independence of the executive is a first principle, object to 
this method on the ground that it will impair the independence 
of the executive, and make him subservient to the will of the 
legislature They also point out that as the legislatuie is con¬ 
cerned with law-making, it should not assume such an important 
function as the election of the executive 

Executive heads are nominated by the Bntish Government 
to all the subordinate governments in the British 
Empire In independent states, if am- luthontv enjoy 1 - EMci”“v« d 
the power of nominating the executive, that authority 
becomes the supreme executive and not the nominated one 

Eiom the discussions on the mode ot choosing the executive it 
will be evident that the classification of the exec utive into 
heieditaiy, elected and nominated is not a satisfactoiy bans of 
one The hereditary executive is invariably the 
nominal head of the government, some of the elected 
executive heads, as the French President is also the nominal head , 
even amongst the nominated executives, the Govetnois-Greneral 
of the British Dominions aie nominal heads But as students 
of political constitutions we aie moic concerned with the real 
executive than the nominal The only satistactoiy basis of 
classification of the executive is the lelation of the executive 
with the legislature—whether it is undei the control of Parlia¬ 
ment or not 

ill. Types of Parliamentary Executive 

Comparison between the English and the French Cabinet 

Both in England and in Fiance the Leal executive is the 
cabinet, with a Prime Mmistei at its head, which is responsible 
to the elected Chambers But in several important 
inspects, the French Cabinet is different fiom the Diy#r(ancc 
English Cabinet The Premier in France enjoys far gjgjm 
less power than his counterpart in Butain The Iupku 
F rench'Premier can indeed appoint and dismiss 7 
ministers, but he must be very cautious in the exercise of his 
powers He has to depend upon the support ot a coalition of a 
few groups and cannot afford to displease any There is no party 
strong enough to form a majority in the Chambers Consequently, 
crises are frequent in the French Cabinet In Britain, a cabinet 
crisis is usually followed by a dissolutiou and fresh election , 
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but in recent years crises have become rare in the English 
Cabinet. But in France, dissolution of the legislature before the 
expiry of its statutory term of four years is extremely rare. When 
a ministry resigns, merely a re-grouping takes place in order to 
ootain the support of a majority in the Chamber. In England, 
a member of the cabinet which has just been driven out of power 
Very seldom accepts post in the cabinet of the rival party. But in 
France, we frequently find a politician who held a portfolio in 
the cabinet just resigned taking up another in the new one. 
The cabinet in England is formed on some party principles, 
but in France it is maintained by the distribution of government 
favours. The average life of a French Cabinet since the 
foundation of the Third Republic has been only ten months, 
while an English Cabinet lasts usually for more than three years. 
In England, theory of collective responsibility of ministers 
Collective P ai 'h amerl t has long been established ; in France, 
respomibi- the Constitution provides that ministers shall be 
1 ty collectively responsible to the Chambers for the 

general policy of the government and individually for their 
personal acts. But in practice the French Cabinet stands or falls 
together. 

Contras! between the French and German Cabinets 

After the last War many states adopted the cabinet system. 
Of these the most important was Germany. The German 
Cabinet differed from the French Cabinet in many 
respects. The French Premier is bound to consult 
nump^wer ^’ 8 c °beagues in formulating the general policy, and 
French e makes large concessions to them in order to secure 
Pneoier their adherence. The German Chancellor (Prime 
Minister) enjoyed far greater power. The German 
Constitution laid down that, “the Chancellor of the Federation 
determines the main lines of policy for which he is responsible 
to the Reichstag. Within these main lines each federal minister 
directs independently the department entrusted’ to him for which 
he is personally responsible to the Reichstag.” Thus, unlike the 
French and English premiers, the German Chancellor was solely 
responsible for the general policy of the Cabinet. Another 
remarkable point of departure from the principle of the English 
and the French Cabinet system is to be found in the fact that 
in the German Cabinet an individual minister was liable to be 
called upon to resign. “The Chancellor of.the Federation and 
the federal minister require for the administration of their office 
the confidence of the Reichstag. Any one of them must resign, 
should the confidence of the House be withdrawn by an express 
resolution.” Cabinets in Germany were as unstable as those of 
France. But while the French Cabinets have fallen very 
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often merely for personal conflicts the German Cabinets fell 
mainly for difference of opinion in foreign policy. Within 
twelve years no less than four cabinets had to resign for this 
reason. Political parties in Germany were far more strongly 
organised and disciplined than those in France. At TbeN 
present the Nazi party has acquired complete ascen- rni* in* 
dancy in Germany. This has contributed to the Germ “ y 
stability of the executive in Germany. 

f 

In Australia, a federal ministry is deliberately elected by the 
Lower Hohse. If this House withdraws its confidence from the 
minister or the ministry as a whole, he or it must 
immediately resign and a new ministerial election takes JJj c»bSt 
place. The constitution of Czecho-Slovakia contained 
some provisions for imparting stability to the parliamentary 
executive. These provisions stated that a vote of ‘no confidence’ 
in the Ministry by the Chamber of Deputies would be valid 
only when more than half the members were present, if there 
was a 50 per cent majority and if the vote was taken by roll call. 
Further, such a motion for a vote of “no confidence’’ must be 
signed by not less than a hundred deputies before it was 
introduced. 

IV. Contrast between the American and the 
French President 

“There is,” wrote Sir Henry Maine, “no living functionary 
who occupies a more pitiable position than a French President. 
The old Kings of France reigned and governed. The 
constitutional king, according to M. Thiers, reigns, but 
does not govern. The President of the United States 
governs, but he does not reign. It has been reserved 
for the President of the French Republic neither to reign, nor yet 
to govern.” Though this statement is couched in hyperbolic 
language, yet it is substantially true. 

The French President is elected for seven years not by the 
people but by the two Houses of the French Parliament sitting 
together as a National Assembly at Versailles. He can 
be re-elected, though a re-election has been rare. The 
President of the United States is now popularly denti. 
elected, though the intention of the Fathers of the thTwopie 
constitution was to secure indirect election through ?h«l‘ore 
an electoral college. He is elected for four years, and ftf n pow<r ' 
can be re-elected- He can be impeached by the House 
of Representatives for “treason, bribery or other high crimes.” 
The trial is held by the Senate, where a two-third majority is 
required for conviction. The French President can be impeached 
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for treason only, but a simple majority is sufficient for convicting 

him. 

The French President has a formidable array of powers on 
paper only. He can not act' in any executive matter except 
through his Ministers, who must, by the constitution, 
S«£n**fof countersign every decree. One writer has humorously 
p»*idMH h pointed out that only his letter of resignation and 
his letter thanking the Assembly for his appointment 
do not require the countersignature of a minister. There is, 
indeed, a Council of Ministry of which the President is the head, 
but as this Council is responsible to the Chambers it becomes a 
Cabinet Council of which the Prime Minister is the head. This 
fact explains the cause of his weakness. Another cause which 
has contributed to his weakness is his election by the Legislature, 
and not by the people. As he owes his position to the Legislatnre 
he cannot act independently against it. The powers of the 
President of the U. S. A. are very real, though the exercise 
of them varies greatly with the personality of the President, 
and in times of crises they can become greater still. He is the 
real head of the executive. The members of his cabinet are 
appointed by him and responsible to him, and not to the 
Legislature. He sees to the proper execution of the laws, appoints 
judges, ambassadors and other high officials of the state with 
the consent of the senate, and can remove any officer from his 
post. 

Both the'American and the French Presidents enjoy consi¬ 
derable power in foreign affairs. Both are the commanders-in- 
chief of the army, navy and air forces of their respeo- 
Pre.id«at A ' tive countries. Both represent their respective states 
rStetSto”* ' n the sending and receiving of ambassadors, ministers 
t?m« tlc * 1 and in the negotiation and conclusion of treaties. 

Minor treaties can be concluded by both the Presidents 
without consulting the Legislature. The Power to declare war 
belongs to the Legislature in both the countries, but in both 
the cases executive action may bring negotiation to such a pass 
as to make war almost inevitable. But it must be noted that 
in times or civil and foreign wars the American President 
becomes the virtual dictator of the nation. The constitution 
empowers him to do everything necessary for overcoming 
the enemy. During the Great War, President Wilson obtained 
and used powers concerning almost every aspect of national 
life. 

The President of the French Republic has got the power 
to summon, adjourn and prorogue the Houses. He can adjourn 
the chambers at any time, though not for a period excee¬ 
ding. a month, nor for more than twice in a session. He 
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has the theoretical right to dissolve the Chamber of Depu¬ 
ties, but he has not exercised it since 1877 Similarly, he 
has got suspensive veto, which he has never used The 
President of the USA does not possess the power to 

3 „ r TT 1 , The powers 

summon or adjourn the Congress He or his of the 

ministers cannot take part in the business of the President 
Congiess, but the President can get a member n« mo " or 
ot the Congress, to embody his ulers on a certain theoret,c * 1 
subject in a bill He can influence the Legislature by his 
Annual Message, which he himself or his deputy reads befoie the 
Congiess After a bill has been passed through both the Houses, 
it cannot become law until the President signs it If he 
vetoes the bill, it must be passed in each House b\ a clear two- 
third majority befoie it can be enacted 

In conclusion it may be observed that the position of the 
French President resembles more that ot the King of England 
than of the President of the USA He has been called “a 
constitutional king for seven years Though he does not enjoy 
am thing like the piestige ot the English monarch, yet in two 
respects he exercises greater powei Owing to the Tha French 
existence of a laige nnrnbei of groups in the French President 
Legislature all ininisteia aie formed by coalition The conatitu- 
President takes a leading iole in the fonnation of each ,,on,lkln< 
coalition and he wields a considerable influence in the selection of 
ministers Moieover, the king in England is debarred by 
i (invention from attending am council of ministers, hut the 
French Piesident piesides over the Council ol minister 
which often meets to delibei vte ovei matteis of general 
po'icy 


V. Comparison between the American President and 
the English Premier 

In the modern world the two most poweiful functionaries 
of Government are the President of the United States 
and the Prime Minister of England The President KS* 
is directly elected by the people for a term of four b°7b**kfnj 
years He can not be removed from office during 
these ye%rs The English Premier is the indirect choice of 
the people The electorate puts him in office by voting for 
the party headed by him He retains his position only so long as 
he commands the majority m the Legislature The 
President is more definitely the Head of the Nation than lift »ttr«cu 
the Prime Minister “The eyes of the whole people,” 
says Bryce, “are fixed upon him even if he be a man of 
less than first-rate quality, whereas in Parliamentary countries 
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it ispnly striking personalities such as Pitt or Cavour or Bismark 
that excite a similar interest and exert a similar authority.” 

The American President is the head of the executive department 
only. The Prime Minister is not only the head of the executive 
The Premier kut a ^ s0 the leader of the Legislature. If the majority 
of the h ** d ' n the Congress belong to the party opposed to that 
Leiauture of the President, it is just possible that the President 
“ «e/. might not get those bills enacted which he thinks 
necessary for efficient administration. The power of the Prime 
Minister over taxation is much greater than that of the President, 
who may not get the money needed for carrying out any policy 
which the Congress disapproves. 

The sphere of action of the President is much more restricted 
than that of the Premier. But within that narrow sphere the 
President is absolute. He need not consult his cabinet nor regard 
its advice as the Prime Minister must. He is the master of 
his cabinet ; but the Prime Minister is only the chief of his 
colleagues in the cabinet. Sir Sidney Low asserts that the 
Th*Pt«i- English Prime Minister is more powerful than the 
gtMtit* American President as he directs and controls all 
control mr the forces of the state and through hm predominant 
his cabinet in fl uen( r e j n Legislature can create, alter and repeal 
laws, and can impose taxation which the American President 
can not. But this statement is true only when the Prime Minister 
has a solid majority at his back. President Roosevelt is certainly 
much more powerful than Mr. Churchill. 


VI. The Swiss Executive—A Type by itself 

We have discussed above the two types of the Executive 
which are generally found in democratic states. But the Swiss 
Constitution presents an example of a type peculiar to itself. 
The coiie- TBis type has been called the collegiate system. Its 

£2u t tKr f P ecuiianti es will be fully discussed in the chapter on 
the Swiss Constitution. Here we may quote an 
observation of Bryce to show the necessity of studying it closely. 

“It would be hard to introduce such a system in any country 
where the passing of laws has been long associated with party 
M«it» of strife > and where the distrust of opponents, intensified 
m our days by class sentiment, makes each side 
suspect whatever proceeds from the other ; but since 
alike in Prance, in America, and in England the constitutional 
machinery that exists for investigating, preparing, and enacting 
legislation on economic and industrial topics has failed to give 
satisfaction, light upon the problem of improving that machinery 
ought to be sought in every quarter.” 
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VII. The Executive Powers 


Extent of 
diplomatic 
power is 
different in 
different 
states 


The executive powers m the normal constitutional state to-day 
may be classified as follows 

( I ) Diplomatic power—which relates to the con- th° wer ‘ of 

iuct of foreign affairs Ex«un« 

( II ) Administrative power—which relates to the execution of 
the laws and the administration of the government 

(in) Judicial power—which relates to the granting of pardons, 
reprieves, etc , to those of crime 

(iv) Military power—which relates to the organisation of the 
formed forces and the conduct of war 

(v) Legislative power—which relates to the drafting of bills 

and directing their passage into law ’ 

The diplomatic or treaty-making power is neither purely 
executive noi purely legislative In the United Ktates the 
executive makes negotiations, which are to be ratified 
with or without amendment bv the senate The 
House of Itepjesentatives exercises an induect contiol 
through its right to give or withhold its consent to 
legislation which may be necessary to carry out a 
treaty In Great Britain the powei of diplomatic negotiations is 
exclusively in the hands of the executive Parliament only 
makes laws to perfect the treaty or carry it into effect In France 
the Charnbeis can not modify or amend tieaties submitted fin 
their consideration and must approve 01 1 eject them as a whole 
In all states the executive appoints and receives diplomatic 
representatives 

The executive directs and supervises the execution of the laws 
in all states The head of the executive can appoint, Controlover 
control and remove all his subordinates Within the appoint- 
field of civil administration lies also the power of ment * 
issuing regulations or ordinances in matters which have not been 
dealt with by the Legislature 

The French make a distinction between the political or govern¬ 
mental functions and the purely administrative functions of the 
executive. The political functions include such matters AdmiBlttrl 
the summoning and opening of the legislative u« 
chambers, the conduct of foreign relations, the lunc on * 
disposition of military forces, the exercise of the rights of pardon, 
etc “The administrative authority, on the other hand, embraces 
all those matters which have to do more directly with the strict 
administration of the government, such as the appointment, 
direction, and removal of officers ; the issue of instructions and 
32 
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ordinances , and, in general, all acts relating more directly to the 
execution of the laws 

The executive controls m every state the army, navy and 
air forces The pardoning power belongs to the execu- 
JSwira 7 ti ye m all states “One man’’ says Hamilton, “appears 
to be a more eligible dispenser of the mercy of govern¬ 
ment than a body of men ” 


VIH. Relation between the Executive and the Legislature 

It has been shown in the chapter on the Separation of Powers, 
that theLe can be no absolute separation between the 
powers of executive and the legislature The executive exercises 
the^Eeecu- 9ome legislative powers such as the right of assembling, 
dissolvirfg and adjourning the legislature in many states 
In all the constitutional states the executive has some kind of veto 
power Everywhere it initiates legislation either directh as in 
Th l Parliamentary countries or indirectly through Annual 
utSr.** 1 *' Message in Presidential form of government Usually 
Executive the legislative fuiu‘tons of the executive are legnlated 
by state uile 01 common law On the othei hind, the 
executive is contiolled to a lo-,sei 01 greatei. extent in oveis state 
by the legislature 


IX. Veto Power and its utility 

The veto power of the executive requires some elucidation, as it 
is the most important legislative power of the executive The 
ve to power means the power of the executive to dis- 
v«to power approve acts of the legislature The chief objects of 
^ le , veto are U * i0 P reven t hasty and ill-considered action 
by legislature (Garnei) Lord Brvce points out that m the 
United States the veto of the President m federal legislation and 
of the State Governor in state legislation is valued as curbing 
the tendency of legislature to pass faulty measures either from a 
demagogic purpose to carry favour with some large section of the 
citizens or at the bidding of powerful business interests which 
can get at the individual repiesentatives or at the local party 
leaders who command a majority m the legislature 


There are thiee forms of the Veto—absolute, qualified and 
Tfcr«type. suspensive The veto power is absolute where the 
Power* legislature can not overcome it by any process what- 
soever Such a veto belongs to the King of Great 
Britain in constitutional theory only The British Crown virtually 
6 lts of dissent from the Houses two eentunes 

ftgo. The Governor-General of India exercises absolute veto, 
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A veto is called qualified where it may be overridden by the 
legislature, provided an extraordinary majority of the 
members, usually two-thirds, concur in repasBing the ^“ llf,ed 
measures disapproved. The President of the United 
States possesses such a veto power. The suspensive veto is that 
which compels the legislature to reconsider the mea¬ 
sures passed by it and disapproved bv the President. ®“*® en * ive 
In France, if the President sends back any measure to 
the Legislature, its members can make it a valid law by passing it 
by an ordinary majority. 

X. Increase in the Power of the Executive in Modern 
Democratic States 

Increase of the power of the executive authority at the expense 
of the legislative body and sometimes ol the judiciary is the 
characteristic feature of the politics of the twentieth century 
democracy. As early as 1922, when the dictatorial governments 
had not been formed, Lord Bryce observed in his ‘Modern 
Democracies’ the “growing disposition to trust one man, or a few 
led by one, rather than an elected assembly.” The _ . 

. f i i* i ivx tension 

chiei reasons tor the increase or the power ot the 
executive are the quantitative increase m the functions fownmen- 
of government and the importance of economic ques- “ ,ct, ' ,,tv 
tious, which can be dealt with thoroughly either by the legislature 
or by the public in general. The State, which previously had 
regarded as its maul task the provision of internal and external 
defence, the administration of justice, and the maintenance of 
the army and police system, had to undertake a constantly increa¬ 
sing number of other duties on account of the development of 
industries. Building roads, bridges and railways, the development 
I of communications, provision for schools, museums, and research 
institutes were undertaken by the State. With a view to improve 
human and annual hygiene, medical and preventive measures 
were introduced, and hospitals and Public Health Departments 
were set up. Various measures have to be adopted for the deve¬ 
lopment of agriculture, forestry, fishery and animal breeding. 
Extremely difficult tasks like the regulation of river and 
inundation areas, the augmentation of fertile areas, the testing 
of seeds, jnarketing the agricultural produce, making trade 
agreements with foreign countries, regulation of currency, credit 
and prices, have been taken up by the State. All these tasks 
belong to the sphere of the executive. The problems involved in 
these tasks are concerned with technical economic questions. 
The general public are not fitted to deal with such questions. 

The Legislature is over-burdened with work. The initiative in 
making the laws has to be taken by the government. Measures 
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not favoured by government have little chance of being passed, 
because the vast mass of legislation introduced by the government 
Power of the ln ever y session requires the whole time of the 
evocative to Legislature. The Legislature finds no time to lay 
*»dregia*- down, nor is it competent to deal with, the intricate 
‘ details regarding the measures it passes • It empowers 

the government departments to issue rules and regulations which 
are binding on citizens Thus, m England the Factory Act of 
1937 gives power to the Munster of Health to make special 
regulations for any industry he may think fit The Town 
Planning Act of 1925 gives powei to the Minister to decide 
whether or not land is likely to be used as building land , and he 
has been made the final Judge in any dispute over whether “any 
building or work contravenes a town planning scheme ” In 1935 
the government of Belgium was gianted power to issue decree 
laws, not requiring the consent of the Legislature to deal with the 
economic situation. 

Another cause of the growth of the execution is the increasing 
rigour of party discipline ovei the members If the government 
Ri« ur.of 1S *° efficiently carried on through the system of 
party 11 * ° opposed parties, the party leaders must be able to 
diKipiine depend on the votes of then followers The leaders of 
the majority party or the coalition party form the government 
and they generally pass measures which they think proper. 

The tendency to the increase of power of the executive is 
noticeable not only in parliamentary governments but also in the 
Growth of Presidential government of the U. S A. There has 
a* °f been a steady growth of the power of the President 
dtntintht since the election of Roosevelt m 1933 His attempt 
to modify the legal checks which the American consti¬ 
tution has placed on the powei of the President is a cleai exam¬ 
ple of the modern tendency to extend the power of the executive 
The power of the central government too, has grown at the 
expense of the States The facility of communication has tended 
to destroy the basis of separation of the different states The policy 
of President Roosevelt to accept responsibility for economic condi¬ 
tions and to use the whole resources of the nation to cure the 
depression cuts across State rights and remove large areas of 
administration from State control. 

Thus the relations between the executive, legislature and 

,_ rf judiciary which were co-ordmated and in balance in 

equilibrium the nineteenth century have lost the equilibrium in the 
three twentieth century During the war the power of the 

ro ." executive is all the more pronounced. The strategy 

and the plans of action in dealing with the enemy are m the 
hands of the cabinet and the army leaders. 
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XI. Executive authority in Dictatorial States 

Modern Dictatorship means the centralization of government 
in the hands of a single man. In theory, he is absolute, and is 
restrained by no legal and constitutional rules The Legislature 
is packed with the members of the party of the Dictator. 
Election to the Legislature degenerates into a farce Stlbord „ m 
It merely demonstrates the fact that the government non of the 
has the approval and co-operation of the people. None s ‘* 3 ura 
but a member of the party is allowed to stand as a candidate. 
Citizens, who have served a penod of probation are accepted as 
members of the party. Members of the party are required to 
conform to strict political orthodoxy In Russia the party cell 
exercises the strictest supervision over the private life of every 
member, giving him advice even m matters like love affairs and 
his clothes The dictator controls his paity in a more personal 
and a closer degree than he can control the genera) administra¬ 
tion. The party is the effective instrument of controlling the 
Legislature. 

Judiciary has also been subordinated to the executive in the 
Dictatorial states As the independence of the Judiciary is the 
corner stone of democratic government, so the control CoBtrt>1 
ol justice is an essential safeguard of dictatorship 
Control is exercised by the cieution of a special court ” “ ry 
for trying political offences, bv the power to appoint and dismiss 
judges and b\ creating the post of lay assistants to help the 
judge, even in nori-political cases This third method has beru 
specially adopted in Italy. Russia and Germany. These assis¬ 
tants are naturally persons particularly attached to the 
regime. 

In the Dictatorial states the ministers are responsible to the 
Head of the state. The institution of ministerial counter- 
signature which secures the responsibility of ministers 
to Parliament is unknown in Dictatorial states The ^au'cla'to 
whole administrative machinery is controlled and JJt® c £Jk« ,on 
directed by the Dictator. Mussolini has taken up the 
portfolio of almost all the important departments of the State. 
He has reduced the Ministers to the position of clerks Dictator¬ 
ship gains in strength and efficiency by the centralization of 
authority but the death of the first Dictator or his conspicuous 
failure in any direction brings chaos and confusion in the 
state. 



CHAPTER XVI 


ADMINISTRATION 


I. Politics and Administration 

Administration is ideally government in action. It is the 
executive, the operative and the most obvious part of govern- 
Dutmction men ^ An ignorant Indian villager may not know 
between anything of the constitution ol the country, but the 

es».,- Daroga is a living reaht\ to him. The science ot 

politics includes a study ot administration no doubt, but 
administration lies ciutside the proper sphere of politics. Who 
shall make the law, and what shall the law be are problems 
of politics ; but administration concerns itself with such questions 
as how law should be administered with enhghtments, with 
equity, with speed and without friction. Politics, according to 
Bluntschli, is state activity in things groat and universal, while 
administration is the activity ot the state in individual and small 
things. “Politics is thus the special province of the statesman, 
administration ot the technical official.’’ 

The distinction between Constitution and Administration 
should also be noted. A constitution concerns itself only with 
those instrumentalities of government which arc to 
S™*™.} 1 ” control general law. But the concern ot administration 
is with every particular application of general law. 
“Public administration." observes Woodrow Wilson, 
“is detailed and systematic execution of public law. Every 
particular application of general law is an act ol administration 
The assessment and rating ot taxes, for instance, the hanging of 
a criminal, the transportation and delivery of the mails, the 
equipment and recruitment of the army and navy, etc., are 
all obviously acts of administration ; but the general laws which 
direct these things to be done are as obviously outside of and 
above administration,” 

Democracy implies government by public opinion. The 
proper sphere of public opinion, however, is to superintend the 
greater forces of formative policy in politics and 
oilSfen .nd administration. If public opinion tries to supervise the 
daily details and to settle administrative discipline, it 
will prove a clumsy nuisance. The administrative 
services like the traditional Indian wife must not look beyond 
their husband, the responsible head of their respective depart¬ 
ments, but they should take particular care not to do anything 
which might antagonize public opinion and thus put their 


Adminis¬ 

tration 
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departmental head into difficulty The ideal to be aimed at 
should be to have “a civil service cultured and self-sufficient 
enough to act with sense and vigour, and yet so intimately 
connected with the popular thought, by means of elections and 
constant public counsel, as to find arbitrariness 01 cl iss spirit 
quite out of the question ' 

II. Principles of Organization of Administration 

Laski holds that in organizing the administrative depaitments 
five principles should be obseived First, a mimstei should be 
placed at the head of each department and he is 
to be responsible to the Legislature foi the woik of 
his paitioulai department If a boaid is set up to look 
after the department, lesponsibility fot the errors and credit for 
the good work can not be easily fastened on am one If one man 
is in charge of the department, the Legislature can ask him 
to explain why a particular step was considered necessary 

The second principle is that there should be adequate financial 
supervision over each depattment An officer, second in importance 
to the permanent head of the department should be 
responsible fot all payments made by the department fcAfnn^.nd 
and for making i close examination of the cost ol 
carrying out the propos rls made by the department This 
is secured in England by the Tre isurv The Treasury 
is divided into eleven divisions and thiee branches and the duties 
ate distributed among them in the following manner First 
Division Internal Fin tine, including internal debt, loans, 
banking, currency and coinage, revenues, parliamentary financial 
procedure Attached to this Division are the Treasury officers of 
Accounts who act in a consultative capacity on all questions 
i elating to accounting principles and methods Second Division 
Foreign Finance, including external debt, reparations, foreign 
and colonial currencies The Financial Inqumes Division 
investigates into economic and financial questions Third Division 
Social Services etc , including Housing, Health, Labour, Pensions, 
Police, Transport Fouith Division Education, Arts and Science, 
Trade, Agriculture, Fisheries etc Fifth Division Material and 
Policy questions relating to the Navy, Army and Air force, 
Foreign, -Dominion and Colonial services, etc Sixth Division 
The superannuation of Civil Servants, compensation for injunes, 
etc Seventh Division General questions affecting the Civil 
Service, except superannuation Eighth Division • Personal 
questions relating to the Navy, Army and Air force, including 
Civilian personnel employed by these departments Ninth Division 
Establishment questions relating to the Post Office, Stationery 
office, Office of works , services carried out by these departments , 
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Industrial wages etc. Tenth Division Establishment questions 
relating to Colonial office, Dominions office, Foreign office and 
the services carried out by these Departments. Home office, 
Inland Revenue department, Ministry of Labour, Ministry of 
Transport, and certain other departments All questions relating 
to Museums and like Institutions aie also dealt with by this 
Division. Eleventh Division Establishment questions relating to 
the departments, responsible for Aguculture and Health , 
Board of Trade and certain other departments All questions 
relating to'Lega! departments Outside the division organisation 
are the following branches (1) The Accounts Branch, which is 
an executive accounting section under an Accountant and Deputy 
Accountant (2) The Investigation Branch, which consists of 
three officers who conduct investigations in connection with the 
simplification of office methods and processes, and the introduc¬ 
tion of office machinery and labour-saving devices, throughout 
the Public Service (8) The Chief Clerk’s Branch, which is 
responsible for the clerical, registration, minor administrative 
and messengerial duties connected with the departments In 
May 1943 the government promised that in every department 
the work concerned with organisation and methods will be 
given a new importance Mr I J Pitman, a Director of the 
Bank of England, has been appointed to be Director of Organiza¬ 
tion and Methods at the Treasury This is an encouraging step 
towards a greater recognition of the need for methods of 
departmental administration suited to the demands of modern 
government and modelled upon the best practice of modern 
management. 

The third principle in the organization ot departments is the 
need of associating members of the Legislative Assembly with 
the actual administration of the country This may be 
secured by appointing a committee of members of the 
Legislature for each ministry The members of the 
committee should possess some specialized knowledge of the 
department concerned The committee is not to initiate policy, 
nor to prevent the introduction of legislation proposed by the 
ministry, but to scrutinise, warn and encourage the work of 
the department. Such committees ensure a greater responsiveness 
on the part of the executive to the opinions of the Legislature, 
prevent the minister from becoming a dictator, and bring his 
official staff into contact with the outside world and thereby 
prevent the typical errors of bureaucratic government from being 
committed. 

Fourthly, there should be definite arrangement for co-operation 
between the different departments. Government is an organic 
whole ; it can not be divided into water-tight compartments, 
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Organization into different departments is necessary for bringing 
specialised knowledge to bear upon administrative problems, 
but that does not mean the total separation of one 
from others. The need of continuous consultation aS;" di “*' 
between the Board of Trade and the Ministry of 
Labour, between the Department of Overseas Trade and the 
Foreign office is very great. In the Provincial governments of 
India there is a deplorable lack of co-operation between the 
different departments. The welfare of villages depend on the 
concerted action of the Agriculture, Industries, Co-operative 
movement, Irrigation, Veterinary, Medical, Education, and 
Public Health departments, hut there is no means for bringing 
them together at present. 

The fifth principle is that there should be a special department 
for research and inquiry into administrative problems 8uch a 
department should plan out the lines of possible policy 
and collect the facts needed to develop those lines in S»e»i?L»nd 
all their relationship. Henry Fyrol in his memorable j“ 0 v n e " H8,, ~ 
paper entitled “The Administrative Doctrine in the 
State,” lays special emphasis on the importance of organising 
such a department. He observes : “The Administrative Doctrine 
supposes the presence in all big undertakings of a permanent 
Council of Improvement charged with the duty of discovering 
improvements of which the undertaking is capable and pursuing 
their realization under the aegis and authority of the supreme 
chief. An organism of this kind seems to me indispensable 
to enable us to study and realize the reforms of which the 
governmental undertaking is perhaps more m need than any 
other. In order to overcome the resistance offered to reforms by 
ignorance, routine and particular interests, what is needed is 
a strong will and continuous action. Momentary manifestations 
in which the superior authority plays but a poor part, cannot 
produce serious results. Continuous action demands a special 
organism.” 


HI. Theory of General Administration 

The activity of the executive power is generally referred to 
as “administration.” American writers draw a line of distinc¬ 
tion between the functions of direction, supervision and control 
on the one hand, and execution on the other. Willoughby 
distinguishes the functions of administration in the Func , iotua 
following way : “When we examine the operation 
of the organs of administration we find that the 
activity of the stage organs divides itself into two e ” eotto “ 
groups. We may call primary or functional the activity which is 
performed by an organ in order to realize the purpose for which it 
33 
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waajjjstablished (e.g., the object of the police is the maintenance 
of -order, that of a school—teaching, that of a hospital—medical 
treatment, etc.). Institutional activity, on the other hand, is 
that which the organ itself must perform m order to exist and 
to operate as an organ.” To this category belong, for instance, 
the appointment of personnel, the arrangement of the work of 
an organization, such as the schools or police, and the provision 
of buildings, and material equipment, the payment of personnel, 
the conclusion of contracts for public supplies, disciplining of 
personnel, the replacement of- persons on sick leave, the filling 
up of vacancies, the utilization of available appropriations, the 
keeping of financial records, the drafting of reports, etc. Func¬ 
tional activity is special and technical and varies according to 
the branch of service. Institutional activity, on the other hand, 
is similar to all branches of administration. 

Fyrol drawing analogy from the principle of Scientific 
Management in business divides the essential opera- 
jJ-JJJJ.y* tions of government into the following six groups 

(1) Technical operations (production, manufacture, transfor¬ 
mation) 

(2) Commercial operations (purchase, sale, exchange) 

(3) Financial operations (procurement and administration 
of capital) 

(4) Operations ot security (protection of goods and persons). 

(5) Accounting operations (inventory, balance-sheet, prime 
cost, statistics, etc.) 

(6) Administrative operations proper—foresight, organiza¬ 
tions, command, co-ordination, control 

Fyrol uses the term “administration proper” in a narrower 
sense than Willoughby, because the functions of the sixth group 
are peculiarly the functions of the head of the executive. 

The five elements of administrative function—foresight, 
Five organization, command, co-ordination and control are 
ex pktmed and defined by Fyrol in the following way. 
tntivc “The essence of foresight is planning An accurate 

fc ** tion and complete knowledge of the past and the 

present enables us to draw conclusions respecting future 
probabilities and possibilities and respecting development, 
improvement or reduction. Organization is the determination and 
realization of the general structure of the undertaking in keeping 
with its objects. It means giving the whole its proper form 
and each detail its proper place, determining the frame and 
filling it with content, assuring a preoise division of administra¬ 
tive labour, giving the undertaking every necessary performance 
and accurately determining its sphere of activity. It is in this 
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way that organization carries over into life the theoretical con¬ 
ceptions of foresight. Execution is commanding and insuring 
co-ordination. Command means bringing into action all the 
organs which foresight considers necessary and organization has 
created. With command, the role of authority and responsibility, 
of initiation and discipline is began in all phases alike. But the 
giving of orders would not suffice to insure the execution of the 
will of the Chief unless they were supplemented by the effort to 
insure co-ordination. Co-ordination means the introduction 
into the whole of harmony and equilibrium and the giving to 
things and acts their due proportion^. It me ms the application 
of means to the end, the unification and levelling of the various 
efforts, the establishmeut of a close connection between the 
several sections or departments which though they have different 
tasks, meet in the common aim. Control is what is meant by 
an enquiry into results. To control is simply to convince our¬ 
selves that at all times everything is carried out in keeping with 
the accepted programme, the order given and the principles in 
force. The work of control compares, discusses, judges; and 
endeavours to enhance foresight, to simplify and strengthen 
organization, to increase the perfection of command and to 
facilitate co-ordination.” 

IV. Elementary Constituents of Bureaucracy 

The term ‘Bureaucracy’ is of French origin. In the 17th 
century important branches of administration were entrusted to 
individual ministers, each of whom had a so-called ‘bureau’ 
at his command in which business was transacted by several 
higher and lower officers who acted as subordinates of respective 
ministers. As there was frequent change of ministers, 
the chief clerks shaped and dictated the policy to the ministers. 
The chief clerks thus acquired a preponderent influence which was 
often abused to the disadvantage of general interest of the state. 
This form of government was contemptuously termed bureau-' 
cracy. In every modern state the highly complex business of 
administration is now performed by a host of officials, and this 
body is collectively known as bureaucracy. 

There are six constituents of a bureaucracy, namely, (1) 
centralization of control and supervision, (2) safeguards for the 
independence of judgment of each member of the organization 
(3) keeping of records and file, (4) secrecy, (5) differentiation of 
functions and (6) qualification for office. 

Certain functions are allotted to regional or local authorities in 
every state. But the Central authority must act as an inter¬ 
mediary and integrator between technically and regionally diffe¬ 
rentiated functions. A hierarchy of officials is needed to bring 
about unity of policy and uniformity in administration. The 
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hierarchical system implies flawless subordination. But the 
principle of differentiating and distributing functions limits 
the absolute domination of higher officials over the members of 
lower rank. A higher official will hesitate to reverse 
*™ K v the decision of a lower official, when he feels that the 
latter has a better knowledge of the fact6 in detail. But at the 
same time there are in every administrative hierarchy some rules 
of discipline. A gross breach of discipline is punished with degra¬ 
dation or removal from office. The punishment, however, should 
not be awarded until one has been formally accused, indicted, 
examined and pronounced guilty, either by a regular court or by a 
court composed of his peers. * 

Keeping of records and file has become absolutely necessary in 
all forms of government, because precision and continuity are 
essential to effective administration. Officials have got 
a tendency to follow precedents. Rigid adherence to 
nmtniitr precedence gives rise to redtapism. Certain amount of 
secrecy, too, has got to be maintained by officials for 
the sake of preventing wire-pulling and jobbery. The bureau¬ 
cracy should be neutral and independent towards political 
parties. 

V. Development of Professional Civil Service 

The increase in the functions of government and the growing 
complexity of the administrative work have made it necessary to 
have a professional civil service. It consists of techni- 
gitwtfa cally trained persons who enter the service of the state, 
STnnV ** 011 * 1 anf l remain in office, irrespective of change of parties 
in power, till they attain the age of superannuation. 
The appointment of permanent technically qualified officials has 
been due to the desire to increase efficiency. To enable the civil 
servants to give all their time, energy and attention to the busi¬ 
ness of the state, provision has been made for pension not only to 
themselves after their retirement but also in some cases to - their 
widows and orphans. 

The professional Civil Service was instituted in England in 
1855, when the Civil Service Commission was established. This 
body arranges entrance examination for candidates for all openings 
in the Civil Service. There are two classes of Civil Service— 
In England E xecu ^ ve and Administrative. The function of the 
Executive class is to perform the operations developed 
and determined by laws, rales and practice. Officers of this 
branch are recruited at the age of 18 or 19 after finishing a secon¬ 
dary school examination. The Administrative class is recruited 
from the brilliant University graduates, who enter the service 
between the ages of 22 and 24. The duties of this class of 
officers "are concerned very largely with the formation of policy, 
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the revision of existing practice or current regulations and deci¬ 
sions, the recognition and direction of the business of government 
and co-ordination and improvement of government machinery 
and the general administration and control of the department of 
the public service For the performance of these duties, the 
government places stress upon intellectual capacity, an under¬ 
standing of relationships, and personal ability to direct and to 
manage These officers must understand the British traditions, 
the subtleties of distinction, the careful balancing of ideas and 
the avoidance of irrelevent contentious matters, in the handling 
of delicate situations ’ The present war has thrown much 
new burden on the shoulders of the Civil Service The pre¬ 
sent personnel of the service, whether in England or in India, is 
not experienced or competent in the matters of industry, trade 
and finance, which ire increasingly the concern of governmental 
direction In England the defect has been partially remedied 
by the appointment of temporary officials with training or experi¬ 
ence in these fields The experience of the war-time shows the 
need of extending the ambit of peacetime reciuitment so as to in¬ 
clude men of such technical qualifications Arrangements should 
be made to bring in, at the proper stage and at the appropriate 
salary, men fioin the professional and business world outside 

In the United States of America the professional Civil Service 
was instituted in 1883 A Committee was appointed in 1936 to 
devise means for increasing the efficiency of the civil setvice The 
committee suggested (1) that more than one hundred 
separate depat tinents, commissions and boards of the {y ^ he A 
government sould be consolidated within twelve regular 
government departments, which would include the existing ten 
departments and two new departments, a Department of Social 
Welfare and a Department of Public Works (2) The merit 
system should be extended to the whole civil service including 
administrative posts—a change involving 2| lakh positions 
(3) The three planning agencies should be strengthened in order 
to render more effective assistance to the President in his 
administrative responsibilities 

The importance of professional class of administrators is seen 
best in the change of attitude in Russia towards them Lenin 
and his party were determined to put an end to the bureaucracy 
fOr ever Consequently, the Bolshevic party made the following 
demands (1) That every member of the Soviet should Growth of 
be required to co-operate in the performance of some 
definite tasks of the State administration , (2) that there Service m 
should be a constant rotation m the work, so that every Rdm! * 
member should have an opportunity to acquire experience in each 
branch of the administration , (3) that the whole body of workers 
should be gradually initiated into the work of the State adminis- 
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tration. Bat the Soviet government had to change its opinion 
after twenty years of experience, add to admit the necessity of 
securing permanence of tenure and technical efficiency. Thus 
writes Stalin : “It may be said decidedly that nine-tenths of our 
troubles and defects are due to a faulty organisation of the control 
of execution. In order to enable the control of execution to 
attain its object, however, two things at least are needed—first, 
that' the control of the execution should be systematic and not 
desultory, and secondly, that the control of the execution in the 
Party, Soviet and economic organisations and in all their bran¬ 
ches should be under the direction, not of inferior persons, but of 
persons possessing the necessary authority who are the heads of 
the organisations. Of popular importance is the proper organisa¬ 
tion of the control of execution in the central organs—the minis¬ 
ters. To this end in 1934, A Soviet Control of Commission was 
organised. It has 40 members and its jurisdiction extends to the 
whole territory of the Soviet Union. It is divided into sub¬ 
commissions and has representatives in the Member States, in the 
provinces and in the districts which are entirely independent of 
the local organisations.” 



CHAPTER XVII 

THE JUDICIARY 

I. Functions of the Judiciary 

The welfare and -security of the average citizen depends on the 
prompt, certain and impartial administration of justice. It is the 
judiciary which is the shield of innocence and the impartial guar¬ 
dian of every private civil right. The chief functions of the Judi¬ 
ciary are to ascertain and decide rights, to punish crimes, and to 
protect the innocent from injury and usurpation. In 
all countries the Judiciary decides the application of JutyEuit. 
existing law in individual cases. But in those countries Sfi’/Sw* 
where laws have not been codified, as in England and 
the United States, the judges not only interpret but also make 
laws. Where the letter of the law is silent, the judges are called 
upon to attach to it the meaning which may be considered reaso¬ 
nable and consistent with the general principles of morality and 
public policy. Their decisions become precedents for future cases 
of similar type. 

In countries living under a Rigid Constitution the Judiciary 
takes its place side by side with the Executive and the Legisla¬ 
ture as a co-ordinate department of government. “When 
questions arise,” says Bryce, “as to the limits of the iwwtitu? id 
powers of the Executive or of the Legislature, or—in a jlidieUri 
Federation—as to the limits of the respective powers 
of the Central or National and those of the State 
Government, it is by a court of Law that the true 
meaning of the constitution, as the fundamental and supreme 
law, ought to be determined, because it is the rightful and autho¬ 
rised interpreter of what the people intended to declare when they 
were enacting a fundamental instrument. This function of inter¬ 
pretation calls for high legal ability, because each decision given 
becomes a precedent determining for the future the respective 
powers of the several branches of government, their relations to 
one another and to the individual citizen.” 

The nature of judicial functions demands that the judges 
ought to,, possess great legal acumen, faithfulness to _ 
the constitution, firmness of character and above all 
honesty and independence. ° ** 

In monarchical states “the independence of the judiciary is 
essential to protect the people from the arbitrary inter- rf 

ferenee and oppression of the crown and also to prevent mcmm* 
the judges from being reduced to a position of cringing &«nu th* 
subserviency to the executive." In republics the Jw,ici “ 7 
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independence of the judiciary is also essential for protecting 
the constitution and laws against the encroachments of party 
spirit and the tyranny of faction. When grave political issues 
excite party feeling, the courage and uprightness of the judges 
become supremely valuable to the nation. 

II. Independence of the Judiciary 

■ The independence of the Judiciary depends upon three factors ; 
•(1) the inducements offered to meritorious men, (2) the methods 
of selecting them ; and (3) guarantees for the independence 
Methodaof ^he judges when appointed. The inducements 
Mcurin# in- which should be offered are good salary, permanence 
ofthe in office and social status. The tenure of judges m 
judiciary majority of constitutional states is permanent, that 

is to say, they hold office while the)’ are “of good behaviour”— 
i.e. not guilty of any crime known to the law. 

In Switzerland the judges are elected for six years by the two 
Federal chambers, sitting together ; but as re-election is frequent, 
the tenure is as good as permanent. In some of the 
Ele ctto npf states of the U. S A. judges are elected by 
the people for a short term. This has led to all sorts 
of abuses and corruption. Popular election of judges is subver¬ 
sive to the honesty and independence of the Judiciary. The 
elected judge is sure to show favour to his party men even in 
judicial administration. Moreover, the voters are not fitted to 
choose whether one candidate is more learned in law than another. 

In France candidates for the Bench are selected by 
ecraltment competitive examination under the direction of the 
Sr2»mfn»- Minister of Justice, an 3 they are promoted from one 
aL '" grade to another according to seniority and merit. 

They can not be removed either by the Legislature or the Executive 
but only by the final court of appeal called the Court of Cassation, 
acting through a committee of seven judges. In Great Britain 
judges are appointed by the Lord Chancellor and they can be 
removed only as the result of an address of both the Houses 
of Parliament. 

The independence of the judiciary in England has been 
established by the Act of Settlement (1701). According to this 
Act the judges have been given security of the tenure 
SSte&nf oi office - The > T are apposed by the Crown on the 
recommendations of the Lord Chancellor and they 
hold office during good behaviour. Their removal is possible 
only on a joint address of the two houses of the Legislature, 
namely, the House of Lords and the House of Commons. The 
judges" of the smaller courts may be removed from office by the 
Lord Chancellor for gross misconduct but this power is rarely 
exercised by the Lord Chancellor. 
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In the United States the Federal judges are appointed by 
the President with the consent of the Senate and are Impe . h 
irremovable except by impeachment Thus, the inde- ment of 
pendence of the judiciary has been secured in most ,udge * 
cases by giving them a security of tenure which raises them 
above the exigencies of political expediency 


III. The Organisation of the Judiciary 

In modern states the Judiciary may be oigamsed in three 
different ways , (0 it may be elected by the Legislature , (n) 

it may be elected by the people or (in) it may be appointed by 
the Executive The practice of election by the Legislature 
prevails in Switzerland but it does not work well, 
for it leads very often to the appointment of partv 
candidates and thus leaves out really capable men the Judiciary 
The system of popular election exists in many of the 
states in the USA The obvious defect of the system is that 
the masses hardly possess the requisite capacity to test the 
qualification of a person which may make him an efficient judge 
and they often elect incapable judges the judges thus appointed 
seek to win public approval and as such make themselves poor 
judges indeed by playing to the wishes of the populace The 
system of appointment bv the Executive has been found by 
practice to be most satisfactory and this system has been adopted 
in most of the states 

In the Judicial system of every country there are generally 
two sets of courts, namely, Civil and Criminal The Civ)1 ind 
civil courts have a supreme court at the head and so Cnminai 
also the criminal courts Below' each of the highest 
courts in each category, there are lower courts with definite 
juusdiction, both pecuniary and territorial 

There is an important difference in the composition of courts 
m the Anglo-Saxon countries and those existing in the continental 
countries In the Anglo-Saxon countries like England, every 
court excepting the appeal courts has a single presiding 
judge while courts in the continent are presided over JUJSJJb?! h«. 
by a number of judges. The continental system Ensu.h^.mt 
thus provides a safeguard against the arbitrary deci- 
sions of a single personality, but the Anglo-Saxon u lc '* ry 
system is liable to this contingency. But it should be noted 
that the continental system involves large expenditure on the part 
of the government Further, judges in the Anglo-Saxon countries 
go on circuit from place to place but the continental judges 
do not. 


34 
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IV. Comparison between the English and the 
French Judicial systems 

In England the decisions of judges are generally regarded as 
binding on later judges in similai cases The judges exercise 
essentially legislative authority, as their decisions 
form the case-law But m France the judges are 
expressly forbidden to build up case-law The cause 
of this difference is to be found in the fact that in 
England these laws are not wholly codified, while in France they 
are codified In the administrative courts of France, however, 
precedent is acquiring the status of law 

In England there is no separate court to decide cases between 
officials and private citizens as it exists in France 
In England a single judge often hears cases, 
but in France there is a bench of judges in every 
court except the veiy lowest The judges in England are 
recruited from bai but in France from those who have no 
connection with the active practice of law The 
Judiciary m England is a separate branch of govern¬ 
ment, but in Fiance it is regarded as a branch of civil 
service Neither in England not in .France is the 
judge empowered to declare a law unconstitutional 


Administra¬ 
tive Courts 
in France 
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V. Comparison between the English and the 
American Judiciary 

In the United States of America as well as in England judges 
are appointed by executive authority The Lord Chancellor 
Appoint- nominates the judges in England, while the President 
removni d appoints the Federal judges with the consent of the 
Senate The English judges can be removed by a 
petition by both the Houses of Parliament , in the USA the 
customary mode of removal is hv impeachment, that is, through 
the preferment of chaiges by one chamber of the Legislature, 
usually the House of Representatives and trial by the other 

In England the Lord Chancellor, a member of the cabinet, is 
The Lord b>ghest Judicial dignitary in the land But in the 
Chancellor United States there is no representative of the Judicial 
body in tne executive ana vice versa 

It is in its relation to the Legislature that the Judiciary of the 
U. S. A presents a complete contrast to that of England The 
in the judges in England are bound by the laws passed by 
us, a. the the Parliament They have no competence to pro- 
dec&re a*iaw nounce upon the legality or otherwise of the laws 
a ra virai en acted by the king m Parliament; while m England 
the Parliament is supreme, In the U S A the constitution 
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itself is supreme This fact makes the Judiciary of the USA 
a co-ordinate organ with the Legislature and the Executive The 
federal judges have it as their prime duty to safeguard the 
constitution and to treat as void every legislative act, of either 
Congress or a state Legislature, which is inconsistent with the 
constitution They cannot, indeed, abolish such a law, but they 
are bound to treat it as void in all cases befoie the court arising 
out of it De Tocqueville speaks very highly of this system in 
the following words “1 am inclined to believe that it is at once 
the most favourable to liberty as well as to public 
order and forms one of the most powerful barriers 
which have ever been devised against the tyranny of ?“ r i a “ 1 l S“ 
political assemblies ’ The Judiciary in the USA 
has a competance far beyond that of the Judiciary in England 

In both the countries the judges contribute to the growth of 
the law by adding case-law Another point of difference m the 
judicial organisation of the two states is worth Houtc of 
noticing The Congiess has no judicial function, Lprd >••» 
except in trying cases of impeachment The House 
of Lords is the final couit ot Appeal in England, though the 
Judicial work.is done not by the ordinal > peers but by the Lords 
of Appeal 


VI. Comparison between the Judicial system of 
the U. S. A. and Switzerland 

Both the United States of America and Switzerland are 
Federal states and then Judicial systems have something 
in common The Federal Judges in the USA Modeof 
are appointed for life or during good behavioui by the 
President The Federal Judges in Swit/eiland, four¬ 
teen in numbei are elected by the Feter.il Assembly for six years 
But they are usually reappointed As the supreme court in the 
USA decides cases relating to controversies between different 
states, or between the union and a state or between a state and a 
citizen of another state, so does the Federal court in Switzerland 
possess juridiction over disputes between cantons and cantons 
and between cantons and individuals or corporations 

But -the impotence of the Swiss Federal Court is unique 
among federal states The Supreme Court in the U S A is 
the guardian of the constitution It can pronounce a 
law passed by the Congress unconstitutional, but the 
Swiss Federal Court has no such interpretative power 
It is a provision of the Swiss Constitution (Ait 113) 
that every statute passed by the Federal Assembly must be 
accepted as valid, 
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VII. Relation of the Legislature to the Judiciary 

According to the principle of seperation of functions, the 
Legislature makes laws and the Judiciary interprets and applies 
those laws to specific cases But sometimes one usurps the 
functions of the othei and as such has some controlling influence 
on the activities of the other 


In certain countries the Judiciary is entitled to declare the 
laws passed by the Legislature null and void when these laws 
are found to be m excess of the powers vested in the 
thecuitod" Legislature by the written constitution In the 
constitution U 8 A the Judiciary is really the custodian of the 
constitution In England and France, howevei, any 
law enacted by the Legislature can not be invalidated b\ the 
law courts for in these countries the political ‘-oveieigntv of the 
people as expressed through the Legislature is regarded as 
inviolable. Besides, the Judiciary by its interpretations of law 
and their application to putieular cases create rulings and con¬ 
ventions which are piactically regarded as laws Usually thev 
are called “Judge-made” laws 

On the other hand, the Legislature exercises certain functions 
on the Judiciarv In England, the Upper House of the Legisla- 
The L*gi»i«- * nre ’ namely, the House of Lords is the supreme court 
toreexer of appeal In practice, however, this function is exer- 
ludiciai cised by the six law-lords and the Lord Chancellor In 
function* certain other countries also the upper chamber acts as 
a tribunal to hear the impeachments against high executive 
officials The Serrate in the USA and France constitutes 
itself into a tribunal to ti\ executive officials charged bv the 
lower house of the Legislature The Judiciary is often appointed 
by the Legislature In the USA the federal judges aie 
appointed by the executive but the appointment must be sanc¬ 
tioned by the Senate 


VIII. Relation of the Executive to the Judiciary 

We have already seen that for the administration ot justice, 
the Judiciary should possess a large measure of independence ol 
the Executive, so that the Executive may not exercise 
ofthe'huii undue interference with the functions of the Judiciary. 
«utn»**"" This independence does not, however, imply that the 
Executive are always subjected to the control of the 
Judiciary It is almost a recognised public law that the chief 
executive should be exempted from the jurisdiction of any court or 
magistrate so long as he remains in office For instance, the 
President of the U S ( A is immune from judicial control But 
he is responsible to the Senate when that body becomes a court 
for the specific purpose of trying the President. Even m that case 
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also the jurisdiction is limited to the removal of the President 
from the office and his disqualification from holding pub¬ 
lic office again Hts personal liberties can not be restrai- Fhep'r°?i- f 
ned by any order of the court. But as soon as he be- u.‘s. < A th * 
comes an ordinary citizen divested of public office, he is 
subjected to the control of the judiciary as a private individual. 

At the same time, the orders and regulations issued by the 
President may be scrutinized and even declared invalid if anybody 
questioning their validity applies to the court for ^ Bubor . 
redress The subordinates of the Chief Executive, f* e - 

bowever. are not exempt from the jurisdiction of amenable to 

mi , , . . , the control 

the Judiciary lhc court may freely exercise control oithe 
over them whenever they are found guilty of violation ,ud,c, “ ry 
of rules of the constitution Even the fact that they acted 
according to the orders of the President can not be a defence in 
their favour Thus, it is evi lent that as the Chief Executive has 
to carry on administration largely through the subordinates, the 
Judiciary has indirectly a large measure of control on the acti¬ 
vities of the Executive. 

It has been contended that the Executive should not be given 
supreme authoiif\ for that may lead to tvranny, Experience and 
reason show that a largo measure of authority should Confllcti 
he vested in the Executive For, if the Executive is between the 

controlled bv the Jtidician. then the efficiency of and c th e vc 
the Executive must necessarily snffei II a water-tight FhoiafK 
division of functions is attempted, unnecessary conflicts " vo,ded 
between the Judiciary and the Executive are bound to occur. 
The Executive is m a position to hamper the execution of the 
processes issued by the Judiciary, and the Judiciary also if bent 
upon resisting the Executive order 1 -, may create troubles in its 
smooth working In actual operation, however, the immunity 
enjoyed by the Chief Executive from the control ol courts has not 
given rise to much abuse There are so manv checks and balances 
provided in every constitution that while the Chief Executive 
enjoys large immunity from the judicial control and the Judiciary 
also enjoys independence in its own sphere, the system has work¬ 
ed on the whole satisfactorily 

Sometimes the Judicial y exercises executive function. In 
America and England the executive officers when guiltv of 
offences in discharge of their official duties arc tried 
by courts. On the continent, however, thev are tried ftJSioSiY 
by administrative courts The Executive also, some- 
times, exercises jndicialfunctions, such as enforcing the 
judicial decisions, appointment of judicial officers, trial through’ 
court-martials of military offenders and exercise of pardon which 
is merely a judicial function 



CHAPTER XVIII 

POLITICAL PARTIES 

I. Bases of Party division 


Political parties aie organised bodies with voluntary member¬ 
ship, whose concerted energy is employed m the pursuit of 
political power Fellowship undei a leader, lectures, meetings 
and committees, common festivities and material gain in the 
form of ‘spoils’ impart the cohesive force to the parties But 
“the special cohesive element”, writes Finei, “of a political party 
which differentiates it from other groups and causes political 
parties to differ among themselves, is then dogma of the Good 
State, and their desire and struggle for the power to realise its 
implications concretely in the institutions and behaviour of all ” 
Def.mt.on Gfettell defines it as a group of citizens, moie or less 
end imeoof organized, who act as a political unit, and who by the 
1V “° n use of their voting power, aim to control the govern¬ 
ment and carry out their general policy A party is often con¬ 
trasted with a faction and the latter is defined as “any constituent 
group of a larger unit which works for the advancement of 
particular persons or policies” But in practice the boundary 
between factions and minor parties is one to be determined by 
convenience rather than by logic Parties may be formed on the 
basis of religion, form of government, nationality, class interests 
or some general questions of vital interests to the state In the 
sixteenth century parties were divided into Catholics and the 
Protestants and in modern India they are sometimes divided into 
Hindus and Muslims In the seventeenth century the contest 
between king and people gave birth to political parties m England 
In the nineteenth century parties were organised on the continent 
to uphold a particular form of government, such as the Republi¬ 
can, Monarchist, etc Parties usually follow nationalities Different 
classes such as Labour and Capital, Zammdar and Ryot, 
Brahmins and non-Brahmras may form rival political parties. 

In modem states political power has been transferred from 
the monarch and nobles to the people So the dividing lines 
between parties are tending to be economic In the old 
ffiSSsM Whig and Tory parties m England there were poor as 
well as rich men in each party But now the rich 
and the poor have generally joined the opposite camps 
“The result has been to accentuate class sentiment, 
making a sharper division than what previously existed between the 
richer and more conservative element in every country and that 
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which is poorer, and more disposed to experimental legislation.” 
Division of parties based on Bocial antagonism such as that 
between rich and poor, Labour and Capital, Hindus and Muslims, 
Brahmins and non-Brahtnins, is deplorable in as much as such 
a division is unfavourable to the formation of a truly national 
opinion and to some extent to national unity in general. 

The discussions which follow assume political parties as based 
on some specific practical issues which divide the citizens indeed 
but the cleavage between the parties is never funda¬ 
mental. Such parties are to be found in England, ties owe 
the 0. S. A. and Prance. In these advanced capitalistic *h*5oo»“- to 
governments all the recognised parties owe allegiance tnt,ons 
to the present constitution, and all are agreed to maintain a 
strong hold on their empires and to shut out the communists 
from power. Such parties may or may not differ much on 
political principles, but they are mainly held together by the 
prospect of coming to power. 

II. Functions of Political Parties 

Parties have been described as a motive force in politics. In 
countries which enjoy representative government, The forton 
Parties furnish the organization by which, through ut'*h° rm " 
elections, referendums, and the influence of public * encr “ lw,n 
opinion, general will may be formulated and carried into effect. 

It is the party system which brings order out of chaos. In 
most of the constitutional states constituencies are so large that 
it becomes almost impossible for an average citizen to ItcUrifi 
choose his representative or to vote on rival candidates politico! 
on the ground of merit. The parties are bent upon 
winning elections and they choose their own candidates. The 
principle of popular sovereignty requires the choice of party 
candidate to be made by those of the electors who belong to 
the party.” “Discussion within a party, culminating before elec¬ 
tions in the adoption of a platform, brings certain issues to the 
front, defines them, expresses them in formulas which, even if 
tricky or delusive, fix men's minds on certain points, concentrating 
attention and inviting criticism.” 

Each party has got some funds. Funds are often contributed 
by public-spirited men who expect no concrete reward for their 
gifts to the party. But it is also noticed that business¬ 
men desiring tariff favours or seeking 'to escape public SjJjSfT 
regulation, or persons seeking title or honour 
contribute handsomely to the party funds with a view to gain 
their selfish objects. The election expenses of poorer candidates 
are defrayed from the party funds, Had there been no party 
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organization it would have been impossible for poorer people 
to seek election, as election is an expensive affair now-a-days. 

Incidentally, the party system is conducive to the 
the public* political education of the electors. Each party must 
distribute handbills and pamphlets and deliver speeches 
in order to convince the voters of its superiority over other 
parties. Through these discussions even the most indifferent 
elector learns something. 

Party system holds together the members of a representa¬ 
tive assembly who profess the political opinion for 
it hold• to- w hich the party stands, so as to concentrate their 

Setner mem- 1 *' t 

bersof efforts on the advocacy of ils principles and the attain- 

LegijLture 1 r 

ment of its objects 

In the United States of America the Party System performs 
a highly important function. Had there been no well-organised 
parties in the United States the separation of powers 
the^r. s. a. between the Executive, Legislature and Judiciary would 
Eighi^uefui have made the constitution almost unworkable, 
functions p ar ties act there as a unifying force, which by control¬ 
ling the various organs of government, secures harmonious and 
consistent policy and administration. 

In consideration of the highly important functions performed 
by the party system we must endorse the view of Leacock that 
“far from being in conflict with the theory of derao- 
■boutafti- cratic government, party government is the only thing 
eaaentuuy which renders it feasible " Had there been no party 
necessary organizations, bv whom would public opinion in such 
vast populations as those of the United States, France 
or England be roused and educated and directed to certain specific 
purposes ? Who would have given political literature to the 
voters, stirried them out of apathy, arranged public meetings and 
reminded them of their duty to vote Work m the Legislature 
too becomes easier because of the party discipline which binds 
many members together. “A modern democratic state without 
this somewhat artificial and yet essential unanimity would 
become a brawling clews of individual opinions." 

III. Merits and Demerits of the party system 

Advantages of the party system will be apparent from its 
influence on the working of modern democracies as discussed in 
the previous section. But some political theorists have brought 
certain serious charges against the party system. We shall now 
discuss the validity of these charges. 

The critics of the party system accuse it of artificially promoting 
unanimity and disagreement among opposing groups which does 
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not really exist. Prof. Gold-win Smith says that where two 
political parties dispute the field, it presumes “a bisec- Ch>r4ej 
tion of human nature.” which is untrue. Another 
charge against the party system is that it transforms ,,,tem 
the Legislature m Parliamentary countries into a battlefield, The 
deliberations of Parliament become a personal struggle of the Ins 
and Outs, in which the interests of the country are forgotten. It 
is further asserted that it prompts each party to make promises 
and put forward plans whose aim is not to benifit the country but 
meiely to attract popular support That is to say, pledge first, 
principle afterwards Party system gives opportunity to some self- 
seeking political adventurers to exploit in their own interest the 
general body of citizens Then, again, the party system has been 
accused of debasing moral standard It is alleged that in one 
way or another the sentiment of party solidarity supersedes the 
duty which the citizen or the member owes to the state Elected 
representatives are under the iron discipline of party leaders at 
whose bidding they have to vote on all measures in the Legisla¬ 
ture Party system encourages loyalty to party at the expense of 
loyalty to state It keeps out of office some of the ablest men of 
the state, i e the opposition leadeis It leads to excessive 
pandering to the people and suppression of truth It also leads 
to bitterness of feeling during election times The most serious 
charge against the party system is that the party machine is 
under the control of the rich people who exploit the rank and 
file of their organization for promoting their own selfish interests 
In raising funds a party incurs obligations which compromise 
its effectiveness as the defender of the interests of the people 

In reply to the first charge it has been pointed out by Lecky 
that there are naturally four kinds of men—those who wish to 
return to t he methods and institutions of the past 
(reactionaries), those who wish to retain those of the 
present (conservatives), those who wish to reform 
present institutions (liberals), and those who desire to 
abolish them (radicals) If for the sake of achieving their objects 
the two former classes and the two latter together act jointly in 
political matters, “we get a division into two great political 
parties, resting on fundamental psychological principles ” In 
reply to the second charge it may he said that the parties 
formulate and organize public opinion and thus secure weight 
for popular voice. Discussions m the Legislature thrash out the 
merits and defects of the proposed measures and evoke public 
criticism, which cannot be ignored by the responsible party 
leaders It must be remembered that an organised party with 
recognised leaders has a character to lose or to gam. If either 
the Ministerialist Party or the Opposition play false to the nation 
its chances in the next election would he very bad indeed. 

35 
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There can be no v doubt that the party discipline impairs the 
independence of members, but tins defect is counterbalanced by 
certain merits of the party system “If there were no 
•taWitfT* party voting,” obseives Bryce, “ministers would not 
Executive know fiom hour to hour whether they could count on 
carrying some provision of a Bill which might in 
appearance be trifling, but would destroy its coherence Perpetual 
uncertainty and the weakness of the Executive, which unct r- 
tainty involves, would be a greater public evil than the subordina¬ 
tion to his paity of a member's personal view in minor matters ’ 
He further adds that paity discipline imposes a needed check on 
self-seekmg and corruption of members Certain othei defects 
have been pointed out by the critics 

Party system haimomses the activities of the various organs of 
government, e g in the United States It prevents hastv legisla¬ 
tor i work ^ lon enabling both its suppoiters and the opposition 
done\y WOr to express their views on the point The party oigarn- 
p ” r ‘“ s zation selects candidates for public offices, determines 
party issues, raises partv funds, brings the voteis to the polls on 
election day, conduct or cuticises the government, and tiams 
persons for leadership 

Certain forms of party system, howevei, must be pronounced as 
reprehensible We have already shown that when putie^ aie 
Repnken- based on social antagonism such as Hindus and Muslims 
or Zammdais and Ryots 01 Labour and Capital they 
destroy national solidarity Then again, national partv 
issues are often carried to the election of local bodies, such as the 
Country Council, District Board or Municipality, which bodies 
have got nothing to do with nation-wide questions Such a per¬ 
version impans the efficiency of local bodies The ‘Spoils System’ 
as practised in the United States, France, Canada and Australia 
is another serious defect of the party system The victorious 
party turns out even the best men of the defeated party to make 
room for its own adherents This system gives rise to inefficiency 
and political corruption 


Repre 
sitne forms 
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IV. Double Party vs. Multiple Party system 

In the seventeenth and eighteenth centuries the electorate was 
small, being confined to richer classes of people, who were all 
agreed about the general objects of the State Two 
Sw’iuV’of Parties were organised in England and the U S A 
patties* on th e basis of minor differences in principles “The 
double paity system,” observes A N Holcombe, “is 
doubtless a convenient system for contended peoples, but it is not 
an efficient system for the expression of public opinion whep 
the variety of opinion and intensity of conviction are great ’ It js 
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on account of the intensification of conviction of economic groups 
and the extension of electorate that the people in almost every 
state on the continent were divided into a large number of parties 
or groups. Proportional representation was adopted in many states 
after the War with a view to secure to each party adequate re¬ 
presentation in "Legislature according to its numerical strength. 
The emergence of the Labour Party in Britain interfered with 
the traditional working of the double party system. 

Prof. Ramsay Muir believes that the three-party system is 
quite natural and favourable to freedom of opinion. He advocates 
the formation of the Right, the Centre and the Left 
parties. These three will correspond, according to him, pt‘ t Jayatem 
to the British Conservative, Liberal and Labour Parties. 

“In almost all countries,” he observes, “those who take a serious 
interest in politics may be divided into throe types ; first, those 
who do not desire any great changes in the social order; secondly, 
those who desire great changes, hut only in a Socialist or Collec¬ 
tivist direction ; those who desire great changes, but not in a 
Socialist direction—rather in the direction of creating the condi¬ 
tions within which individual enterprise can operate with most 
advantage to itself, and with least restriction of the liberty of 
others.” He further argues that the In-party system Drfect>o{ 
destroys the prestige of the Legislature and gives rise to Double 
tho dictatorship of the Cabinet. “It has disturbed the 
working of our system of government," observes Prof. 

"by dividing Parliament into two serried and disciplined armies 
—a majority whose primary aim is to keep a party govern¬ 
ment in office, and a minority whose Primary aim is to 
discredit it in order to replace it. This gives unreality to the 
proceedings in Parliament and has greatly Weakened its prestige 
in the eyes of the nation. Because the Opposition will seize every 
possible opportunity of discrediting the Government, the Govern¬ 
ment party must swallow all its scruples, and support the 
Government in all it does, abdicating the duty of frank and candid 
criticism except when it is not likely to have any serious result.” 

We admit that the division of the representatives into two 
parties raises many unreal issues and destroys tho prestige of 
Legislature but the group system on the Continent has DefecMof 
not made the position of any continental legislature 
more eminent and respectable than that of the British 
Parliament. On the other hand, under the multiple party system 
the representative’s freedom of manoeuvre tends to discredit any 
government by making it uncertain of the steady allegiance upon 
which alone an important political programme can be carried 
through. 

If there are three parties in the state, either one single party 


party system 


Muir, 


Multiple 
party system 
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will gain a strong majority in the election, or no party will be 
able to secure a majority. In the first case there will 
Government be little difference between the bi-party and the 
defect* tri-party system. If no party gets a clear majority, 
either a coalition government or a minority government 
shall have to be formed. Coalition government-enjoys less prestige, 
because its mandate comes from the various parliamentary groups 
which form the coalition instead of directly from the people, 
as is the case when a party comes into power under the double 
party system. It is less powerful, because of the lack of unity in 
the aims and objects of the leaders of parties. Moreover, coalition 
governments are notoriously unstable. 

But a coalition government, whether of two or more than 
two parties, has got some advantages over a single party 
Advantages government. A coalition government is more flexible, 
of Coalition since it can be dissolved and reorganized without a 
ov« m f res }j election. It is more favourable to deliberation, 
because its component groups have more opportunity for re¬ 
flection than the supporters of a rigidly organized major party 
government. The public can make its influence felt to a greater 
extent upon a coalition government because its components have 
greater freedom of action than the members of a single party. 
During the last Great War the multiple party system of France •> 
stood the strain better than the English system. But Magyar 
points out the cardinal defects of the Multiple Party System in 
the following words : “Compromises have to be observed so 
thoroughly and to such a degree that serious action, the solution 
" of great national problems, is rendered impossible, since the 
moment there is divergence of opinion between the parties on 
any question, the coalition falls to pieces and the government has 
to resign. Unanimity is attainable in many cases only negatively 
in the determination not to solve some question or to postpone 
attempting the solution.” 

Prof. Laski, however, holds that the existence of two party 
system is the best method of working representative government. 

It enables the electorate to choose the government 
advocacv of directly and to fasten the responsibility for action taken 
ajatiem DBrty on a determinate group of persons. “If we assume that 
parties seek for power that they may translate into 
action the principles they profess”, he observes, “the more direct 
and decisive the choice of the electorate has to make, the better 
is the function both of the electorate and of the Legislature 
likely to be performed.” Parties may be formed on religious, 
nationalistic, economic and even on personal grounds. But it is 
, the economic interest which is, now-a-days, the predominant 
cause of division into parties. Other interests may merge them¬ 
selves into the two parties advocating opposing economic interests. 
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But m that case each party will become a federation of gioups, 
which again will tend to destroy the unity and coherence of the 
paity In India the Congress party has now been divided into 
a number of almost irreconcilable gioups 

V. Political Parties in England 

England was the traditional home of the two-party system 
In couise of the seventeenth century, the Cavaliers and the 
Roundheads, supporting the aval authority of the 
Crown and Parliament respectively, developed into devSS‘" d 
the Troy and the Whig parties Soon after the of Engi“h nt 
passing of the First Reform Act (1832 A 1)) the partIM 
Tones and the Whigs chingtd their names into the Conservative 
and the Libeial paities lespectively But on the question of 
the repeal of the Corn Law the old partv linos were binned out 
and England remained prrctically without well organised parties 
between 184b and 18b5 After fhe passing of the second Reform Act 
(18b7) Disraeli and Gladstone reorganised the Conservative and 
the Liberal Paities respectively But shoitly aftei this the Irish 
Nationalists formed a party of their own Under the leadership 
of Parnell they joined hands sometimes with the Conservatives 
and sometimes with the Liberals with a view to secure the 
greatest possible concessions to Ireland The Irish Nationalists 
however, could never be stiong enough to form a ministry by 
thenibelves So practically the two party system retained the 
motive force in English politics till the conclusion of the Great 
War After the war the Labour Party, which was gradually 
gathering strength from the beginning of the piesent century, 
came to the forefront In 1924, the Labour Party formed a 
government , but as it did not command the ruajoriti in the 
House of Commons, it had to resign after a ministry of nine 
months only Then the Conservatives formed a ministry and held 
power till 1929 The General Election of 1929 returned Labour 
as the largest party indeed, but the combined strength of the 
Conservative and the Liberal parties was greatei than their own. 
Under these circumstanoes Labour formed its second Ministry 
indeed, but it could hold powet only up to the vear 1931 In that 
year there was a split in the Laboui Paity itself , the majority of 
the party refused to submit to the leadership of the late Mr 
Ramsay Macdonald In the General Election which followed, 
the Conservatives secured the majority, but their leader, Mr 
Baldwin consented to serve under Mi Ramsay Macdonald, who 
became the Prime Minister for the third tune Mr Baldwin 
became the Prune Minister as the head of the Conservative party 
after the general election of 1935 He resigned his office in May 
1937, when Mr Nevile Chamberlain became the Prime Minister. 
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In September, 1939, the Cabinet has been reconstituted and some 
seats have been given to the Liberals 

All the thiee parties in England aie now in substantial 
agreement with one another in foreign policy and in their policy 
f towaids Indu and iLeland The Libeial Paitv has been 
different split up into thi ee groups md h is verv little construc- 

perties tive p] iu ,(, s own Tht chief point ol difference 

between the Laboui and the Conservative Parties is regarding 
tariff policy The Conservatives are Pioteetiomsts while the 
main wing ol the L ibout Party advocates Free Trade The lett 
wing ol the Laboui Party is now advocating socialism 

Each of the three Parties has a stiong oigamsatiou inside and 
outside the Puhament In each constituency there is a local 
<ommittee of each paity Etch has a central oigani- 
omn,. eV ion /ation, lor ated m London with an office and i paid 
stiff The < entr il offices guide rnd control the local 
committees, distnhute propaganda liteiatuie through them md 
raise funds tor the whole putv The c Midi dates aie geneiallv 
chosen by the lot al t ommittees with the advut ol the i entr il 
office Inside the Parh iment, each p uty has got a numbei ot 
whips, whose business it is to bring the member- together at tht 
time ot voting in the Houses 


VI. Parties in the United States of America 

The organisation ot political putiesisonc of tilt thiee thief 
contributions made b> the United States to political science is an 
Applied Science, the othei two contributions being Rigid 
American constitutions md the nsc ot Courts of Luc to inteipret 
Parties them Fathers ot the Americm constitution never 
thought of the possibility of the use ol political parties in the 
United States But from the veiv beginning ol the Federal 
Constitution the questions which successively foimed the bases of 
party division weie the authority of the Federal government, 
Tariff policy and slaveiy As the Fedtial senatois were chosen by 
the Legislatures of the states, each N itional Party fought every 
election on party lines in ordei to obtain in the state Legislature 
a majority which would secure the choice ot senators of its own 
persuasion It would be noticed that the state Legislatures were 
not dnectly concerned with national issues, on which 
of the'Spoils parties were divided From the states the habit of 
System carrying on all sorts ot elections spread to cities and 

counties “It became a principle to maintain the power of the 
National parties in all elected bodies and by all means available, 
for the mure the party was kept together in eveiy place and on 
every occasion for voting so much the stronger would it be for 
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national purposes ” The party organization further required that 
all offices down to the humblest ones were to be bestowed on the 
members of the part} only 

The two parties that exist in the USA are called the 
Democratic and the Republican There is no collective adherence 
to anv single principle 01 policy in any put} Roth 
the parties arc opportunists, adopting their pohe} on andRepuMi- 
outrent questions to the circumst met s of tha da\ rnd cal1 Part,e “ 
main!} governed in then selci tion ol political opinions hy the 
probability of political success Both the paities have & ot hheial 
rnd conservative wings 

The organization of political parties in the USA is unusually 
strong foi thice ic isons (1) Disjunction of executive and legis- 
lrtive power m the constitution nrtuiall} calls foi a 
bond of union in the shape of a patt} oigunzatjon strength^ 
(2) The extent of tenitoij is so great thit some oiga Partlas 
nization is needed to select candidates toi Piesidentship State 
governorship and othet elective posts (d) The theory of populai 
sovereignty favoured the election of most of the executive and 
judicial officers, so the prize to be obtained b} a victory in 
elections is tempting enough to promote paity organizations 

Parti organization is based on the Primary meeting of all 
members of a politic rl put} within a given electota) uca foi the 
purpose ol (a) selecting puty crndidxtes, (b) naming 
delcgites to sit m r puts convention, and (c) appoint 
mg a committee to tike charge of local put\ svoik 
But m the list ceuturs the Primaries were attended by very tew 
men and beenue tools in the hurds of unscrupulous bosses The 
manifold evils of the ssstem hive been recently remedied in every 
State hy different lasvs In all the States the Primary has been 
turned from a private party meeting into a public meeting, at which 
the citizens are entitled to vote (a) foi the selection of party 
c andidates for vauoais state offices and son itomhips without an 
mteimediary convention, (b) for the selection of delegates to a 
party convention, (c) tor the election of meinbi rs of the local 
party committee What stnkes us as a new depaiture from 
Euiopean politics is the legal recognition of Paity as a public 
political institution The State laws piovide that due public 
notice sjaall be given of the tune and place of primary 
elections, that the election shall be hy ballot, and that pShifc*’* 
the expenses shall be paid by the state In some states mstltat,0,, 
it is the practice to hold “Open Primaries ’ at which the voter, by 
the use of the seciet ballot, may cast his vote for one of the 
Parties without declaring to which party he belongs In other 
states “Closed Primanes” aie established and the admission to 
vote here implies some test of party allegiance In the Presiden- 
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tial election voters in the Primaries are called upon not only 
“Primaries" to e ^ ect members of the National Convention, but 

T m * “ also to register their “preference” for a particular 
presidential candidate Thus the recent reforms have introduced 
the principle of direct nomination for all offices, from the highest 
down to the lowest 

Bryce describes the peculiarities of the party system in the 
United States'in the following words —“In France! egislation 
and administration are carried on not by one party but 
if'&T'*"" by combination of groups frequently formed, dissolved, 
Convention an d tb erl reformed In England party conflicts fought 
all over the country come only once m three, four or 
five years, at a General Election , and when one party goes under, 
and another comes to the top, only some thirty or forty persons 
change places, so the general machine of administration seems 
but slightly affected, and few are those who directly lose or gam 
Party policy, moreover, rests with half-a-dozen Parliamentary 
figures on each side, 1 e the leaders of the two Houses and their 
closest advisers and associates, whereas in the United States the 
National Convention is the supreme exponent of pa'rty doctrine 
and policy, universally recognized as the party oracle, though its 
deliverances may in practice be conveniently foigotten Thus the 
American system, though it purports to regard measures rather 
than men, expands nearly all its effoits and its funds ip getting 
men into places, and though it claims to give voice to the views 
and will of the whole party does in reality express those of an 
oligarchy which becomes, subject to the necessity of regarding 
public opinion, the effective ruler of the country, whencvei the 
party holds both the Legislature and the Executive ” 

VII. Party System in France 

Party organization in France differs from that of the English- 
speaking countries in three important respects First, instead of 
Existence of * wo or ^hree well organised parties we find a number 
■ number of of party groups in France In the United States 
Groups two parties alternately secure the control of the 

government, but in France a ministry is formed by a coalition 
of several groups, because no single gioup is strong enough to 
outnumber all the others In England, if the cabinet loses 
the confidence of the House of Commons all the members of the 
ministry resign and none of them accepts office till his party has 
again been called to form a government ; but m France, a 
member of the defeated ministry, takes office in the succeeding 
ministry. This shows that allegiance to party is less strong in 
France than in England or America The notorious instability 
of French ministries is primarily due to the .coalition of separate 
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groups whose mutual support is given purely for reasons of 
expediency. 

The second characteristic of the French party system is that 
though the parties are more or less organised in the Chamber 
ot Deputies, yet they do not extend over the country 
at large Ncr party group in France has an organi¬ 
sation ramified through all the constituencies like the 
three parties of Great Britain or the two historic 
parties of the United States 

Another distinguishing feature of the French party system is 
that the local committees are not foitned or elected by a vote 
of all the locil members of the paity, A few minor q 
officials or ex-officials, shopkeeper,,, lawyers, doctors, tuted party 
teachers and journalists constitute a self-appointed c ‘ uca “ 
committee to carry on the election campaign in favour of this 
01 that candidate Such a state of affans is due to the fact 
that the French citizens are less definitely committed to any one 
party than they are in the English-speaking countries 

In France the Republican Democratic Federation, formed 
m 1903, acts as the real conservative paity It is aggressively 
nationalistic, is opposed to the sepaiation of Church Group> 
and State, and is against the civic discrimination « 
against the clergy Its adherents in the Chamber of pr " en 
Deputies usually join the Giowpe de 1’Uvuin itpubhcarne 
(timoaatique and m the Senate the Gauche tepubhcaine and the 
Gioupe de V Union n'pubhccune These are the principal right 
and centre parties. On the left are the Communists, the Socialists 
and the Radical Socialists The Socialists aim at the socialization 
of the means of production and exchange The Radical Socialists 
select their adherents from all classes The strength of different 
gioups in the Chamber of Deputies aftei the election of 1932 was 
as follows (1) Conservateur 5, (2) Union Republicaine Demo- 
cratique70, (3) Independant 28, (4) Deinocrates populates 1G, 
(5) Rdpubhcains de gauche 72, ((>) Radicaux independants 62, 
(7) Radicaux-socialistes 157, (8) Republicans Sociahstes 37, 
(9) Sociahstes 129, (10) Commumstes-Sociahstes 11, (II) Com- 
munistes 12=605 

The adherence of members to their group is not absolutely 
fixed. The members of the different groups may change their 
adherence during a legislative season A new group KlliHcity 
may be organized and draw its members from several principle* 
sources. “Save for the groups of the extreme right n * , 
and the extreme left,” observes Lindsay Rogers, “there are no 
easily discernible differences of doctrine or programme. The 
groups are important in that in proportion to their number they 

36 
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are represented on the grand commissions of the Chamber. A 
Deputy not infrequently chooses his group solely because he will 
thereby have a better chance of securing a place in an important 
Commission. The members of a group may see eye to eye with 
the Prime Minister on foreign policy but oppose him on domestic 
policy.” 


VIII. Rise of One Party System 

Causes of failure of Party system in Continental Europe 

No important state in Continental Europe except France, 
has succeeded in carrying on its government successfully under 
the double or multiple party system. In Russia, 
common Germany and Italy there is to-day only one Party, 
objective* The reason why the party system, as understood in 
England, the U. 8. A. and France, has failed in 
Continental Europe is that the essential conditions of success of 
such a system were lacking there. The fundamental condition of 
success of party government is that the electorate must have in 
common the same general social objectives and political ideals. If 
they are rent by fundamental cleavages as to what they expect 
of government and if they would rather die than deny them¬ 
selves those objectives, party government becomes impossible. 
After the Great War the difference in the objectives of the electors 
became irreconcilable. 


Moreover, Party government is not the most effective system 
for implementing authority. It is a device for recognising 
of diversity of opinion and rivalry of leadership. The party 
b*rmo*]T d which can promise most and can hypnotise the people 
electorate hest by means of propaganda gets power in its own 
hand. Once coming to power it may not care to make 
good its promise. The electorate must be able to consider their 
own best interests and those of the nation. But if the electorate 
is not characterized by a high degree of national unity, cultural 
harmony and racial and religious toleration it becomes impossible 
for them to be in agreement with one another about the best 
interests of the nation. Such unity, harmony and toleration 
were wanting in the post-war continental states. Let ns take 
into consideration the circumstances which led to the breakdown 
. democratic government and the rise of one party rule in Italy, 
Germany and Russia with a view to illustrate the general causes 
stated above for the failure of party system. 

If we analyse the political condition of Italy before the rise 
of the Fascist Party we find that many causes were at work 
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to discredit the government by Party System. First, the Pope 
Causes of forbade the devout Catholics to participate in politics 
riseotthe as he did not recognize the Italian State which had 
Party*in deprived him of territorial possessions. This step 
It,ly reduced the orthodox Catholics into an irreconcilable 
minority and it is needless to say that such an intransigent 
element is incompatible with any party system. Secondly, the 
political parties tended to become gangs of henchmen rather than 
effective national organizations. The people, imbued with the 
feudalistic attitude, supported their deputies for the favours the 
latter were able to secure from the ministers as the price of 
parliamentary support. The ministers with a view to get an 
adequate support in the National Legislature played one bloc 
against another. This meant in practice the construction of 
political programme on the basis of personal favours. The 
Socialists were numerically the strongest party in the State in 
1910. But there was no unity amongst them. One group abused 
the other and could not think of a concerted programme. The 
Fascists attacked the Socialist groups with brute force in various 
localities and ultimately secured the control of the Government. 


In Germany, too, under the Weimer Constitution of 1919, 
aggressive, irreconcilable groups spent most of their energy in 
rendering each other ineffective. The Weimer Cons- CaU8eJ0 , 
titution gave the people the right to elect the chief 
executive of the nation, the Reich President and its 


legislative body, the Reichstag. The Reichstag was elected on the 
basis of proportional representation. Thus the Constitution 
guaranteed that every group of any importance in Germany's 
complex national life would have a chance to be heard. The 
centre of gravity now shifted from the executive to the legislature. 
The constitution made the tenure of the Chancellor and each of 


his ministerial colleagues dependent upon the confidence of the 
Reichstag. But in the Reichstag there were a dozen parties and 
they had no common objective amongst them. Political action 
became possible only by exhaustive negotiation and compromise 
between the conflicting economic interests of the different groups. 
Coalitions which appeared to have the confidence of the Reichstag 
lasted only so long as divergent interests cared to maintain 
agreements which had been worked out behind the scenes. Under 
these circumstances cabinets were formed and dissolved in close 


succession. Between 1919 and 1933 some thirty cabinets were 
formed. The instability of the executive and the ineffectiveness 
of the legislature threw more of the task of governing upon the 
bureaucracy. A growing proportion Of the people, composed of 
the middle class as well as communists and socialist workers grew 
increasingly impatient with such a system of government. Mean¬ 
while the latent crisis of the German national economy had 
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assumed the appearance of acute decomposition. There was acute 
economic distress ; the number of the unemployed was mounting 
month by month. At that moment the people groping in the 
dark turned towards the National Socialist German Workers’ 
Party which polled 65 lakh votes in the September elections of 
1930. In the election of 1933 the National Socialists won no 
less than 288 seats out of 647 seats m the Reichstag Now this 
party, popularly known as the Nazi party, suppressed the Com¬ 
munist and the Social Democratic parties and became the only 
party in the state 

Complete disorganization of the government and the existence 
of fundamental difference between the bourgeoisie political parties 
Causes of S ave opportunity to Lenin to capture the machinery 
rise of the of government as the head ol the Bolshevik party In 
PM-ty'n 1918 Lenin substituted the name of Communist Party 
Ro,,ia lor that of Bolshevik 

In Italy, Germany and Russia no other party than the official 
one is recognised ox tolerated. In Italy, Gexmany and 
Russia the dictatoiship of Mussolini, Hitler and Stalin xespec- 
tivcly is founded upon paxty dictatorship The existence 
party"*'/™* of the party pigamzation in these countries ditfercn- 
Sfctatotthip tiates the dictatoiship horn the peisonal and military 
dictatorship ot the past “No Roman Emperoi” 
observes Calvin B Hoover, “had either the resouices of the party 
organizations or those of mass propaganda upon which to rely 
Consequently, the completeness with which the economic., 
political and social structuie can be controlled by Stalin, Hitler 
or Mussolini could hardly have been paralleled by the power 
or any Caesar.” 


IX. Political parties in India 

The most striking characteristic of the political hie m India 
is that it is under foreign subjection As such all political 
parties have got the common objective of freeing 
Sith r 'he C the country from foreign rule The British political 
parties are designed to take part m the working of 
a system of government which they accept, where¬ 
as Indian political parties aim at obtaining a reorganization of 
the state on a basis which would permit them to participate 
m government The central government in India is still unde¬ 
mocratic in as much as the executive is not responsible to the 
Legislature. Under such circumstances political parties can 
not look forward to the responsibilities of office in the Central 
Government. In the provinces, however, well organised political 
parties have appeared with the setting up of responsible 
government m the provincial field. 
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The most important political party is the Congress It claims 
to be the only national organization of the country representing 
all classes and communities in India But its member- 

ECOn “ ship is laigely Hindu, though it has got many na¬ 
tionalist Muslims also within its fold The Congioss party decided 
to contest the election to Piovmcial Legislature in 1937 and cap¬ 
tured ruajonty of seats in seven out ol eleven provinces Conse¬ 
quently Congress ministry has been set up m the se provinces 
The left wing of the Congress paity do not favour the accept mce 
of office by the Congress In the All India Congiess Committee 
the Rightist element is veiy stiong it present In its Bombay 
sitting m June 1939 a resolution was passed prohibiting 
individual Congressmen to participate in Kisan, laboui oi 
populai Sityagiaha movements without the specific permission 
of lhovincial Congiess Committee Anothei resolution has made 
the Congiess Ministiies indepcndc nt of the lhovincial Congiess 
Committees The Leftists stigmatise the Rightist policy as 
constitutionalism Mi Subh is Ch india Bose has ioimed the 
Forward Bloc with the objects of nlhingall radical and anti- 
nnpeiiihst progressive elements m the Congiess and of fighting 
the luthoiitamn tendenc\ in the ( on^iess 4 co-oidmation 
committee with (out constituent units—the (omnmnists, the 
Congiess Soci Uists, the Koyists and the Foiwud Bloc—-has been 
brought into existence with t view to icsuiik the struggle against 
imperialism immediately The Ccntiil Lcgislatuic contains 
the Congress ao well as l Congiess Nitionalist Paiti The 
litteL is led by Mi Ancy a foimei Congiess Piesident and *s 
policy is to denounce the Communal Award m unequivocal 
terms 

Communal electoiate and Communal Award have given use 
to parties on communal line The Muslims have got special 
weightage not only in the provinces where they are 
in minonty but also in Bengal and the Punjab where 
they are the majority community Thus the total of 
250 seats in the Bengal Legislative' Assembly is made up of 119 
Muslims, 80 Hindus and 51 special scats In all, 31 seats are 
allotted to Chnstians including Europeans Anglo-Indians and 
Indian Christians, though thev loim only 1 pel cent of the 
population The Europeans and Anglo-Indians have formed a 
paity of their own and as they hold the balance between the 
Hindu and the Muslim jiarties they exercise a much greater 
influence than what is warranted by then number The Muslims 
in Bengal ought to have got 102 5 seats and the Hindus 96 5 if 
the proportion of adult population between the two communities 
had been taken into ac count 

Mr Jinnah has revitalised the All India Muslim League to 
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foster the interests of Muslims everywhere During the last 
election (1937) the League was principally concerned 
in protecting the status of Muslims in those pro- Le.gue'and” 
vinces where they were in the majority—the Punjab, SrgIniwHjil* 
the North West Frontier Province, Bengal and Sind. 

In the Punjab, however, the Unionist party, founded by the 
late Sir Fazli Husain and now led by Sir Sikandar Hyat Khan, 
secured the majority of seats Later on, Sir Sikandar joined 
the Muslim League. Similarly, Mr Fazlul Haq secured a 
majority of Muslim seats as the leader of the Knshak-Praja 
party but later on joined the Muslim League The League, 
however, has not got a closely knit organisation like the Congress 

Another communal party organisation is the Hindu Maha- 
sabha which captured a few seats in the provincial 
MahiSibha Legislatures ; but its influence in the legislative bodies 
is insignificant 

Mr H V Hodson has published a penetrating analysis of the 
political groupings in India in the Foitnightly Keview of May, 
1939. In this article he observes that the struggle for coming 
democratic power can be conveniently analvsed as a triangle 
of forces, the three apexes being the Princes, the Muslims of the 
Muslim League, and the Congtess as the overwhel- 
nower 1 ' <or mmgly dominant political group in British India 
There are, of course, other groups (e g Sikhs, Euro¬ 
peans, Untouchables, Indian Christians) but their importance is 
secondary. The ‘Untouchables’ might become in the future a 
powerful political force, specialty with a widening of the franchise 

The triangle formed by the three main gioups is one of mutual 
antagonism The communal problem is to be considered as a 
resultant of this triangle of forces, and of the struggle 
objective for coming power. The Muslims are Anti-Hindu in 
this struggle for the grasp ot political power But, adds 
the writer, the nationalist sentiment comes to the top as soon 
as the Anti-Hindu sentiment is removed The Muslim League 
is as firm in its demand for complete independence as the 
Congress is 

Agitation for the democratisation of the States is fostered b\ 
the Indian National Congress, observes Mi Hodson, lor a definite 
purpose—capture of power at the federal centre The 
p«rt/-divi- Congress claims to speak for the whole of British 
coming 11 th * India and has justified its claim to the extent of 
Government forming the government in seven (eight) ot the eleven 
provinces Yet, with all its power it sees no chance 
of forming a majority government at the centre of the promised 
Federation. As a pact with the Muslims is unlikely, the Congress 
turned to the possibility of securing a majority by way ot 
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democratic representation for the States. “If the bulk of the 
States come to be represented in the federation by elected 
members, then the Congress will have the chance to form a 
Government of All-India. If it Beerns certain that the Congress 
do not see in the federal scheme, as eventually introduced, the 
opportunity of obtaining effective power in the AU-India Parlia¬ 
ment, they will put into operation the whole machinery of civil 
disobedience and political obstruction which is capable of bringing 
all but the bare rudiments of Government to a stand-still." 

The above analysis shows that there is clear divergence of 
views between the three contestants for power in the coining 
Federation. It is unlikely, therefore, that these three 0lMlook 
parties along with the minor parties will coalesce into for the 
two political parties of the British and American model. ° 

The divergent interests may either form themselves into political 
groups of the continental type or with the increase of Fascist 
tendency in this country there may be only one party—the 
Congress. (See Appendix 1 for a detailed survey of party 
divisions in the various provinces of India.) 



CHAPTER XIX 

LOCAL GOVERNMENT 

I. Distinction between Local and Central Government 

The powers of government may he distributed in two ways— 
either territorially or functionalh Where the whole state is 
divided into small areas and each area is charged with 
Jipi«« P of l the performance of specific duties peculiarly necessary 
Sj>w«° nof or suitable for it, it is called tenitorial distribution of 
powers ; where the powers are entrusted to different 
authorities, each organ being selected so as to perform best the 
work entrusted to it—that is called functional ^dist ributi on 
These two methods arc not alternative', but mas be used together 
in the same state 

The functions of central government are of a general 
nature affecting the whole state These are of such a character 
as to conduce to the common good of the whole state 
onloc'.T^nd The functions of local government are special to a 
Government narrow locality and they provide for the satisfaction of 
the subordinate ends of man The central functions 
require for their fulfilment wider outlook, humanitarian ideas, 
cosmopolitan sympathy, and a wide knowledge of the principles 
andjundamentals of government. Local functions require, for 
their fulfilment, local experience and knowledge of details Exam¬ 
ples of central functions are icUtions between state and state, 
general jieace of the whole world, national education, administra¬ 
tion of justice and any other function essential to maintenance 
and well-being ot the whole state Examples of local functions 
are provision of local conveniences, local sanitation, vocational 
education, etc The central government is responsible to a wider 
and superior public opinion, while the local government is res¬ 
ponsible to the opinion of the neighbours who have no concern 
with the larger affairs of the state. The central government 
lays down the principles of action, and the local government 
applies those principles to the details of man’s daily life. There 
are many functions which are both general and local 
SkHotT* 1 ° their character and their control should be divided 
between central and local government, e. g. taxation, 
education, etc. Nearly all modern states have a central and several 
local governments and they are joined together either in a union 
or in a federation. 

Local institutions contribute more substantially to the political 
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education of the people than the national government. It is in 
the district board and municipal councils and Union Loc>14 
Board committees that the jpeople mo^Ueasily learn tution* more 
the first lessons in the art of governing themselves. thratfoMoui 
democracy finds a more congenial soil in a country G ' ,T * rnm * nt 
where the local institutions enjoy a large measure of independence 
than where they are controlled by the central gov ernmeoE- 
Moreover, the local institutions have a greater vitality than the 
national government. The transformation of England from 
monarchy to republic in the 17th century did not bring any 
change in the government of boroughs or parishes The American 
Revolution of 1775 or the German Revolution of 1918 did not 
affect the character of government in the American or German 
towns and rural areas 

II. The Relation between the Central and Local 
£ ‘ Government 

The experience of every countrs shows that it is necessary for 
the_central government to exercise control and supervision over 
the local government, but the com rolling" power should^ 
be exercised consistently with th e fr eedom of local control°ind 
authorities The legitimate function of a central *f?£U’”° n 
authority Is not to curtail or altogether destroy the 
independence and the power of initiative of the local 
bodies but on the contrary to tram, stimulate and invigorate them. 

A central authority can apply the fruits of experience of one Tea al 
authority to another, can_warn a loc al aUth qij ty„ i fjt takes a step 
which has failed elsewhere and so far as local conditions permit, 
bring - about an approximation to uniformity of standard in the 
administration of various locals authorities consistent with the 
individuality of each. It can check extravagance in one locality 
by setting examples "of economy derived from another. It can 
calm party bi tterness, correct abuses where they exist and infuse 
a high standard of efficiency and public spirit into the administra¬ 
tionTlnno account, however, should a central"government 
directly take over the legitimate functions of a local authority 
with the Qhject_of_performing them better. 

The limits of the administrative power of a local authority may 
be prescribed by the central legislature leaving perfect freedom of 
action to the local authority to be exercised according 
bo the will of the local people and the conditions and Xoc»i »*R- 
ueeds of the locality. The administrative powers of the ii prlwcrlbetl 
local authority may be prescribed by the central govern- 
ment according to its own estimate and conception of 
local needs and wants. The central government should exercise 
i general supervision over local government affairs. 

37 
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III. Functions of Local Government . 

The functions of local government are to provide such tangible 
.utilities as are of general benefit in a particular area, and indi- 
To M ,isfy visible among the separate citizens. The most important 
purely ^ function of local government is to provide for public 
°“ * health and safety. Maintenance of public health 

depends on good and clean roads, conservancy service, drainage, 
bridge, parks, etc. It is also necessary to take precautions against 
disease by inspecting food and water, giving innoculation against 
contagious diseases, etc. The local authorities should also provide 
organization against fire and see that buildings are constructed 
in such a way as to promote public health and convenience. The 
western countries entrust generally the function of providing 
safety against crimes to the local bodies. The local authorities 
not only control the local police force but also maintain a special 
judicial machinery for dealing summarily with minor cases. But 
in India the police is entirely under the control of the Provincial 
government. 

The next important function of local bodies is to deal with 
public charity and with the maintenance of hospitals, asylums and 
^Tomake correctional institutions. In India some local bodies 
foredu*ca ent main ^ a ' n hospitals, but none is empowered to provide 
Hon, “oor for the poor. These local bodies also provide elementary 
v SJibiic utiii- and secondary education, vocational training, libraries, 
ty service, muS eums, etc. On the continent of Europe there are 
local bodies which control theatres and opera houses. Last of all, 
the municipal authorities supply public utilities such as water, 
gas, and electric light, markets, docks, harbours, and local trans¬ 
portation. In India only the big municipalities undertake some 
of these duties. 


IV. Relation between Central and Local Finance 

The revenue and expenditure of both the local and the national 
governments are determined by the extent of functions they are 
called upon to perform. Up to the beginning of the 
•“^nliftare nineteenth century the local expenditures were limited 
bodui' m * ar g e measure to the care of the poor, with very 
slight addition as for roads and miscellaneous purposes. 
But on account of the Industrial Revolution and the spread of 
democratic influence there came a rapid increase of expenditures 
for education, for improving the health and sanitation of the 
community and for developing the general welfare. These 
expenses were overwhelmingly local in character, although there 
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has also been a tendency of late for the central government to 
assume to an increasing extent some of the same functions The 
consequence has been that, on the whole, the local expenditures 
have become in many ways quite as important as the central 
expenditures 

The revenues of central or national government are usually 
collected from taxes levied on the pi maple of ability to pay, 
whereas the local finance is generally derived from fees, Ptl leof 
special assessments and prices of all kinds charged on dmnon of 
the principle of benefits conferred or cost inclined The between the 
central or provincial government supplements the in- Local"* 1 * n<1 
come of local bodies by the grant of subventions in Governn »' nt 
India, Canada and Australia This, however, makes the local 
bodies entirely dependent on the provincial or central governments. 
There are lour other methods of allocating funds between the 
central government and local bodies 

The taxes are assessed by local authorities with addition for 
the use of the Central or Federal Government in the 
USA Revenues are derived mainly from the general u^u'I'a? 
property tax, levied upon real and personal property 
alike The same tax is utilised fo*both local aud central purposes. 

In Fiance taxes were assessed by the central authority with 
additions for local pm poses before 1917 At piesent 
the local levcnues in France consist of one per c 
addition to the state income-tax 

In Great Britain there is separation of sources of revenue. 
Certain taxes are utilized for central and others for local purposes 
The proceeds of the customs revenue and income-tax 
are utilized tor the nation, while the local revenues are Bnuu?* 
derived almost exclusively from the local rates or real 
estate taxes A portion of the yield of Death Duties, collected by 
the cential government is leserved for the local bodies The British 
practice of separation of sources is in conformity with the actual 
divisions of governmental functions and activities and it ensures 
greater flexibility and adaptation of means to the end, whereby 
each locality may be better able to adjust its fiscal system to its 
own fiscal needs. But a complete separation may introduce fiscal 
embarrassment The surplus of one kmd of revenue should be 
utilized for making good the deficit in the other. 

V. Sources of Income of Local Bodies 

In England 

In England up to the year 1888 subventions from the central 
government in aid of the local rates were voted annually in 


In France 
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Parliament and were appropriated to specific services, e g, 
pauper, lunatics, salary of teachers in poor law schools 
2<Uy«t°m an d of medical officers, etc But m 1888 a reform waB 
effected in local government by which the system of 
grant-in-aid was abolished and a share of certain revenues wa6 
assigned to the local governments, e g , excise, licence, probate 
duties, etc A modified form of giant was le-introduced in 1890 
by the Agricultuial Bates Act by which the owners of agricul¬ 
tural lands weie exempted from certain rates and the local 
authorities were compensated by a grant from the central 
government 

The rest of the local revenues in England comes chiefly from, 
direct taxation oi from municipal services The local rates are 
assessed on the annual value of real property, and' not 
on personal property tangible and intangible as m 
America The local authorities seldom make the valuation, but 
follow the valuation made by the national government tor the 
raising of income-tax, oi that of poor law authorities The local 
authorities can borrow with the sanction of the central 
government 
In France 

In F ranee the local bodies levy a sort of internal customs dut\, 
called the Octroi, on articles like wine, beei, spirits, oil, meat, 
combustibles, fodder and building materials This 
dutta'and hampeis trade and is expensive in collection The icst 
■or-taxeu 0 f pfje local revenues comes from sui-taxes on leal 
estate, houses, doors aud windows, and on business The 
“principal” of thebe taxes arc taken by the national government, 
and the sur-taxes given to the local bodies These sur-ta\es ate 
levied and collected by the national government, so it may be said 
that the general council of the Department has no power of 
taxation 
In th* U. S. A. 

In the United States, the county and township authorities 
draw all their financial support from the pioceedb of a direct 
tax laid on real and personal property—land, houses 
on^re.V.nd buildings, horses, carriages, furniture, stocks and 
• shares, mortgages, bondB, etc The method of assess¬ 
ment was such that the New York commissioners 
described the tax as a “tax upon ignorance and honesty ” The 
method is described as follows —“The state authorities computed 
the amount of the direct tax needed for their purposes, and divided 
it up among the counties m the proportion of the value of assessed 
property in each. To the sum thus called for each county added 
the amount needed for its own use and then distributed it m like 
manner among its townships, again according to the propor- 
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tionate value of the assessed property in each. To this sum the 
township added what was needed for its own purposes, usually 
the largest amount of all The total thus reached was distributed 
among all the property-holders of the township according to their 
proportion of assessed property , in other words, the total of the 
assessed property was divided by the total tax to be collected, 
and a tax rate was thus obt lined which was levied on all the 
property ” 

In India 

The total income of Distent Bo.uds in India is I tit croies ot 
rupees Thirty pel cent of revenue of Di&tnct Boards consists 
of rates and cesses levied upon agricultural land in addition to 
land revenues They die also empowered to impose taxes on 
companies and professional men Othei sources of income arc 
pound receipts, tolls on vehicles, femes and bridges. Government 
makes subventions, to the extent ot about 25 pel cent of the 
income of District Board In England the state grant constitutes 
48 per cent ot the total income of the county councils Receipts 
from markets, shops and other properties considerably add to the 
revenues of District Boards Municipal revenues arc derived 
horn taxes and rates on land and buildings, animals and vehicles, 
professions, trades and callings, toll on roads, femes, and octro. 
duties on articles ot consumption entenng the town Revenues 
from municipal property, and sale proceeds of trees and land- 
produce also add to the income ol Municipalities Giants from 
provincial government fomi a substantial portion ot the municipal 
revenue. 


VI. Local Government in England 

Thu whole of England is divided into sixty-three administrative 
counties including the administrative cqunty of London Within 
these counties are urban and mral distucts An urban Arcasof 
district which has received a municipal charter be- Local 
comes known as a borough There aie more than Govi:rnmcnt 
three hundred boroughs in England, many of which contain a few 
thousand population, and a few are great industrial communities 
like Manchester and Liverpool When a borough attains fifty 
thousand population or inoie it is usually taken out of the county 
and becomes known as a county borough A county borough is 
treated as an adrmnistiativc county by itself The county council 
has power to organize any of its parts which becomes thickly 
settled into au urban district There are several parishes in each 
urban and in each rural district Thus there are five principal 
areas of local government in England, namely, the administra¬ 
tive county, the borough, the urban district, the rural district 
and the parish. 
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The governing organ of a county is a County Council, con¬ 
sisting of (i) a Mayor, elected by Councillors and Aldermen for 
Compoai one y ear > (i') representatives elected by the rate- 
Gonand f payers for three years and of (iii) Aldermen elected by 
Cm*'°y ° the representatives of rate-payers for six years. The 
Council number of Aldermen is one-sixth of the number of 
representatives. A County Council supervises the work of the 
rural district councils ; maintains main roads, bridges, asylums, 
reformatories, industrial schools and other county buildings ; 
performs various duties with reference to county policing and 
distribution of old-age pensions, and controls the education of the 
county. The county police is controlled by a standing joint 
committee, composed of the representatives of the County Coun¬ 
cil and of the Court of Quarter Sessions. The County Council 
has power to levy a county rate or tax. 

Committees 

The council is divided into committees. The number of 
committees depends on the extent to which the administration is 
differentiated, for instance, there maybe committees for 
Councu"* ° each of these functions —buildings, water works, 
committee* mar jj e j, S) lightning, property and lands, public health, 
regulation of food, road, finance, etc. Besides there is usually a 
“General Purposes Committee” which arranges business for the 
monthly meetings of the council, initiates or discusses new 
schemes and enterprises and generally undertakes any work that 
do.es not appertain to any of the standing committees. 

The council takes no direct part in the administrative action 
but confines itself to deliberative duties and to controlling, ratify¬ 
ing or disapproving the work of committees. It makes 
♦heCouncU the committee work and does not do the work itself.' 

Its control is. ensured in two ways ( 1 ) Every 
committee must make its estimates for the year and get them 
accepted by the council ; ( 2 ) every transaction of every committee 
and every payment made must be subsequently approved by the 
council. The council also passes standing orders for regulating 
its own procedure and bye-laws for the guidance of citizens. 

Paid officers 

In the English system the paid officers and servants are the 
executive instruments of local autonomy. The principal munici¬ 
pal officers are ( 1 ) the town clerk, ( 2 ) the treasurer, 
wboie-time ( 3 ) accountant, (4) surveyor, (5) medical officer, 
( 6 ) chief constable. The officers are purely executive 
organs, who take their orders from the committees which are the 
specialised administrative organs. 

Each rural district has a council elected by the voters. These 
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councils look after public health, water supply and minor roads 
and grant certain licences. The urban district councils GoTernment 
have more expensive functions than those of rural in Rural «nd 
district councils. The district councils have no alder- cnctg and 
men. The borough council is composed of a mayor, 1,1 Borouil1 ’ 
aldermen and councillors sitting togethei But in it the number 
of aldermen is one-third of councillors, and not one-sixth as in 
County Councils. The mayor may be chosen from outsiders or 
from amongst members of the council The borough council is 
the executive and legislative authority combined Its functions 
are to adopt by-laws, determine the local tax rate, prepare and 
vote the budget, appoint all officials and supervise the work of 
municipal departments Here too, much ot the work is done 
through committees. 

The success of the English government is due to the combina¬ 
tion of lay men who become councillors with the 
expert officcis, whose tenure of office is generally °t 
permanent, and to the absence o( the spoils svstem Government 
m the local administration 

The central government exercises control and supervision over 
the local bodies through six national departments—namely, the 
Ministry ol Health, the Home Office, the Board of Edu¬ 
cation, the Ministry of Transport, the Boatd of Trade foatvoi 
and the Electricity Commissioners Besides these, the 
Ministry' of Agriculture and Fisheries has supervisory powers in 
relation to markets The actual work, however, is in no case 
directly done by any ol these central departments. “They merely 
advise, inspect, regulate, give approval or withhold approval ” 

VII, Local Government in the U. S. A. 

“The large freedom of action” observes President Wilson, 
“and broad scope of function given to local authorities is the 
distinguishing characteristic of the American system of 
government.” The system of local government in the U. S. A. 
may be studied best by dividing it under two heads—rural 
and urban 

Township Plan in the New England States 

The rural government may be classified under three heads—the 
town or township plan, county plan and the mixed system. 
In the New England states the primary government is Rnra , 
the historic “town” or township The citizens of the Govemmmt 
township meet once a year (with extra sessions, if England** 
necessary) to elect the officers of the township for Stst *‘ 
the ensuing year, to vote on the prospective expenditure of money 
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and the basis of its assessment The officers thus elected are 
three to nine select men, the town clerk, the treasurer and the 
assessors, collectors of taxes, school-committee men and minor 
officers These carry on the administration during the year But 
in places which have got large population, elected municipal 
government has been set up The townships are grouped into 
counties But the county has got verv little power It merely 
apportions taxes for county purposes among the towns, looks 
after county buildings and county roads, etc 

County Plan in the South 

In the south the county is much inoie important than the 
townships The county officers are elected by popular vote and 
_ . consist of a board of commissioners, which has under 

eroCounty it a treasurer, m auditor, and superintendents ot 
‘ education, loads, and the poot The judicial v\ork of 
the county is earned on by tilt elected sheiiff, i lerk, coioner, 
attorney and minor officers 

Mixed Plan in the Middle and Western States 

A combination ot count} and township systems is found in 
the middle Atlantic Commonwealths and in the greatei number 
of Western Commonwealths Functions are divided between the 
county and townships according to the nature of the business 
and both are governed by elected officials. 

The municipal government is equally democratic “In some 
states (Virginia) the cit} government excludes the county, in 
others the county remains, forming a part of the city, 
or including the city as part of itself " The govern¬ 
ment of the city is carried on by the city council and 
the elected mayor with a large nuinbei of subordinates, partly 
elected, partly appointed But the city council has not got as 
large power as its counterpart in England enjoys The mayoi 
is not elected by the council as in England but by the people 
Moreover, the commonwealth legislatures enact such detailed 
municipal legislation and restrict so much of its financial power 
as to diminish much of the scope of activity of municipalities 
The modern tendency in America is to entrust more power 
to the executive (the Mayor) than to the council The object of 
this plan is to fasten responsibility on one man Higher salary 
and longer tenure are also being assured to the elected officers 
to prevent corruption 


Extent of 

democratic 

control 


Vlli. Comparison and Contrast between the English and 
American methods of Local Government 

In England the administrative staff of the local government, 
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including the chief executive officer or the town clerk, treasurer, 
chief constable, borough engineer, medical officer of Nolpoil 
health, are appointed by the county council. These in 
officers are not indeed given civil service protection En,land 
against removal, but they are kept in office as long as they remain 
efficient But m the U. S. A. the local officials are appointed 
by the mayor. The mayor selects some of those prominent 
workers by whose support he was elected With the end of the 
term of the mayor the officials appointed bv hun are also turned 
out. This is called the spoils system 

In the United States of America, the State government does 
not interfere with the local bodies In England the central govern¬ 
ment through its various departments exercises super- Dlfferlnce 
vision and conti ol over the local bodies “Central mthe 
control over local government in England,” observes CeV‘ra"° 
Munro, “is administrative in character and extremely contro1 
flexible In the United States we aie making it legislative, and 
hence more rigid The English plan is to provide that some 
central board of bureau shall determine whether local authorities 
shall do this or that The American plan is to settle the matter 
by law, not by leaving it to official discretion But the needs and 
capacity of all local bodies are not the same ; hence the English 
system is more suited to the requirements of each locality. 

In the U. S. A. the municipalities can borrow up to a limit 
fixed by the state constitution or by a law of the state. In 
England there is no such fixed limit but the local body mr-t 
obtain sanction of the government before it can borrow a single 
shilling In this system there is very little danger of wasting of 
borrowed money, while in the U. S A some municipalities may 
spend f it on unnecessary things or may be forced to dispense with 
desirable things. 


IX. Local Government in France 

Local government in France assumes an entirely different 
character from that found m England and the U. S. A. The 
local bodies in these countries enjoy a large measure of self- 
government, whereas the French system of local administration 
is a highly centralized one. “Municipal home rule has no place,” 
it has been said, “in French political philosophy ” 

For the purposes of local government, France has been divided 
into eighty-nine Departments. Each department is subdivided 
into a number of Arrondissements, which again are Hi(tory 
divided into cantons and communes. There are al- 
together 170 Arrondissements, each with a sub-prefect 
and a council, The number of communes is 37000, each with 

38 
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an elected mayor and a council. In the pre-revolutionary period 
there was complete centralisation of authority in France. This 
feature has been retained in local government, though for a short 
time under the constitution of 1791 each unit of local govern¬ 
ment was made practically independent. In 1799 Napoleon again 
established the centralised system of administration. Reason for 
centralisation may be found in the following words —“It enables 
us to fill the local posts with our friends, safe men who will serve 
us at a pinch It prevents local bodies which might 
centra*!**- t> e a g lven moment disaffected from becoming local 
authority centres of open resistance or secret conspiracy If such 
bodies commanded large funds or controlled the police, 
or were in any way strong and conspicuous enough to influence 
the masses of the people, those might be a dangei We inu«t not 
give them the opportunity ’ 

A Department in France has a corporate personality indeed, 
but it enjoys a very limited amount of sell-government There 
is no right ol a Department which can not be taken 
away by the French legislature A Departmental 
council* council has got no control over the Prefect, who is its 
executive head. In each Department there is an elected 
council, chosen by universal suffrage, each canton returning one 
member who sits for six years As the number ol cantons in each 
Department is not the same, the numerical strength of the council 
varies from Department to Department There are two sessions 
of the council m each year, one lasting for a month, the other a 
fort-night If an extra session is called, the sittings must not 
exceed one week When the council is not in session the routine 
work is carried on by an executive comiinttee known as Depart¬ 
mental commission The Departmental council serves as the 
legislature of the department It can make regulations relating 
to poor relief, traffic, public buildings, etc But its actions may 
be over-ruled by the central authorities at Paris It votes the 
budget, which is prepared m the office of the Prefect. The budget 
provides funds for the maintenance of the prefectures, the court 
houses, the prisons, roads, bridges, etc. The characteristic 
feature of the French system is that the council merely deals 
with the administrative policy, but it has no hand in the actual 
administration, which is left to the Prefect 

The Prefect is at once the agent of the central government 
and the head of the executive in the department He is assisted 
Portion b >' bis confidential assistant, secretary-general and other 

Prefect officers, appointed by the authorities at Paris The 

Prefect is in charge of the various public services 
operating within his jurisdiction—mam highways, bridges, jails, 
poor-houses, and hospitals, together with certain phases of public 
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and sanitary work, education, the raising ot recruits for the army, 
the taking of the census, the maintenance of public order, the 
tobacco monopoly, censorship etc , etc He also supervises the 
government of the communes But it must be lemembered that 
he himself is controlled in every sphere of his activity by the 
Minister of the Interior The Departmental council cannot take 
up any question for discussion which has not previously been 
approved by the Prefect He prepares the budget, which is of 
course submitted to the council foi approval But when it has 
once been approved it is he who spends the money without any 
reference to the council As regards the multifarious functions of 
the Prefect it has been well said that “Just get yourselt boin in 
Prance, and the Prefect will do the rest ’ 

The Prefect cauies on Ins multifarious duties with the help 
ot sub-Prefects, who are stationed at each Auondisse- Sul) . Prrfect . 
uient The sub-Prefects, however have no indepen- un¬ 

dent poweis There is an elected council in each 
Airondisscment, but it has no function except sitting as the body 
foi electing senators It cannot make any law, nor can it vote 
an} money 

Theie is no distinction between tiual and mban aieas in the 
scheme ot local government in France Large towns like Pans 
and Maiseilles and a little hamlet containing fewer Communel 
than fiftv inhabitants are alike communes A commune 
is a municipality holding property as a corporation It has a 
communal council, varying in size from ten to thirty-six membeis, 
unpaid and elected foi four years b\ umveisal suffrage The 
elected representatives elect horn among themselves (and not 
from outsiders as it happens sometimes in England) 
the Mayot of the commuqe The Mayor is the Jiiyor 
chairman of the council of the commune and performs 
administrative functions both as the agent of the central govern¬ 
ment canying out the directions of the Piefect, and as the executive 
in matters falling within the spheio of the communal council 
In some ot these matters the Prefect can mterfeie to annul the 
acts of Marre or Council, and he may suspend either or 
both, from office for a month The central government 
can remove the Mayor from his office and dissolve 
the council altogether These peculiar powers ot f 0 e n n t */“ 1 ' 
the central government show the lack of autonomy 
ot the communes in France The commune has got wide 
functions, and its council can regulate by deliberations all the 
affairs affecting the commune Theie are tiained officers to 
carry on the administration in large communes “The French 
cities have been better governed, on the average,’’ Says Munro, 
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“than the cities of the United States There have been few 
municipal scandals of any consequence. The city’s 
money has been honestly spent, and good value has 
SiainJMn- been obtained for it. The grosser forms of malfeasance 
&-.»*• and peculation, which have been so common in the 
cities of the United States, are virtually unknown in 
France. Contracts are fairly awarded to the lowest bidder , the 
spoils system has been kept in control, the officials of the various 
departments have been given security of tenure , and the police 
have remained honest ” 


X. Centralised vs. Decentralised System ot Local 
Administration 

Administrative centralisation is in vogue in France and 
Germany, while local autonomy prevails to a great extent in the 
Difference USA. and to a less extent in England In the 
between the English system, the local authorities are regarded as 
two systems SP p at . ate( ] g rd ,fts 0 f the parent tree , in the continental 
system they are still its branches In the former case there is 
no vital connection between the central and local governments , 
in the latter there is such connection and the lattei draw their 
sap and vitality from the former 

The centralised system is usually in the hands ot a governing 
class whose interests are distinct from those ol the 
Hc"ofth»"" population, because they have less contact with the 
£y?tra i ** d people, and the> draw their inspiration horn and are 
responsible to the superior officers on whom they 
depend tor their promotion rather than on the public opinion 
In the decentralised system the officials are taken at intervals 
from the people who are, accordingly more responsible 
U«ed«yVt*m * 0 the popular will There is no specially trained 
governing class a^> in the centralised system distinct 
from the rest of the population. 

The centralised system possesses the merits ot efficiency and 
economy and the officials are well-trained and experienced men 
with strict discipline and solidarity This tends to make the cen- 
Reipective trailsed system bureaucratic The greatest vice of 
merit* and bureaucratic system is that it sacrifices popular will to 
demerits mechanical efficiency, and individual feelings, merits 
and sentiments to the statistical average furnished by precedent. 
The decentralised system secures the means of political education 
to the people, although it might sacrifice economy and efficiency 
m administration. 



CHAPTER XX 

COLONIAL AND DOMINION GOVERNMENT 


I. Meaning of the Term 'Colony' and the Old 
Colonial Policy 

The term ‘colony’ is loosely used to embrace various classes 
ot distant territories suboidmate to or dependent on a parent 
state A colony, however, properly means a body ot 
people formed by migration to a distant region, wheie 
they support themselves by industry and the pLoduce 
of the soil, and aie undei the protection and attached to the 
mother-country 

In the ancient world the (frocks established communities in 
Asia Minor, on the coast ot Africa, in Italy, and m France A 
close connection, based niiinlv on sentiment was Pe 
maintained between these emigrant communities and of Greek 1 
the states from which the\ had lenroved But the colon,cs 
colonies were usually politically independent of their mother- 
countn 

The Romans established colonies in different parts ot their 
empire to keep the subject population in military subordination 
to Rome The principle ot responsibility to a central _ , , 

, f , , , 1 .. i . Centralised 

government was biought to its greatest pcitection in policy .a 
the policy ot Rome The colonta was ot the municipal Rome 
institutions ot the empire, having its own governing corporation 
dependent on Rome There were various grades of colonies 
—some, having high privilege of Roman citizenship, and otheis 
having the citrzeusbip of a humblei grade 

The Spaniards acquired vast dominions in America at the 
beginning ot the mordern age Thev governed these colonies by 
sending a staff of civil and militaiv officers So long oppressive 
as Spam remained a first rate power, she kept her Spanish 
colonies in strictest subordination A new chapter u> ' ystem 
the history of colonial government has been opened by Great 
Britain in the present age 

II. Motives of Coloniiation 

The forces which have contributed to the colonization of Africa 
and Australia in the modern age may be broadly characterised as 
economic, political and religious. 

The Industrial Revolution created problems, which the 
pationahsts tried to solve by colonial expansion. It was held by 
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many political economists that raw materials should be drawn from 
Economic c °l° nies and finished goods sold to them High 

vaiu”*?? c protective duties should be imposed on foreign goods 
.aomes in the colonies Moreovei, the surplus capital of the 

highly mdustnalised states sought investment at high rates of 
interest in the colonies 

The new impel lalism ot the modem age has been closely asso¬ 
ciated with the idea ot nationalism since the states believed in 
the superiority of their own culture and in the desirability of 
Coiomc. extending it to infenoi peoples Another political 
bnngpower motive of imperial expansion was the belief that the 
and prestige highest duty of every state is to aim at the extension 
of its own power The German wnters Trietschke and Bernhardi 
were the chief advocates of this belief A third political motive 
was to increase the reserve of nulitaiv manhood The Industrial 
Kevolution and improvement in medical science increased the 
population of the states of Western Euiope The surplus popu¬ 
lation could not find employment at home and migrated to other 
countries Statesmen thought that this ‘drain of man-powei 
could be checked by establishing colonies 

The zeal of missionaries to convert the heathens to Chustiumt y 
has been a powerful factor in the development of new Imperi¬ 
alism The lesistance to the activities ot the Christian 
Kt£nT ary missionaries by the natives has often been followed by 
violence to the forniet The violence has provoked 
retaliation by the Eniopean poweis and paved the way ot 
establishing European rule ovet the natives 


III. Evolution of the British Colonial Policy 

The history of the British colonial policy dates liom the reign 
of James I The settlers weie privileged -companies, with royal 
The w letters-patent, but in reality they enjoyed virtual mde- 
coiom .1 pendence But their independence was restneted in two 
■ystem wa ys First, the executive and judicial officers in the 
colonies weie not appointed by the colonists themselves but by 
the crown.in England Secondly, the regulations by which their 
foreign trade was governed were determined not by themselves 
but by the British Parliament Representative institutions being 
divorced of responsibility bred discontent imongst the colonists 
The result was the loss of the first Empire of Great Britain in 
America 

The policy of Great Britain towards the colonreb for some 
fifty yeais after the loss of America shows that she had 
The pro em £ aj ] e( ) to m teipret the lessons of that misfortune 
Canada correctly Pitt’s Canada Constitutional Act divided 
Canada into two provinces and granted to each of them an elected 
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Legislative Assembly and a nominated Legislative Council But 
neither the executive government was made responsible to the 
Legislature, nor was the mercantile subordination given up. Thus 
the mistake of the policy towards the thirteen American colonies 
was repeated in Canada The result of this mistaken policy was 
seen m the rebellion of Canada in 1838. 


It was only after the publication of the Durham Report that 
England began to change her conception of the Empire This 
change was brought about by a combination of several Lo , so(faith 
factors. First, the general public of England were coiou.M- 
heart-sick at the American failure Thev believed that IO " 
the colonies, when sufficiently developed, were sure to breakaway 
from the mother-country, just as the ripe fruit drop-, from the 
tree The expenses of the defence of the colonies, and the troubles 
of protecting them against foreign aggiessions caused the British 
people to think ol the colonies as an expensive encumbrance 
Hence the British politicians thought that the wisest policy to 
pursue was to facilitate their development, to place no barriei in 
the way of self-government, and to enable them at the earliest 
moment to start as free nations on their own account Economists 


like Adam Smith and Ricaido held that colonies were not really 
advantageous to England Moreover, the strength of the belief 


in the idea ol self-government also led the British ReU „ tlon 
statesmen to grant self-government on the fullest scale ofco "' 0 r | o1 ( 
to the colonies These ideas were translated into action 


by the repeal of the Navigation Acts (1849), by the completion of 
the free trade programme in England and bv the acquiescence of 
Parliament in the establishment of responsible government in 
Canada All these events took place near about the year 1850. 
Responsible government was introduced in Australasia between 
the years 1855 and 1875 It was conceded to Cape Colony in 
1872, to Natal in 1893, to the Transvaal in 190(5 and the Orange 
River Colony in 1907 


The British Commonwealth of Nations 


The older British Empire may be said to have existed down to 
the moulding of the Australian Federal Commonwealth in 1900 
and of the South African Union in 1909 The advance Membertof 
to full nationhood of Canada and Australia, New Zea- 
land and South Africa, is the supremely characteristic m “ “ 
development of the Commonwealth of Great Britain No imperial 


system, past or present, could embody a similar group of daughter 
countries. They are the unique British contribution to the 
difficult craft of colonial expansion 


The Dominions have long been independent as regards their 
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internal affairs, if we except the single restraint of the Privy 
The statute Council in London as the final authority in legal and 
of we«m- constitutional affairs The economic and fiscal mdopen- 
”' *' dence of the Dominions is absolute Their taxation is 
their own , they impose tariffs at will , they lock their doors 
against British immigrants And since 1931 the Dominions have 
held the position of equal partenership with Britain, fixed and 
defined by the Statute of Westminister 

This Statute of Westminster sets forth the pnnciple that each 
British Dominion enjoys equality of status within the common¬ 
wealth of nations, being in no way subseivient to the 
rt*tus' tJ ° { government of Pailiament in London It provides 
that the governments, and m ceitain cases the 
parliaments, of all the Dominions sh ill give then approval to 
proposed measures affecting the Crown or the welfaie of the 
nations concerned 

IV. Character of the British Empire 

The British Empire is at present a complex oiganization, in 
which the form of government is of great variety, ranging from 
_ the autocratic rule of a Governor, as in Gibraltar, to 

Empire 

«n<fConi- h complete autonomy under a system of fully responsible 
manw« t g 0vemulen t, ]n the Dominions The Empire contains 
thirteen million squaie miles, which constitute a quarter of 
the land surface of the earth It comprises more than five 
hundred million inhabitants making up a quarter of the popula¬ 
tion of the world Ot the 500 millions of people within the 
British Empne, over 430 millions represent subject peoples of 
non-European race, held undei more or less autocratic lule 
Of the 70 millions of the white lace, 20 millions occupying the 
four overseas Dominions constitute T( L,th part of the earth's 
population but occupy uo Jess than ^th part of the earth’s surface 
The term ‘Empire’ refers to the whole of the King’s dominions, 
while the expression ‘Commonwealth is lestncted to an 
association, within the Empire, comprising the United kingdom 
and the self-governing Dominions 

Canada, Australia, New Zealand, the Union of South Africa 
and the Irish Free State are referred to as the self-governing 
Dominions within the British Empire But the relation 
Dominions existing between the United Kingdom and each one of 
these Dominions is not exactly the same. Thus the 
preamble to the Status of the Union Act, 1934, declares that it is 
expedient that the status of the Union of South Africa ‘as a 
sovereign independent State as hereinafter defined’ should be 
adopted and declared by Parliament The Irish Free State has 
abolished the Oath of Allegiance to the British Crown has 
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prohibited all appeals from Irish Courts to the Judicial Committee 
of the Privy Council, has abolished the post of the Governor- 
General, and by the Irish Nationality and Citizenship Act, 1935, 
has deprived Free State citizens of the common status of British 
subject 

Newfoundland was regarded as a Dominion up to the 15th 
Fcbiuary, 1934 , but now its status is that of a ('town colony 
It is adinmisteied by the Governoi icting on the 
advice of Commission of Government, composed of £J' d £oulMi ' 
hirnself as Chairman, three persons diawn from New, 
foundland, and three from the Uniti d Kingdom There is no 
popul u assembly and the Legislative Council consists entirely of 
officials 

Southern Rhodesia has not yet acquired Dominion Status, for 
its native affairs and international relations lie still eontiolled 
by the Government of the United Kingdom But in 
othei respects it has got responsible government |hl3e«ia 
Southern Rhodesia is willing to form a union with 
Northern Rhodesia and the elected members of the Legislative 
Council of the latter are also m favour of this scheme If 
amalgamrtion is ultimately reih/ed, the Nyasaiand Protectorate 
might be joined to the two colonies 

India forms a class by herself She is not \et a full and equal 
member of the Commonwealth Hei defence, foieign relation 
ind many other important affairs are still eontrolled by India and 
the Biitish Government In Burma too, the Governor bu™«”i„i 
retains control of defence, ecclesiastical affairs and Ccylon 
external affaits In Cexlon thiee offieul members responsible to 
the Governor adnnnistei such m liters is extern i) affairs, defence, 
finance and justice 

Next comes the Colonial Empire comprising approximately 
19 1 ikh square miles and 5 cioie people of diverse races To this 
may be added 8/ Jahhs of square miles, populated by 
84 likh people held under mandates from the League nin Empire 
of Nations by the United Kingdom, Australia, New 
Zealand and South Africa Approximately 80 pei cent of the 
colonial empire is m the continent of Africa The units of the 
colonial empire may be classified loughly as Crown colonies, 
mandated territories and protectorates The Ciown colonies are 
territories that have come into the possession of the Crown by 
conquest, cession, occupation or treaty Provision for the 
government of Crown colony is made from time to time m 
Letters Patent and the Instructions to the Governor The 
government of the Crown colonies may be sub-divided according 
to the type of legislature In the Bahamas, Barbados and 

39 
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Bermuda the legislature consists of an elected House of Assembly 
and a nominated Legislative Council. British Guiana, Jamaica 
and Mauritius have Legislative Councils consisting partly of 
elected, partly of nominated, and partly of official members but 
the official members are not in a majority In the other colonies 
there is usually a majority of official members Finally, there 
are a few dependencies in which legislative authority is vested in 
the Governor alone The colonies are usually administered by 
officials responsible to one of the Secretaries of State But the 
Secretary of State has no direct executive authority m the 
colonies , his powei is exeicised through the Governor or the 
Commissioner The Governor is subject to the closest super¬ 
vision by the Secietarv of State and the Colonial office But in 
the colony itself his power is limited only by an Advisory Council 
whose advice he is not bound to accept The Governor’s chief 
lieutenant is the Colonial Secretary, who is to be distinguished 
from the Secretary of State for the Colonies The Colonial 
Secretary is m close contact with the Governor, the Civil Service, 
the Legislative Council and the general public “It is of the 
essence of colonial adnnnisti ation that the Government retain 
final control over the legislitme thus is the ultimate control of 
Parliament ensured 

Besides Clown colonies theie are some Mandated Territoues 
and Piotectoiates The Mandated Territories were 
tirritonei formerly under the possession of Germany and Turkey 
They are administered like colonies subject to the 
terms of the mandates and the obligation to report to the League 
each year on their administration 

Protectorates ruay be divided mto two classes—colonial 
Protectorates and protected States “The essential characteristic 

. of the Protectorate,” writes Keith, “is that the Crown 

rate*' 40 " assumes and exercises full sovereign authority, though 
without annexing the territory In the case of the 
protected States the sovereign authority belongs to the sovereign 
of the State, and not in any sense to the British Crown, and the 
role of the latter is derived from treaty arrangements with the 
States which do not confer any sovereignty over them but give 
powers and duties in respect either of both internal and external 
affairs, ol the latter almost exclusively ” The Protectorates of 
the Crown, except the Federated Malay States, are governed in 
the same geneial way as colonies 

V. Dominion Status 

The Imperial Conference of 1926 clearly defined Dominion 
■Status m the following words —“Great Britain and the 
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Dominions are autonomous communities within the British 
Empire, equal in status m no way subordinate to 
one another, in any aspect ot their domestic or ^fDomhuon 
external affairs, though united by a common St,tus 
allegiance to the Crown and freely associated as membeis of the 
British Commonwealth of Nations 


In External Affairs 

The Dominions first acquired the Light to si ttle then own 
comineicial policy In 1879 the tight of Canada to conclude 
separate commercial treaties with ioieign countries was recog¬ 
nised During the Great War the Tmpenal Wai R ^ 
Conference (1917) recognised the tight of the Donn- conclude 
nions to a share m the control of foreign affairs Since treat, ' , 

1918 the Dominions have aimed at the abolition ot eveiy sign ot 
dependence on England They signed the Tieaty of Versailles 
as separate nations and became membeis of the League of 
Nations They vote and act independently ot England in the 
League Since 1920 Canada has had hei own lepiesentative at 
Washington The Impenal Confeience ot 1920 laid down the 
procedures of concluding commercial and politic rl treaties by the 
Dominions Bilateral treaties, affeotmg the intetests of one 
Dominion alone, maybe concluded with a fotcign power, provided 
that no active obligation of any kind is imposed on any othei 
Dominion without the lattei’s consent Multilateral treaties can 
be concluded at International Confeienccs alone Canada ente-rd 
into separate conventions with foreign Governments legal ding the 
control of radio In 1932 there arose a case regarding legulation 
and control of Radio Communication in Canada and in pronoun¬ 
cing judgment on it, Viscount Dunedin held that the Dominion 
has powet to enter into sepaLate agieements with foreign powers 
Thus the treaty-making powet ot the Dominions has been 
judicially acknowledged 

There is only one limitation on the independent power of 
settling the foreign policy by the Dominions The P<wltloo o( 
Dominions are included within rhe Butish Empire, 
and so when Great Britain would be involved in any of* warm 
war the Dominions would be automatically involved Britain •> 
in war But a concession has been made to the spirit ln ' rolv, ‘ 1 
of independence of the Dominions m the fact that any Dominion 
which does not like to participate in the wai might be in a state 
ot “Passive belligerency ” It cannot be said whether in actual 
practice this nice distinction between active and passive 
belligerency can be maintained at all 

J. H. Morgan m his book “Dominion Status” has made a 
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subtle distinction between “external relations” and “foreign 
Distinction re ' a l ;lOQS ” Some writers bold that the Dominions, 
between ever after the Statute of Westminster, 1931, can not 
fot!™* * have any “foieign lolitions,” they can have only 
Relations external relations But it may be pointed out that the 
Status of Union Act 1934 mikes it perfectly legal for the Union 
of South Africa not only to lemun neutral in a war m winch 
Great Britain is a put\, but also to supply goods to the nation 
against whom Great Britain might be fighting 

In Internal Affairs 

The internal sovereignty of the Dominions has been recognised 
by the Statute of Westminster in 1931 The veto power of the 
Crown or the Governor-General oi Governor, as the case mav be, 
cannot be used in pnetico to nnlltfv a law passed by a Dominion 
significance Legislature The Colonial Laws Validity Aet of 1865 
of tie laid down tint any colonial act which iv is repugnant 
wcsfmina- to the provisions of any act of parliament should be 
t,T regarded is null ind void But the Statute of West¬ 

minster has repealed this I iw md the Dominion*, c m now legis¬ 
late on any matter in my wiv thev like “It is hcieb\ dei iared 
and enacted that the P uli iraent of a Dominion has full power 
to make laws having extri-terutonal opeiation” Section 1 ot 
the statute ptovides th it mi finthet laws regulating the succes¬ 
sion to the thione and the Koval stvle and Titles “shall heieittei 
require the assent as well of the Parli iments of the Dominions 
as of the United Kingdom ’ No act of the Butish Pailiamcnt 
would be binding upon the Dominions without then c onsent 
The Dominions can regulate then own coasting trade and estab¬ 
lish their own courts ot Admiralty The Judicial committee of 
the Privy Council is in theoiy the highest court of appeil for the 
Dominions But no appeal can be made to it by any subject of 
any Dominion without the special sanction ot the Dominion 
concerned Hitherto the post of Governor-General in each Domi¬ 
nion has been filled by an Englishman But recently an Austra¬ 
lian was appointed Governor-General of Australi i All these 
changes point out the virtual independence of the Dominions. 

But the crucial point legardmg independence is whether a Domi¬ 
nion has got the right to secede from the Empire Keith is of 
opinion that the Dominions being “autonomous com¬ 
munities within the British Empire” can not legally 
secede, but the Dominion Legislatures are constitution¬ 
ally capable of passing any law, including separation from the 
Empire Keith held in 1916 that “If it is really the will of a 
Dominion to sever themselves from the Imperial control and to 
set up as an independent power, it is impossible to believe that the 
Imperial Government would forbid the carrying out of this desire, 


Ritfht of 

secession 



THE ABDICATION CRISIS AND THE DOMtNIO'’S BOfi 

though it would doubtless take steps to secure that the desire was 
a deliberate one, representing the decision of a real majority ” 

The Statute of Westminster did neither confirm nor deny the 
right of Dominions to secede from the Commonwealth It lecog- 
nibcd no official bond between members except tin Cioan, and 
that might mean anything 01 nothing, for the King being a 
constitutional Monarch mud rule by the advice of his Ministers 
in Ottawa and Canberi t (capital of Austialia) as much as by the 
advice of the Mmisteis m Westminster II the former 
were to advise the secession of then nation fiom the ^“ol^hc 
Commonweilth pnsumablv His M ijesty could put Africa 
nothing m then way This would be speci illy applicable 
to the Union <>t South Alnca when the Uoyal light to disallow 
4ots his in 1(M l bem toimally abolidicd Keith points out that 
the Statute of Westmmstei was approved by both houses of 
Pailiament ot the Domnimn of Cniida on t!ie unde istandmg that 
it did not dciogitc hom the light ot am Dominion to secede 

“Economical!! andsouilh it was declared in the United 
States Depattment o( Coiumeicc Kepoit ol 1924, “Canada may 
he eons] doled i> a not them t \tensioii of the United States’’ 
“Seiious-mindid Austialian-" do 1 ucd Prime Minister Bruce of 
\ustiaha in 1925, ‘aie beginning to wondei wliethei wo are safe 
in depending solch on the Butish Nav\ Nor is it merely a 
question ot defence Now fin itioi il bonds between the USA 
and the Butish Dominions have been forged The USA has 
displaced Butam as tin duel foiugn investor in Canada in 
192.“) Australi i, puwiously fm meed » m IusivoK from London, drew 
a loan of 100 million dollai hom Ntw Yolk The Dominions”, 
said General Smuts m KM4, ‘have even stiongoi .iffibation towards 
the USA than Great Btitain has Time is a great community 
of outlook, ot interests and peihaps ol ultimate destinv between 
the Dominions and the U S A 
\ 

VI. The Abdication Crisis and the Dominions 

The Statute of Wehtitunstei empowering the Dominions to 
approve 01 disapprove the jnoposed me isutcs affecting the Crown 
was put to test m the ahdic ition crisis of Deccmbei, 19d(5 King 
Edwaid proposed that he would like to oontiact a 
moiganatic marriage with the twice-divorced woman, beforethe* 1 ” 
Mis Simpson, by which the issue ol the marriage 
would be excluded from succession to the throne But 
there is no morganatic man cage in English law Mr Baldwin, 
the then Prime Minister of England, consulted the Dominion 
Governments by cable and telephone There was no time for a 
summoning of Dominion Parliaments The Statute of Westmms- 
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tor provides that ‘any alteration in the law touching the succes¬ 
sion to the throne or the royal style and titles shall hereafter 
require the assent as well of the Parliaments of all the Dominions 
as of the Parliament of the United Kingdom.’ But, the alteration 
of the succession, according to Keith, could be automatically 
effective in all the Dominions, without the expression of the 
assent of their Parliaments, because the preamble quoted above 
is only a declaration of constitutional propriety, and not of formal 
law. Canada, however, endorsed the abdication by means of an 
executive order-in-couneil and the Canadian Parliament 
5wn solved * n t ^ e new session passed an one-clause bill altering the 
succession to the throne in accord with the British Act. 
South Africa merely conveyed to London the assent of the Union. 
The Australian Parliament alone found itself in a position to 
adopt a resolution approving the Abdication Act on the same day 
as the passing of the bill at Westminster De Valera took 
advantage of England’s difficulty by speedily putting through 
certain changes in the constitution of the Irish Free State. But 
he promptly accepted the new king. The action of the different 
Dominions show the working of the Statute of Westminster. 



CHAPTER XXI 

POWERS AND FUNCTIONS OF THE STATE 

I. Is the State only a means to an end or an end in itself ? 

The Hindu philosophers of ancient India regarded the Rastra 
or the state as a great means to the realisation of the highest 
end To them the individual was an end in himself 
and his self-realisation was the highest goal of social Sifcepuon 
existence The individual could realise himself in and gjj** 
through the state Dharma, Ar£ha and Kama, known 
as Trivarga could be attained through political discipline (Raja- 
dharma) and Moksha or Nirvana depended on the proper realisa¬ 
tion of the worldly prospects of life * 

The Greeks considered the State as an end in itself Aristotle 
compares ^he state to the human body and the citizens to the 
bodily organs, becanse the individual is not full and 
complete without the State The individual, according ™J, Greek 
to him, is not only as dependent on the state as a hand 
or foot is dependent on the body, but also exists only in its life, 
and has no meaning oi existence apart from its life This con¬ 
clusion he states m the proposition that the “State is prior to the 
individual ’ 

Hegel legards the State as a collective person, a majestic 
being, a soit of God whose thoughts are not our thoughts and 
whose ways are not our ways The State has a mind ti>« 
which is more real than the mind of its members and 
which works in histoiy towards the fulfilment of its 
own purpose Individuals aie merely its temporary 
instruments, and epochs are but the revelations of its creative 
will. 

But there can be no rational justification for attributing such 
supernatural qualities of the state The state is an organization 
created by the community, has no right and no welfare 
of its own apart from the community The state is only notbe 
an instrument to serve the purposes of its members. ,n 
Maclver has well observed that the Hegelians regard hu¬ 
manity as something more than men, nationality as something more 
than< the members of a nation. They suggest that it is possible to 

* Thus aaya the Mahabharata 
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work for humanity otherwise than by working for men, and to 
serve nationality Otherwise than by serving the members of a 
nation The Totalitarian State of Italy and Germany has adopted 
the Hegelian view of the State to i certain extent Thus sayS 
Mussolini, “We were the first to state, in the face 
ojfcouVthe ot demo-liberal individualism, that the individual 
exists only in so far as he is within the State and 
subjected to the requirements of the State and that, 
as civilisation assumes aspects which grow more and more com¬ 
plicated, individual freedom becomes more and mote restricted 
.... The sense ot the State glows with the consciousness 
of Italians, for thev feel that the St itc alone is the lneplaccable 
safeguard of their unity and independence , that the state alone 
represents continuity into the tutuie of their stock and their 
history ’ A fundamental difference thus exists between the 
democracies and the dictatorial governments legardmg the concept 
of the state The ancient Indi m tiadition and our system of 
liberal education make it impossible foi us to subscribe to the 
Hegelian view of the state • 

l(. The ends or purposes of the St^te 

' Aristotle justifies the state as a neccssaiv agent for securing 
man’s truest happiness He conceives the tiuost happiness to 
consist in the complete lational ixeicise of one’s 
powers Happiness is thus a dittcient thing for beings 
differently constituted To the plant 01 to the animal it 
consists of the simple x.ttisf lotion of phvsie.il and material needs 
To rational min, howevoi, it means m addition to this, the propel 
exercise of all these artistic, < thical ind mtflhetual faculties 
which belong to them as the highest pioduots of mtu.e Such 
a life, according to Aristotle is possible onlv in that complex 
order called the state and this for thi.oe icasons — 

In the first place it is only through the establishment of a 
supreme political power that an ordeily and peaceful existence 
is rendered possible .Secondly', it is only m social 
.and political life that there is furnished that diversity 
of interests and that variety of life which are essential to the 
complete life Thirdly, the state is required for the men’s 
happiness m that it is through education and training which 
public life affords that there is created m the citizen the ability 
and the moral disposition to live the good life 

Garner is of opinion that there are three different degrees of 
ends of the state namely —(1) the onginal’and pri¬ 
mary, (2) secondary and (3) ultimate and highest He 
observes —“The original, primary and immediate end 
of the state is the maintenance of peace, order, security and 
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justice among the individuals who compose it Tins involves 
the establishment of a regime of life tor the definition and 
protection of individual rights and the cieation of a domain of 
individual liberty, free from encroachment either by individuals 
or by association^ or by the government itself No state which 
fails to secure these ends can justify its existence The state 
is one of the many associations in the community Each associa¬ 
tion pursues its ends or objects in its own way, but it is the state 
which gives a form of unity to the whole system of social 
relationships It is the purpose of the st ite to delivei men from 
the grosser perils of competitive stress in the endless stiuggle of 
their self-centred puisuits 

The secondary end of the sta te is to secure national welfare, 
the development of the national genius ami the national 
life The state must undertake to piomote those ob‘“ r Il t d " r5 
common interests which can not be poifouned by mere 
individual efforts 

The highest end of the state is the piomotion of the civili¬ 
zation of mankind at Urge If i state is bent up in 

aggrandising itself at the cost of otlui states it will not end 

only inflict injury on others but also will ultimately do 
incalculable haiin to its own citizens 

ill. Limits of political control 

It is necessary to discuss first what aie the limits to political 
contiol, to know what things arc outside the sphere of the state 
before we can understand the true business of the 

state If the purpose of the stite is to develop the of 

personality of its citizens it must lespect personality 
With a view to fulfil that purpose the state should not seek to 
control opinion, no matter what the opinion may be But the 
state should not tolerate any opinion which uiges law-breaking, 
because the first business of the state is to maintain the 
fundamental order which finds expiession in law Such a restric¬ 
tion, however, does not jeopaidise the libciti of opinion, because a 
man may denounce a law to his heait's content while still 
recognizing the duty to obey it In piusuance of its purpose of 
' developing peisonality, the state should not, accoidmg to 
Maclvei, exet< lse the dangerous office of i ensoi, “in office which 
treats men as though they were childien 

The State can not turn all moral obligations into legal 
obligations The sphere of morality is distinct from the sphere 
’ of political law There is one legal code for all, but Mor>Uty 
moral codes vary as much as the individual characters 1 

40 



314 


POLITICAL SCIENCE AND GOVERNMENT 


of which they are the expression. Sometimes it is seen that some 
religions or bodies ask the state to coerce those whom they 
themselves caanot persuade. 

The state cannot directly change custom and fashion. Customs 
have not been created by the will of the state ; and the state 
can not destroy the rooted customs of the citizens, 
gggj * nd The failure of the Sarda Act prohibiting child marriage 
shows that custom, when attacked, attacks law in turn. 
But the state can change the conditions of life out of which a 
particular custom had originated. Moreover, in cases of clear 
necessity as for example in child sacrifice or the Sati rite, the 
state may adopt an exceptional remedy for a dangerous disease. 

The state cannot create culture, because the culture is the 
Cnitun expression of the spirit of a people or of an age, 
and it is sustained by inner forces far more potent 
than political law. 


A clear understanding of the limitations of the power of the 
state is of paramount importance now-a-days, because the totali¬ 
tarian states of Russia, Italy and Germany have set 
before themselves the task of regulating opinion, creat¬ 
ing new morality and evolving a new culture. Under the 
First Five-year Plan in Russia the only subjects allowed 
to be treated in literature were planned socialism, indus¬ 
trialization and collectivization of agriculture. But in 
rigours of censorship were relaxed. In 1937 on the 
occasion of the centenary of death of Pushkin, a revival of the 
literary classics of Russia was noticeable. Pushkin who had been 
denounced as “a writer of the nobility,” was recognised as the 
pure and abundant source of all Russian literature of the 
19th and 20th centuries. 


Claim of 
Totalitarian 
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control 
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IV. The Functions of Government 

The functions of government are classified by Gamer as (1) 
essential, normal or constituent functions, which include those 
GarMfs which must be performed by every government ; (2) 
ciautfici- natural but unnecessary functions which the state may 
leave unperformed or unregulated without abandoning 
a primary duty ; and (3) functions which are neither natural nor 
necessary ; these include those which may be performed by 
private enterprise at less cost. Examples of such functions are 
the conduct of railway traffic, and establishment of experiment 
stations, liquor dispensaries; art galleries, banks, universities of 
learning etc. To call these functions neither natural nor necessary 
is simply pedantic. 
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A better classification has been suggested by Willoughby and 
Gettel. They have divided the functions of 
government into essential and optional. The optional bj'»d££il 
functions have again been subdivided into socialistic 
and non-sociali9(ie. 

“It is admitted by all,” says Willoughby, “that the state should 
possess powers sufficiently extensive for the maintenance of its 
own continued existence against foreign interference, 
to provide the lnean^ whereby its national life may be Jjjjjgjjj 1 
preserved and developed, and to maintain internal order 
including the protection of life, liberty, and property. These have 
been designated by the essential functions of the state, and are 
such as must be possessed by a state, whatever its form.” The 
functions necessary for the maintenance of peace and order are 
to provide for the protection of person and property, to fix the 
legal relations of the family, to regulate the holding, transmissions 
and interchange of property, to determine contract rights and 
liability for debt, to define and punish crime and administer justice 
in civil cases. To carry out these functions funds are necessary. 
So the raising of taxation and the expenditure of levenue are also 
the essential functions of the state In order to protect the citizens 
against foreign aggressions army, navy, warships, ammunitions of 
war, arsenals etc., arc necessary. It.is, therefore, absolutely 
necessary to maintain these also. 

Optional functions are those which are performed by the state, 
not because their exercise is a sine qua non of the state’s existence, 
bat because their public administration w supposed 
to be advantageous to the public. They are such gjj}?,” 1 , 
that if left in private hands they would either not be 
performed at all, or poorly performed. Of these functions some 
are non-socialistio and some socialistic in character. 

Non-socialistic functions are those which do not restrict the 
field of private enterprise and at the same time confer great 
benefits on the people. Examples of such functions are Non _ 
the maintenance of scientific and statistical bureaus, 
the care of the poor and helpless, the protection of 
public health and morals, and the “conduct of various under¬ 
takings which would be unprofitable as private ventures but 
which are required by the common interest.” 

Socialistic functions are those which can be performed either 
by private enterprise or by the government. Examples 
of such functions are the construction of railways, 
roads, bridges, excavation of canals, maintenance of 
markets, docks and piers, management of coinage, currency and 
banking operations. 
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These theories of the functions of government were promul¬ 
gated under the influence of Individualist philosophy. Since 
the war of 1914-18 it has come to be recognised that the state 
can not promote good life where there is vast inequality of 
income among the different classes of society. It is necessary 
to bring about some sort of economic equality through the agency 
of the state. The first business of the state, indeed, is to 
•Police maintain order, but order does not merely mean 
prevention of confusion and chaos. To insist on 
•wdibre order without any qualification*is to make of the state 
,t * te a ‘police-slate.’ The true political conception of order 

extends to the protection of the weak against the strong. Protection 
includes the establishment of a minimum standard of living, so that 
the mere requisites of health and decency shall not be denied to 
any merely because of the accident of birth or misfortune. The 
state stands for the common interest of all. It must promote 
the common interest by protecting the consumer against the 
monopolists, the worker against the exploitation by capitalists, 
the small businessmen against the unfair competition of large 
scale business, and the ‘big business’ against the competition of 
the foreigner. The modern state is no longer a mere ‘police-state’ 
simply maintaining law and order and protecting the life of 
citizens against foreign invasions and internal commotions. It has 
become in every country the ‘welfare state.’ It is now recognised 
by all schools of political thinkers that the business of the state 
is to maintain order, not for the sake of order, but for the sake 
of protection, conservation and development. 

The state must protect the community against the encroach¬ 
ments of monopolists, against social disturbance and economic 
p ^ dislocation through economic crises, and against 
intervention racial, religious and partisan pressure. It should pro- 
of the mo te an8 develop the physical conditions of life by 
regulating hygienic requirements, and the housing, occupational, 
and recreational conditions of health. It should conserve and 
devise means for the utilization of the natural resources. With a 
view to develop culture it should establish national museums, 
assist scientific research and promote non-controversial cultural 
aims. The interests of the community require that the state 
should promote industries, agriculture and commerce in such a 
way as to benefit all classes of citizens. Both the Laissez- 
fairiet and the Collectivist agree that these are desirable business 
of the state, but they differ as to the method by which these 
results can be obtained. Now we proceed to give an exposition 
of the views of these two schools. 

V. The Laissez-Faire Theory 

Individualism as a political doctrine had its origin in the 
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latter part of the eighteenth century as a reaction against the 
evils of over-government in Europe It was one of the lead¬ 
ing tenets of the Physiocratic school of economists that the state 
ought not to interfere with the economic activities of the people 
They demanded freedom of trade and industry Adam Smith’s 
“Wealth of Nations ’ gave stimulub to the doctrine Later 
the doctrine was defended by vanous other English Growfh of 
economists, notibly Cairnes, Kieardo and Malthus It individua- 
also counts among its supporters philosopher like Mill, “ 
Spencer and bidgwck These wntcis greatlv emphasize the 
impoitance of the so-called ptivatc lights ot propeity, life and 
liberty and hold that the piovmce ol government should be 
strictly limited to the protection ol these lights 

Mill maintains th it the sole ml for which mankind are 
wairmtod lqdividuilly 01 < ollei ttvely in inteitering with the 
ficedom of action of m\ of the 11 number is self-protection— 
that the onl\ pm pose toi which power can be rightfully exercised 
ovei any member ot a civilised community, against 
his will is to pievmt hum to Alters The Reiman 
wntei Humboldt holds tbit the 4 ite should puisue no 
other object thin that which the individuals can not pursue of 
themselves, namely, secuuty Spincei enutici ites his famous law 
ot justice in the following winds — Lveiv mm shall be free to 
do that which he wills, piovided be does not mfiinge the equal 
hoedom of any other man 


It is argued that consideration of justice lequires that the 
individual shall be let alone by the State in oidei that he may 
realise fully and completely the ends of Ins existence It is 
believed that every restriction upon the free action of 
the individual tends to destroy 1m sense ot initiative and ^'tl’cHon 
self-reliance and weaken his responsibility and chaiac- 
ter “The true end of man, or that which is prescribed 
by the immutable dictates of reason, ’ observed Humboldt, “is 
the highest arid most harmonious development of his powers to a 
complete and consistent whole Over-government, adds 
Humboldt, not only diminishes freedom, but superinduces 
national uniformity and a constrained and unmatured manner of 
action, by its tendency to reduce society to a dead level The 
highest civilization, say the laissez faire advocates, has been 


developed under individualism, a system which has 
produced more material and educational progress 
than could even have been produced under 
paternalism 


IndividuA- 

OffreSS lumpro- 
0 _ motes high- 
Under est type of 
civilisation 


The theory has been supported on the so-called scientific prin¬ 
ciples too It is in harmony with the principle of evolution. 
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It has been maintained that each individual should be left alone 
it iud to wor k ou t his destiny, so that there might be the 
the eur’ ivai survival of the fittest. If the government does not 
of the fitteat ar jjfl cia iiy p r0 p U p jjjg wea k, the unfit elements of the 
society would be automatically eliminated. 

The upholders of Individualism put forward arguments also to 
show that the policy of non-interference is economically sound. 

Thus Cairnes observes “Laissez-faire assumes that 
the interests of human beings are fundamentally the 
hitereat'beat same > that that which is best for the interests of one 
is the best for others, that the individual knows his 
interests in the sense in which they are coincident with the 
interests of others and that in the absence of coercion he will in 
this sense follow them ” The Individualists believe that unres¬ 
tricted competition will enable the producers to produce at the 
least cost, the consumers to buy at the lowest price, and the 
labourers to dispose of their labour to the best advantage Thus 
competition will develop the highest human possibilities by 
enabling each individual to do that for which he is best fitted 


The Individualists also adduce many historical examples to 
show that the policy of excessive legulation by government has 
Government been mischievous and detrimental to the interests of 
work me«t- society. Mill is of opinion that the great majority of 
things are worse done when done by government than 
when done by individuals History bears witness as to the 
attempts made repeatedly by the state to fix prices of food and 
clothing and of many other commodities, to regulate the wages of 
labour and restrict certain trades exclusively to members of the 
guilds. The extent to which the governing classes interfered 
with the freedom of industry and the mischief which that inter¬ 
ference produced were so remarkable,* as Buckle puts it, as to 
make thoughtful men wonder how civilization could have 
advanced in the face of repeated obstacles 

Lecky summarises the disadvantages of governmental inter¬ 
ference in the following words :—“There is the weakening of 
Diudvtn- P rlva te enterprise and philanthropy ; a lowered sense 
um of of individual responsibility ; a diminished love of free- 
tai interfer- dom ; the creation of an increasing army of officials, 
regulating in all its department the affairs of life ; the 
formation of a state of society in which vast multitudes depend 
for their subsistence on the bounty of the state. All this cannot 
take place without impairing the springs of self-reliance, indepen¬ 
dence, resolution, without gradually enfeebling both the judgment 
and the character. It produces also a weight of taxation which, 
as the past experience of the world abundantly shows, may easily 
reach a point that means national rum.’’ 
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Against these attacks on the policy of state regulation and inter¬ 
ference it may be pointed out that the state is not a necessary 
evil and that the functions of the state are not merely 
'repressive in character. According to Spencer the «,o“,r <uta ' 
assumption by thd state of the right to enforce sanitary to 

regulations, as for instance, those of drainage and of protect the 
preventing the spread of contagious diseases, would be P °° r 
unwise. He bewails the interference of the state in the regulation 
of factory labour and employment of women and of children and 
condemns even the monopolization by the state of the sole right 
of coining money But it is obvious that in matters of compulsory 
education, sanitation and the like, the very persons upon whom 
coercion is needed are least qualified to judge the value of the 
conduct such compulsion demands. These people do not know 
their interests and must be compelled, in the larger interests of 
society to conform to certain regulations 

Th chief fault of the Laissez-faire advocates is that they 
belittle the benefits conferred by the state and extol individualis¬ 
tic enterprise by exaggerating the evils of state regulation. In 
short, they over-emphasize the importance of the man at the 
expense of the group 

The arguments of the Laissez-faire theorists are based on the 
past mistakes and abuses of the Government “It is, however, 
wholly wrong to take the position,” as Garner has put M ( k 
it, "that because governments made mistakes in the may not be 
past or because their agents have sometimes abused the rep **** d 
powers entrusted to them, they can not be trusted m the future 

The state is not necessarily hostile to freedom , an extension of 
state activity does not imply that the liberty of the individual 
would be destroyed. Under well-organised and wisely TheSt>teji 
directed state action individuals find ample scope for not^Mtiu 
the development of their moral, physical and intellec- ° * 
tual capacities. The state helps to increase opportunities and 
thereby develop individual’s latent abilities. 

Moreover, genuine competition is possible only where the con¬ 
testing parties possess comparative equality of strength. If they 
are unequal in strength, as in the case of the struggle CompetiHon 
between Capital and Labour, the weaker party would prc»uppo**» 
be simply, crushed out of exsistence. As regards the 
pseudo-scientific argument of survival of the fittest, it may be 
pointed out that the policy of allowing the physically weak or 
educationally backward people to be ruined is manifestly abhor¬ 
rent. The struggle for existence does not lead to the survival of 
the fittest in the highest sense of that word. 

In conclusion w6 may state that as industrial society develops 
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and increases in coherence and complexity, the social interests 
—those affecting the people in general—will become 
tetenattn more numerous and important and an enlightened 
*’ P 0 l> c y W1 H demand the subordination of the individual 
wUffirT interests to the common welfare of the community. 

But this does not mean that the individual should sub¬ 
ordinate all his purposes to the state. A wide opportunity for 
purely voluntary grouping of individuals and for the constant 
making and adapting of associations as new common purposes 
develop, is essential to positive realisation of common good. 

VI. Breakdown of the Laissei-faiie Theory 

In the latter part of the nineteenth century technical revolu¬ 
tion, standardization of products, scientific management, and 
organization of marketing increased the scale of business 
frin'h"'*T ° ( organization As the size ol firms began to increase, 
some measure of monopolistic control was assumed by 
them This weakened the economic power of the consumer But 
at the same time the extension of democratic principle was 
vesting the consumer with political power The consumer now 
demanded that the intervention of state should not be confined 
merely to negative control like the passing of factory acts but 
also be applied to the positive promotion of economic ends The 
attempt to maintain a cleai line of demaication between econo¬ 
mic and political affairs, on which the doctune of Laissez-faire 
rested, became thus impracticable 

Jevons and the Austrian school of economists gave a new 
orientation to the Laissez-faire theory They do not hold like 
Newonen- Adam Smith and Ricardo that the self-interest of each 
utionoi producer makes for the maximum production of 

faire economic values They argue that the free play of 

theorT consumers’ demand under a competitive system leads 
to the production of goods and services in such a way as to create 
the maximum sum-total of human satisfactions They dislike 
state intervention because it interferes with the free expression 
of consumers’ demand by altering the conditions of supply and 
pnee The basis of the Laissez-faire theory, is that the consumer 
is the best ]udge of his own satisfactions, and that these are 
measured by the prices which he is prepared to offer for the 
various goods put forward for sale But if incomes of consumers 
are unequal the price-offers are not measures of equal satisfaction 
expected by them , and hence the free play of consu- 
«“ubie mers’ demand cannot result in the maximum sum-total 
of iacome° Q satisfaction. The state, therefore, should aim at a re¬ 

distribution of incomes through legislation, setting up 
a minimum wage or through highly progressive system of 
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taxation Even when there is a satisfactory distribution of 
within the community, the state has to intervene m raising the 
pnee of such articles as alcoholic liquors, the excessive consump¬ 
tion of which is not at all desirable and in reducing the price of 
articles like watdr 

Moreover, in the modern industrial woild, where there is an 
increasing tendency towards combination among producers of al¬ 
most every type, price-fixing has become more and more p 
a function of production rather than of demand In the finiS b, 
case of articles whose demand is elastic, the combination producer * 
of producers fixes the price by adjusting the quantities of goods 
which they place on the market to their knowledge of the 
condition of consumer’s demand The state has, therefore, to 
regulate and control the combination of pioducers in the interests 
of consumers It is now being lecogmsed that any state in which 
the economic spheie is left largely uncontrolled is necessauly a 
class society titled to the advantage of the nch Such a state, 
therefore, lacks that necessary basis of unity which enables men to 
compose their differences in peace At present theie seems to be 
unavoidable necessity of government regulation— 
wnethcc iri the interests ot manufacturers, growers, Sfennhon 
workeis or consumers— of rommeioial, financial and in- 
dustrial relationships To-day the consumer appeals to 
the state for protection against monopoly, the worker demands 
safeguaids for laboui, the small businessman cries out against 
unfau competition while ‘big business seeks tauffs against the 
foreigner The state feels the constant impact of opposing eco¬ 
nomic forces It can not stand still It must enforce regulation, 
but the regulation may be effected eithei under Capitalism or 
under Socialism 

VII. State Regulation under Capitalism 

We find democratic states like the U b A , under the guidance 
of President Roosevelt and France under the Leon Blum ministry 
as well as Fascist States like Italy and Germany alike 
undertaking economic planning while retaining the SSroSo* 1 
framework of capitalism All these states are trying com ^ tjtiOB 
to regulate by means of a comprehensive plan all the 
vital matters which have in the past been settled by individual or 
group competition According to their plan, competition is to be 
eliminated but the ownership and management of majority of 
industries are to be left m private hands The state, however, 
through appropriate organs is to decide how much of CojaJ(tih#B _ 
each bind of goods to produce, what prices to put upon 
thorn, what pay to accord to their producers, how * 
much to set aside for capital accumulation, and how much to 
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devote to immediate consumption. The difference of such a system 
with Socialism is that it seeks to preserve the existing class- 
divisions and inequalities of income by maintaining private 
ownership in the means of production. 

Prof. G. D. H. Cole thinks that capitalist planning is a highly 
paradoxical idea. If the state directs production according to a 
Dilemma in comprehensive plan the capitalist shareholders and 
capitalistic directors become superfluous and functionlesB because 
planning they remain no longer even nominally responsible for 
directing the course of production and investment. According to 
him, “the fatal weakness of controlled capitalism is that, moving 
still within the orbit of the profit system, it is compelled to sub¬ 
ordinate its use of the available factors of production to the 
exigencies of private profu-making. This causes it to look with 
Very different eyes on the two 'key! kinds of income—-profits and 
wages. For, whereas profits appear to it as an undiluted good—- 
the stimulus par excellence which causes production to be under¬ 
taken—as well as a necessary element in the available supply of 
purchasing power, wages on the other hand appear to it evil as 
well as good. They are good, in that they are a form of purchasing 
power, necessary to create a demand for the products of industry; 
but they are also bad, in that they are a cost which the business¬ 
man has to incur, and therefore a deterrent to production. For 
it inevitably seems to the businessman that the higher the wages, 
the lesB is the prospect of profit, and the smaller the incentive 
to expand production to the furthest point compatible with the 
supply of productive resources.” 

From the stand-point of pure theory it seems that the 
Succcm at argument of Prof. Cole is unassailable. But it can not 
cgiitaiatic be denied that Germany, Italy, and the U. S. A. 

””" have been able to increase their productive capacity 

tremendously even within the framework of Capitalism. 


VIII. Socialistic or Collectivist theory of Functions of the State 

While the Individualist wants to restrict the functions of the 
state to the narrowest possible limits, the Collectivists or Socialists 
CoUectiWam that the government control of the means of 

SocfeUam production and distribution is essential to the welfare 
of individuals and society. The term Collectivism has 
been used as the general concept of which Socialism, Communism 
and Anarchism are special variants. Collectivism seeks to place 
under the control of the state not only the economic enterprises 
of individuals, but also the activities of a multitude of economic 
groups, corporations and monopolies, trade-unions and co-opera¬ 
tive societies and leagues of producers and traders. The term 
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Socialism has left a deeper imprint on the public mind than 
Collectivism. Socialism implies an organisation, -which by substi¬ 
tuting collective or government control and ownership for indivi¬ 
dual ownership and management of the instruments of production 
ind distribution, aims at securing the general well-being as 
distinct from the benefit of the few. In other words, they con¬ 
tend for a maximum rather than a minimum of government. 
There are different schools of Socialism, but all schools equally 
agree that the task before Socialism, is not merely economic 
reconstruction, but also educational, ethical and aesthetic reorga¬ 
nization of society. 

The Soeulists claim that the economic needs of the community 
will be accurately estimated iindet Socialism and the available 
land, labour and capital carefully apportioned, so that just the 
quantity of each kind of goods rtqmred will be produced The 
duplication of plants and the excessive production of 
particular goods, now so common, will be avoided , bSKSSImb 
the expenses of advertising and competitive selling 
will be saved, and finally, the production ol goods that 
are harmful rather than beneficial to those who consume will be 
suspended Unrestricted competition, savs the opponents of 
Individualism, begets oveipio luction, cheap goods, unemployment 
and lower wages The only leinedy lies in the abolition of com¬ 
petition and substitution of co-operative principle, under which 
equality of opportunity and equality of reward will be secured 

Man being naturally weak and inclined to depravity, needs 
to be guided and aided by the state and protected against his own 
inherent frailties Accotdmg to the Individualist 
theory of the function of government, the state shou.u p“ bi f b “ ion 
not interfere with the drinking of wine by individuals 
at their own home But the Collectivist theoiy of function of the 
state makes it imperative ou the government not only to control 
but also to prohibit drinking altogether under certain circums¬ 
tances The benefits of a programme of prohibition are so far- 
reaching for national welfare m India that the government should 
not hesitate in interfering with the so-called rights of individuals 
to get drunk. Dr P J Thomas of the Madras University has 
described the results of introduction of Prohibition in Salem 
District in the following words “The spending power formerly 
used for drink has been devoted largely for a more varied and 
adequate diet, better clothes, and more amusements There has 
been a significant change in the items of food used by the work¬ 
ing classes. The expenditure on tea and coffee, vegetables, curds, 
ghee, oils and meat has increased. The whole of the extra 
Spending power, however, has not been used for immediate con¬ 
sumption ; several of the former drinkers have saved sums fpr 
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par chasing ornaments and brasswares and for paying debt. 
Bomwings among labourers have been less this yoar, largely 
dae to the banishment of drink from marriage and other feasts. 
This will have healthy reactions, specially among agriculturists.” 

The doctrine of Socialism,' moreover, is in harmony with the 
organic theory of the nature of the state, in accordance with 
which the state is to be regarded as an organism and not a mere 
Collective aggregate of individuals. Finally, it is argued by 
ovneniiip i« the Socialists that the state has already abolished 
eaocre e competition in certain fields. Government manage¬ 
ment and control of postal service, coinage, telegraphs, railways 
and other industries of a public nature have all shown the 
triumph of state management over individual management. 
Why should the state not go further and occupy the entire field. 
Collective ownership is supposed to be more democratic and its 
advocates claim that it is the only system under which a full and 
harmonious development of individual character can be secured. 

The Collectivists, however, over-estimate the capacity of the 
state. If the state owns and manages the means of production, 
the difficulties of administration would be enormous, Such ques¬ 
tions as the apportionment of labourers among the various 
Tk*capacity departments of industry, the assignment of values to 
otOovcm- products and to labour, the quality of goods to be 
•Mdaiaia produced, the relative proportion of capital goods to 
Uas.ttci consumers, can be solved only by men of highest 
administrative ability. It is not easy to find such men. More¬ 
over, serious dangers would arise because of the opportunities for 
corruption, intrigue and personal spite. The state might be also 
reluctant to take risks of trying new experiments. 

Besides the objections to Socialism on economic grounds, there 
is a strong political argument against it. It will greatly restrict 
It restrict! individual freedom, and thereby bring deterioration of 
j»<Bvi<hui individual character. “In the absence of all self-interest 
** and incentive” observes Gamer, “individuals would have 
to'be disciplined and driven to the discharge of their duties, and 
in the place of freedom we should, according to some writers, 
have virtual slavery.” But it must be pointed out that though 
the arguments against a complete scheme of Socialism are 
strong, yet all modern states have assumed many Socialistic 
functions. 

Regarding the merits of the Individualistic and Socialistic 
theories of state functions we may say that neither 
condition, to-day represents the generally accepted view of sphere 
ta su icrpnt ant j duty of the state or the actual practice. At no 
point it is possible to detect a hundred per cent Indivi¬ 
dualism untouched or unmodified by Socialism or a hundred 
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per cent Socialism supremely indifferent to the impacts of Indivi¬ 
dualism and its counterpart, Capitalism. The question of deciding 
what the state should and what it should not do is one which 
must be determined by the nature and circumstances of each 
individual case. 

Prof. Garner has rightly pointed out:—“If any general rule 
may be formulated, it must be deduced from a consideration of 
the question whether the purpose of state intervention in a given 
case is for common good.” and “whether it can be done without 
doing more harm than good ” If a purpose is likely to be better 
served under state action than under private enterprise, “no valid 
objection can be raised to it because it violates som% abstract 
principle of individual liberty or some doctrine of natural 
rights.” 

IX. Collectivist Activities in Modern States 

The policy of Laissez-faire or non-interference of the state led 
to such abysmal misery of the workers in all the industrial 
states, that the conviction has now grown that govern- 
ments should take a greater and greater share m order- coou^ucs- 
ing the economic welfare of society Collectivism or il’.ui-ftire 
Socialistic control of some industries is now a well- polley 
established form of business organisation The state has taken 
control of those industries which are of vital interests to the 
nation. Thus all national states own and operate their own 
postal system, and most of them the whole or part of their 
railway systems and forest lands The manufacture of arms and 
ammunitions is also under state control in most of the states. In 
Russia the state is managing all industrial establish 
ments and many agricultural farms Besides these SSwtftS 1 " 4 
industries under state control, many municipalities own 
and operate their own octopoid industries. There are 
some cases in which the state does not own and control the 
business but directs it. Such are the Federal Reserve Board 
and the inter-state Commerce Commission in the United 
States. 

The State has taken the weak and the poor under its special 
care. The welfare of the poor man and the labourers has been 
the object of a host of Factory Acts—regulating hours 
and age of employment, enjoining safe and sanitary 
conditions of work, appointing factory inspectors, and 
fixing minimum rates. Laws have also been passed 
securing better housing and sanitation to the poorer classes. 
The establishment of extensive free education and granting of free 
medioal benefits are regular features of every modern state. 
There are also national insurance schemes for sickness and 
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unemployment and old age pensions m most of the progressive 
states of the west. The state is taking a special interest in 
promoting commerce and industries by imposing protective duties 
and granting bounties. 


The state in all the modern countries is carrying on vast work 
of constructive enterprise whose benefits will be shared by future 
g t generations It is enforcing town-planning so that 
conMraccf'ra the sprawling, ill-built, congested cities might no longer 
OTogwnmc disfigure the face of the country It is taking steps to 
conserve the forest resources and to enhance their beauties 
It is carrying on huitful experiments on irrigation, the utiliza¬ 
tion of the soil, the breeding of plants and animals, the control 
of insect pests Many provincial governments in India are 
enforcing a scheme of consolidation of holdings and in near future 
will undertake crop-planmng Every civilised government is 
trying to mitigate the severity of economic fluctuations by its 
control over currency, credit and its own expenditures Economic 
planning with a view to make each country economically self- 
sufficient has become a regular feature of the 
Planning programme of almost all the states of the present day. 

The Soviet Government is carrying out its third Five 
Years' Plan with the aims of increasing the total material wealth 
in the country and of insuring general prosperity for all citizens 
to a more or less equal degree The Nazi Government in 
Germany carried out a plan to promote the economic nationalism 
of a military state The whole plan was based on war-time 
economy—the production of the weapons of destruction and 
defence, and the security of war supplies like cloth, food, chemicals 
and raw materials The plan of the Fascist Government in 
Italy was modelled on similar lines with minor modifications 
The Roosevelt Plan in America aimed at regulating the distribu¬ 
tion of national dividend between the various factors of produc¬ 
tion. The profit motive in industries was limited with a view to 
effect a more equitable adjustment of national income and to sub¬ 
ordinate individual interests to the needs of the community Every 
kind of planning presupposes a complete control of the planning 
authority over all factors of production and over the fiscal policy 
of the State. 


In India Congress Working Committee resolved on the 25th 
July, 1931, that an expert committee should be appointed “to 
explore possibilities of an All-India industrial plan.” 
National In pursuance of this resolution the National Planning 
indta UD< ,n Committee and its various sub-committees have been 
appointed But in India the Congress has at-present 
authority over eight provinces only It has no control over the 
,Gentral Government, which alone can regulate fiscal and mone- 



FUNCTIONS OF OOVEBNMENT IN WAB-TIMB 


tary policy. Under the present circumstances the idea of carrying 
a National Planning seems to be premature. 

X. Functions of Government in War-time 

The Pluralists regard the state as one of the associations of the 
community and hold that like other associations its power should 
be relative to function, The state, in their opinion, should not 
exercise powers which may overwhelm other aspects or associa¬ 
tions, like the church, trade union, cultural institutions Ablolute 
etc. which fulfil other functions. But in the time of •ov«r«i*ntr 
war the state does exercise the power of life and death u>tratYi» 
not only over individuals but also over all associations WBr tim * 
existing within its jurisdiction. “In declaring war,” observes 
Maclver, “the state puts a particular political object above the 
general ends of the family, of the cultural life, of the economic 
order. To secure this purpose the state disrupts the family, breaks 
the fraternities of science and art, confounds the church, profoundly 
disturbs the economic system, ruins the commerce of nations, sur¬ 
passes all cultural influences, and inculcates a morality of 
violence, robbery, falsehood and murder, as between its members 
and those of its enemies, which is the direct contradiction of that 
on which society is founded.” 

During the War of 1914-18 Governments in all the belligerent 
states exercised strictest control over every aspect of life. 
Similar regulation and control have been effected now 
on the outbreak of the present war. Governments in wSfo^thr 
belligerent countries are directing and controlling Gowomest 
production in almost all the industries with a view tr 
make the best use of the available workers and materials. In 
Germany, the Nazi Government has forced women and children 
to work for more than ten hours a day and has prohibited the 
consumption of many of the necessaries of life and decency like 
milk, butter and soap. If the war continues for a long time it is 
pretty certain that even in India restrictions will be put on the 
consumption of articles like coal, petroleum, iron and steel wares 
etc. War makes it impossible for a Government to adhere to the 
Individualist Theory. 
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MODERN TRENDS IN POLITICAL THOUGHT 
AND MOVEMENT 

I. The State in Socialist and Fascist Theories 

Many influential schools of thought in the modern world are 
seeking to transform the character of the state radically. The 
Socialists as well as the Fascists are dissatisfied with 
fHstin* the traditional philosophy of the state. Both the 
schools denounce the inaptness of legislatures of demo¬ 
cratic countries for dealing effectively with questions of commer¬ 
cial, financial and industrial relationships. But they differ funda¬ 
mentally in their ideal of the state. The Fascist Governments of 
Italy and Germany believe in centralization of authority which 
will lead to the establishment of the Totalitarian' State. They hold 
the state to be omnipotent and as such capable of regulating 
every aspect of social life including national economy, art, religion, 
culture and education. The Soviet Government in Russia 
professes to set up dictatorship of the working class, while the 
Fascist Government does not dispense with the capitalist class ; 
but in practice the state in Russia had proved to be as much 
Totalitarian as it is in Germany and Italy. 

There are different schools of Socialism and these schools differ 
largely in their attitude towards the state. State Socialism seeks 
to establish state ownership of the means of production 
and state control of future production. Guild Socia¬ 
lism, Syndicalism, and Industrial Unionism may be 
treated as types of co-operative Socialism which distrusts the 
state and fears the over-development of bureaucracy. They would 
like to base the industrial system upon the organization of inde¬ 
pendent producers. 

In the view of Marxian Socialism the state is simply an 
organ of economic exploitation. Marx holds that the state is a 

therj new institution, unknown in the feudal age. In the 
MMoroftk* opinion of Engels the modern state is “nothing more 
Sts ® s than a committee for the administration of the consoli¬ 
dated affairs of the bourgeois class as a whole.” Both Marx and 
Engels believe in the theory of the withering away of the state in 
course of time. They explain the process of withering away of 
the state thus. “We are now rapidly approaching a stage of 
evolution in production, in which the existence of classes has not 
only ceased to be a necessity, but becomes a positive fetter on 
production. Hence these classes must fall as inevitably as they 
©nee arose. The state must irrevocably fall with them. The 
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society that is to reorganize production on the basis of free and 
equal association of producers will transfer the machinery of state 
where it will then belong into the Museum of Antiquities, by 
the side of the spinning wheel and the bronze axe ” In Russia, 
where the society is being built up largely according to the 
Marxist philosophy, the state is not showing, however, any sign 
of withering away Stalin believes that the withering away of 
the State can not take place in the near future 

We have to-day at one end of the scale the conception of the 
Totalitarian state, on the other that of Anarchism Anarchism 
holds the historical state to be the ultimate source of 
exploitation and maintains that no leasonable social 
order can be established without its tot il destiuction But under 
the stress of post-war circumstances Anarchism, Syndicalism and 
Guild Socialism have lost mtich ot then hold on the mind of the 
people A fight to the end is apw being fought between Demo¬ 
cratic States and the Totalitarian Stites 

II. Dictatorship 

Dictatorship as a form of Government has assumed great 
importance in iccent jeais If England, Fiance and lm ortancl 
the USA are ruled 1>> demociatic governments, oftie^ ^ 
Russia, Italy and Germany aie governed by Dictators f»™*o?"* 
Theie arc also other important states which have foims Govl ' rnm,nt 
of government closely approaching dictatoiship 

The term Dictatorship, in the constitution ol the Roman 
Republic, signified the temporaiy possession by one man of 
unlimited power, a trusteeship tegudod as necessary Contr , rt 
to enable the state to weathei a cusis Dictatoiship bet«*» 
in modern times differs from ancient Roman Dictator- Roman 
ship in two important respects No Dictator m ancient and modern 
Rome held powei for more than six months , whereas D,ct * tor ‘ 
modern Dictators are exercising power during their whole life. 
In Rome the office of Dictator was bestowed m solemn, legal 
fashion, and at the end of the period ot office, the Dictator had 
tc b rve an account of lus stewardship A Dictator in modern 
times seizes power through a Couj> d'etat and later on legalizes 
the new situation by dec teeing new constitutional rules, which 
the people are persuaded oi intimidated into latifying by plebiscite. 
The Roman Ciesars in Imperial Rome exercised personal and 
military Dictatorship, while St ilm, Hitler and Mussolini assert 
that they do not rule for then own pleasure but for the good of 
the people. 

Dictatorship finds suitable soil for its growth in a country 
where the people have not been trained in the art of democratic 
government In such a country where either economic depression 
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or political or social chaos exists and the existing govem- 
c«»e« of ment cannot restore tolerable conditions, Dictatorship 
jferriMof^ does arise The War of 1914-18 had imposed military 
Mtonbip (j lacl p[ ine . arK | the concentration of authority as required 
for military purposes accustomed men to expect public problems to 
be solved by the decision of an arbitrary authority When the mili¬ 
tary discipline was removed after the war, anarchic self-indulgence 
prevailed m the countries which had no long-standing democratic 
tradition Moreover, problems of unprecedent difficulty with 
regard to maintenance of law and order, distribution of land, 
redistribution of burden of taxation, currency inflation, dis¬ 
organisation of industry and consequent unemployment on a 
large scale demanded quick solution Under such circumstances 
the people would welcome a strong man who brings oidei apd 
settles matter not by counting majorities but by his own fiat 


The modem Dictator retains all power in his own hands indeed, 
but he never omits to win popular support Each Dictator has the 
party behind him The basis of the party js gradually 
•npDott widened indeed, but it is not the party which devises 

tfaraufh policy Article 4 of the Statute of the Fascist party, 

promulgated on the 28th April, 1918, defines the duty 
of the Fascist as being ‘to believe, to obey and to fight ’ In 
Germany, the Nazi party has become “a corporate body of 
public law” since December, 1983 The party is entrusted with 
the task of “generating always anew the ideological energies of 
the Third Reich from the substance of the National Socialist idea 
of instilling them into the national conrnrrrmtv with the aid of 
propaganda and education, and of infusing them into the govern¬ 
mental body through a comprehensive system of offices interlock¬ 
ing party and state ” The party is absolutely servile to the Leader, 
Herr Hitler, who alone “knows the right direction ’ Hitler’s 
dictum is "Authority from above as the result of leadership con¬ 
scious of its responsibility, confidence and discipline from below ’ 


In Russia the Communist party has been ret ognised as the 
decisive factor in the Constitution of 1936 Article 141 of the 
Constitution declares “The right to nominate candi- 
dates is allowed only to social organizations and workers’ 
association , that is. Communist Party organisations, 
trade unions, co-operatives, organizations for the youth, cultural 
societies ’’ The Communist Party is under the control of Statin, 
Who is known as “the Leader of the World Proletariat ” The 
Communist Party again controls Soviet Parliament and the 
Parliament as well as the Executive are under the thumb of Stalin 
This is illustrated by the speech of Molotov m the Soviet Parlia¬ 
ment on January 19, 1938, when he said “In all important 
questions, we, the Council of the People’s Commissars, shall 
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ask advice and instructions from the Central Committee of the 
Bolshevik Party and, in the first instance, from Comrade. Stahn." 
It is to be noticed that Stalin is not a member of the Council 
of the People's Commissars of the U. S. S R, which is the 
Cabinet of Soviet Russia 

Parliament has been reduced, to impotence in every country 
under a Dictatorship Parliament with two Chambers—the Coun¬ 
cil of the Union and the Council of Nationalities—has 
been set up in Soviet Russia under the constitution of §°p»r 
193(1 But the role of the Soviet Parliament can be g'“ t > “ o n t ‘j < ’ r 
judged by the. facts that there was no contest in the 
election of candidates to the Pailiament and that when it met 
for the first time on January 12, 1938, all votes, without 

exceptions, weio un mirnous and without even a single absten¬ 
tion Moreover, the Praesidium of the Supreme Council, the 
highest administrative organ is entiusted with the function of 
interpreting and modifying the luw^ passed by the Parliament. 
In Germany, the Pailiament or the Reichstag enjoys only advisory 
functions Similarly in Italy, Pailiament is called upon at need 
simply to ratify legislation ahead\ approved by the effective 
governing institutions 

In Parliamentuy countries the freidom of speech and of 
organization and peaceful agitation have bet n regarded as essential 
within ceitam limits to the conduct ol public business 
But in the Dictatorial system, organisation of a rival Llfcty' 1 * 1 
partv and agitation against government measures are 
not allowed it all Those who accept the underlying policy and 
print lples of the dominant regime can of course speak freely, 
but they must do so within the framework of the party organi¬ 
zation and must be prepaied to accept without further question 
any decision reached collectively by the party The use of a large 
number of spies to detect any attempt at opjiosi tlon to its policy 
is another characteristic of Dictatorship 

The system of representation in the Dictatorial states is different 
fiom that prevailing in the Democratic states Both m Italy and 
in Germany individual as such is not represented because the ami 
of Nazism and Fascism is not to give the individual citizens the 
power to make their influence felt m the determination of public 
policy In both the systems there is an attempt to organize all 
the various functional groups within Society in subordination to 
the political State as the organ endowed with the overriding 
function of co-ordination and control 

The most important characteristic of the dictatorial state is 
its totalitarian conception In Russia as well as in Italy and Ger¬ 
many it is held that the state is not only sovereign m a legal sense 
but has also the function of regulating every department of social 
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life —education., religion and art as well as capital and labour and 
the’whole national economy. In democratic states there is a 
dear line of demarcation between ‘things that are Caesar’s’ and 
'things that are not Caesar’s.’ 


III. The Totalitarian State 


It has already been shown Dictatorship is an expression of a 
new conception of the state which is known as the Totalitarian 
Dictatorship State Though there are many points of difference 
andTotaii- between Communism on the one hand and Fascism 
taennstate an( ^ jj azlHn on the other, yet they all alike pm 

their faith on the Totalitarian State The totalitarian view 
of the state is that the’ state is absolute and omm-competent. 
Every phase of man’s life including art, culture, morality and 
economic activity is within the jurisdiction and under the control 
of the state. 


The fullest expression of the totalitarian conception of the 
State is found in Mussolini’s book “Fascism”, in which he says . 
view, of “Anti-individualistic, the Fascist conception of life 
Nimioiini stresses the importance of the State and accepts the 
ot,individual only m so tar as his interests coincide with 
those of the State, which stands for the conscience and the 
universal will of man as a historic entity. It is opposed to 
classical liberalism which arose as a reaction to absolutism and 
exhausted its historical function when the State became the 
expression oh the conscience and will of the people. Liberalism 
denied the State in the name of the individual ; Fascism reasserts 
the rights of the State as expressing the real essence of the 
individual. And if liberty is to be the attribute of living meh 
and not of abstract dummies invented by individualistic liberalism, 
then Fascism stands for liberty, and for the only liberty worth 
having, the liberty of the State and of the individual within the 
State. The Fascist conception of the State is all embracing , 
outside of it no human or spiritual values can exist, much less have 
value. Thus understood, Fascism is totalitarian, and the Fascist 
State—a synthesis and a unit inclusive of all values—interprets, 
develops, and potentiates the whole life of people.” 

Totalitarianism thus claims that individuals are hot end in 
themselves ; the State alone is an end in itself. It is in and 
impiic.tion. through the State that individuals can find the fulness 
oTTouiiu- of their life and true freedom. Individuals like cells 
in an organism are merely free to discharge the 
function assigned to them by the State. The natural corollary 
from such a conception is that there can be no civil liberties like 
the right of free speech, free assembly, free presB and free and 
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fair trial m a Totalitarian State Every aspect of life and activity 
of the individual as well as of social, economic, cultural and even 
of religious groups is regulated by and m the interest of a mysti¬ 
cal entity called the State 

In Germany the Nazi State is equally totalitarian with slight 
ideological difference Mussolini extols the state, buf Hitler has 
denounced the Hegelian deification of the state and 
declared at the National Socialist Party Congress in Sf«fc N *“ 
1934, “We command the State The last lesort of 

authority is not the state but the party and its Leader Such a 
claim, however, docs not bear any philosophical sol lit my In any 
case it is the Nazi Party or tht State which seeks to control 
every aspect of life it the Geiman people The Piopagauda 
Ministry under L)l Goibbels excriists stnet contiol over the 
National Chamber of Cultuie, which is tht e>clusive legitimate 
representation of all those Professional associations whose 
membets are engaged in literary pioduction, newspaper, work, 
broadcasting, the motion picture industry theatrical and musical 
performances, or the plastic aLts, whether is employers, employees 
01 independent aitists The Propaganda Ministry also controls 
the German Academy of Politics, the Count il for Commercial 
Advei tising, the Nation il Travel Committee, and the National 
Broadcasting Company 

If Mussolini deihes the Stile ind Hitlu subordinates it to the 
patty, Kail Maix, who h i>- I itgcly shaped the ideology of the 
Soviet St ite, held th.it the State would die or wither away 
faitly rapidly after the assumption of political power by Communlst 
the Proletariat Lenin, howevei, held that the death views on 
of the state will not be so rapid According to him the “ e - 
total decay of the State will only take place attei the complete 
realization of Communism, when everyone will leceive what he 
requires accoiding to his needs But Stalin admits that in 
Russia only Socialism has been established and not Communism 
“In Socialist society,’ observis Stalin, “while each person is 
obliged to work, remuneration is not fixed according to the needs 
of each, but iccoiding to the quantity and quality of the work 
furnished , therefore the salary —unequal, differential—continues 
to be applied there Onlv when we have succeeded in creating 
an ordet penmtting men to receive from society, in exchange for 
their labour, not according to the quantity and quality of the 
work done, but according to their needs, will it be possible to say 
that we have established a Communist society >' Stalin has 
further explained that the transition fiom the initial, primary 
phase of Communism to the higher, complete phase constitutes 
an entile historical epoch The Power State based on force can 
not be dispensed with in Russia so long as the othet countries 
in the world do not attain the complete phase of Communism. 
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If the “Power State” is allowed to wither away in Russia, the 
neighbouring states will destroy the socialism of Russia Thus 
Stalin has introduced substantial changes m the Marxist concep¬ 
tion of the functi on of the State 


The Soviet Government m Russia controls art and literature 
so that these may be yoked to industrialism There is 
Doaduntfor- no f ree( j om 0 f the press, no freedom of teaching 
RaEvery attempt is made to produce a dead uniformity 
of opinion No deviation from the orthodox opinion 
is tolerated The mass scale of tuals and executions m Russia m 
the summer of 1937 may be compared to the Blood Purge in 
Terror Germany of the summer of 1934 The record of the 
instrument Soviet State foi twenty-two years, of Fascism foi 
Totalitarian seventeen years and of Nazism foi seven years shows 
SMt * that terror is the noun tl concomitant of the totali¬ 

tarian state system “Tenoi in the totalitanan states,” observes 
Calvin B Hoovei, “attains Frankenstein proportions not simply 
because the state is authoritanan, but because it insists on its 
totality as well Since the State claims for its jurisdiction every 
phase ot human life, a gieatci nuinboi of people aie subject to 
terror, come into contact with it mote frequently and feci its 
pressure more intensely than would be tine under a purely 
personal political die tatotship Tetnu is the only instrument 
sufficiently poweiful to enable the ittainment ot the goal of 
totality ” 

The economic life is conti oiled by the State to a gieatti extent 
m Russia than in Geuniuy and Italy Private property has been 
abolished and all the means and instruments ot 
nad« ,n * production have been socialised The state through 
Sttie Itar, ’ n '* s different organisations works out statistically what 
exactly the whole community may reasonably need 
and desire and communicate to each factory, or mine oi any 
other centre of production, what share it has to bear in the total 
production Leon Trotsky, one of the makers of the Bolshevik 
Revolution, wrote in his book “The Revolution Betrayed (1937) ’ 
that “with piecework payment, haid conditions of material 
existence, lack of free movement, it is hard indeed lot the 
worker to feel himself aftee workman In the bureaucracy he sees 
the manager in the State the employer ” 

In Italy and Germany private property has not been 
abolished, but it has been sharply limited in Italy, a cultivator 
has to produce crops which Italy’s need for self- 
in sufficiency dictates All important financial institutions 
Genua? dre controlled by the state and the government fixes 
the rate of interest on individuals’ savings and utilises 
the capital in the way it thinks best Moreover, Mussolini has 
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announced that he intends to nationalize large-scale industry. 
Similarly, in Germany before the out-break < f the war the capital 
savings of the people were used for rearmament and other work- 
creating projects The profits of industry were levied upon to 
pay for export subsidies 

All the three states, Italy, Germany, and Russia have used the 
economic resources of the country to attain the goal of industria¬ 
lization, self-sufficiency and armed security Militarism MJU 
does not find any place in the orthodox theory of 1 " r " m 
Communism but in the U 8 8 R there aie seventy-four 
Aeroplane factories producing annually around eight thousand 
planes Glorification of war is Common to F iseism and Nazism. 
“Fascism,” according to Mussolini, “discaids pacifism as a cloak 
foi cowardly supine renunciation in contia-distinction to self- 
sacufice WaL alone keys up all human entigies to their maxi- 
inniu tension and sets the sell of nobility on those peoples who 
have the courage to free it ’ In Germany the school students 
have been militarised through then text books In a German 
Text-book written b\ Dr A Vogeler the following passage 
occurs “Advantages of war 1 For the State (1) war is 
an antidote against the lotten herbs of peace, where Glorlfic> 
rationalism sends everv thing to sleep by overcoming tion of 
idealism*, (2) when patriotism is awakened the hol> w,r 
fire of the enthusiasm for the Fatheiland is set alight , (31 the 
victors acquire a predominant position ol torce, of prestige and 
of influence rvhuh is then rewaid , the vanquished aie not 
dishonoured, it they have defended themselves bravely , 
(4) peoples learn to know one another and to respect each other, 
the exchange of ideas and viewpoints is facilitated Such 
teachings indicate the lelrpse ol human civilization to 
barbarism 


IV. Syndicalism 

Syndicalism aims at putting an end to Capitalism as well as to 
the State and organising a society in which each industry will be 
collectively managed by the workers It views the Techniqoe 
trade union as the primary means of achieving the of 
revolution through the general strike The trade rev0 utlo “ 
unions should first of all intensity class conciousness in workers 
by participating in the struggle for higher wages, shorter hours 
and better working conditions They will use the strike, sabotage 
* (injuring machines in the factory) the label (asking consumers 
not to buy articles produced by companies mentioned by the 
trade union organisation) and the boycott as weapons in a spirit 
of militancy against the system of private property and against 
the state The workers will thus be trained for the supreme act 
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of the class struggle, the general strike, which wiH 1 sound the 
death knell of the present industrial system and inaugurate the 
new social order. The general strike need not necessarily be a 
strike in all the industries ; if the workers in Electricity, Gas and 
transport go on stride they can paralyse all production. 

In the new social order there will be no necessity for the 
existence of the state. The syndicates or trade unions, functioning 
harmoniously and without external compulsion, will 
ol form a general national federation. This federation 

TOirty” W >H not represent the geographical units but the 

functional interests of the workers. It will carry on 
the statistical and administrative services which are necessary for 
the smooth operation of the’- -system as a whole. Thus 
“Syndicalism pictures the futute society as a free and flexible 
federation of autonomous productive and distributive associations 
based on collective ownership and carrying on their functions in 
accordance with the needs of the community.” 

The Syndicalists accept the Marxian dogmas of class war in 
its most extreme form and adopt it not merely as a philosophy 
Diifetence but as a plan of campaign. Luke the 

Toe!*(.am Marxists they, too, advocate the forcible, and imnie- 
Jnd" ‘“ m diate expropriation of all the capitalists and landowners, 
communism w } lereas t| 1( , Cornmunists Mm at seizing power 

both by political and economic weapons, the Syndicalists rely 
exclusively on direct economic action. They also differ from 
the Communists in this that they do not want to substitute a 
new proletarian state in the place of the hated parliamentary 
state. Their objective is to eradicate centralised government 
altogether. In contrast to socialists, the Syndicalists look to 
the welfare and domination of workers alone and not of 
community in general. The Syndicalists have taken over 
from Anarchism the concepts of a community without any 
government, of the belief in the moral value of revolt, and the 
strong antipathy to militarism. “Spontaniety in feeling,” wrote 
Bamsay MacDonald, “freedom in action, equality, in co¬ 
operation within the camp ; a sleepless hostility against the 
enemy, carried on sometimes by guerilla tactics, sometimes 
by grand engagements all along the line of marshalled forces— 
that is the pageantry of industrial conflict which allures the 
syndicalist of the factory and the workshop.” 

The Syndicalists never cared to formulate their theory lucidly 
regarding the character of the society without the state. It is 
CridcMm no ^ c ^ ear as to how the interests of consumers will be 

o”the looked after and how the peace and harmony between 

different categories of workers can be maintained 
without political authority. “The mines for the miners, the 
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railways for the railwaymen, and the dust carts for the dust 
men’’—such is the common criticism 01 the implications of 
Syndicalist doctrine The Syndicalists aver that the Proletariat 
need not bother too much about the consequences of its own 
actions or the form of government which will eventually result 
from them 

The Syndicalist theory became veiv popular in Fiance, Italy 
and Spain in the early years of the twentieth tentuiy But the 
changes in social life in the post-war eia the growth 
of tendency towards reformism m Fiance and the ruth- decline in 
less suppiession of the Syndicalists in Italy Gciman\ Sy, ’ d,c * h • ,,, 
and Spam has (nought about a decline in the Syndicalist move¬ 
ment In every country to-day theie i‘ a growing tendencv 
towards nationalism, increased state iction and emphasis on 
immediate economic security All the tendencies militate against 
the puncipal tenets of Syndicalism It is being ciushed at 
present between the upper and nethei millstones of Fascism and 
Communism 


V. Guild Socialism 

Guild Socialism stands tor worker < ontrol and self-govem 
ment in industry It is opposed to Collectivism in as much as it 
does not want that the industries should he conduc ted, 
when thev have been socialised, undei a bureaucratic Gmid of 
sv stem based on appointment from above It is equally Soci, " ,n ’ 
opposed to Syndicalism because it does not dispense with the 
state and because it puts in the forefront of its programme the 
idea of the service of the consumer Guild Social sts want to 
abolish the passive capitalist class by denving all rights to tent 
and interest 

The foundation of the Guild Socialist Movement was laid in 
1914 when Mi S G Hobson and Mi A R Orage formulated 
the theory in their work, entitled “National Guilds 
According to them each industry was to be reorganised 
as a self-governing public service corporation estab- 
lished under a charter from the State The State 
would keep out of the industrial field save as a final co-ordinating 
and chartering authority The workers in each industry were to 
choose their leaders and were to be collectively lesponsible for the 
successful operation of the enterprises in which they were 
engaged The state would have certain control ovei 
distribution and a certain share in management u^'ofthi 
According to another school of Guild Socialists the {jJJJjJJJJJjJ* 
state would simply look to the interests of the consu¬ 
mers and for this purpose would negotiate with the Guild 
Congress as an equal. The Guild Congress would be a federation 
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of different Guilds It would take over the co-ordination of the 
various industries and services and thus complete the structure of 
industrial self-government Each profession, and craft of indus¬ 
try is to be entirely autonomous The members of each profession 
and craft are to be organised in a gigantic producers’ guild. All 
the producers’ guilds are to be associated in the national Guild 
Congress 

The Guild Socialist plans have exercised a powerful influence 
on the thought of the Trade Union and Socialist movement in 

timent Great Butain These plans were not accepted as a 
JSSu* whole indeed , but many elements derived from Guild 
Building * Socialism passed over into the approved plans of 
tr«de Trade Unions Thus the Coal Miners’ Federation 
proposed that the coal industry should be nationalized and 
handed over to a governing body of which half the members 
were to be appointed by the Miners’ Federation, and the other 
half bv the state to repiesent only the technical and admimstiative 
sides of the industiy itself In l‘J'20 the building operatives of 
Manchester and London took the lead in forming Guild Commit¬ 
tees to undertake contracts with the local authorities for the 
building of working-class houses The local Guild Committees 
were elected bv the building tiade unions in each small area 
Over them wete Regional Councils, elected partly by the craft 
organizations ol architects, engineers, clerks, etc and paitly by 
the local Guild Committees The Regional Councils were fede¬ 
rated into the National Building Guild The National Building 
Guild was lesponsible for finance, insurance and supply of 
materials , the Regional Councils made contracts and the local 
committees supplied laboui on building contracts undertaken in 
their respective areas Foremen were also appointed by the 
local committees , they were not elected by the particular 
workmen to whom they gave orders Though the organisation 
was a democratic one, yet when the trade depression came the 
scheme failed miserably, mainly because of serious faults of 
internal administration The Guild Socialists may not have 

found precisely the right forms for the exercise of control, but 
in one form or another a Socialist Society will have to satisfy 
the demand for self-government in industry 

The Guild Socialists tend to belittle the sphere of the state by 
restricting its interveution in the economic sphere, yet it is the 
r [fl[ll a state which has to see that nobody takes rent or inte- 
Socuii.ro rest P r °f- He^rnshaw opines that the Guilds having 
monopoly in production will cease to improve methods 
of production and consequently production will fall off and 
prices will rise Autonomy in each industry will also promote 
strifes They also advocate the representation of functional 
groups such as those of manufacturers, steel-workers, artists, 
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teachers, Catholics, etc. But by such a representation the general 
interests of the people and their common welfare may suffer. 
In the scheme of territorial representation, as it prevails at • 
present, the ‘pluses and minuses’ of particularist and opposing 
auns cancel out one another. “The extreme insistence of the 
Guild Socialists,” observes Maclver, “on functional rcpresenta- 
tion becomes an attack upon the state itself.” 

Both the Guild Socialists and the Fascists preach the doctrine 
of functional organisation. But there h fundamental difference 
between the two. The Guild Socialist scheme is based 
on democratic equality among the members of the between 
various services ; whereas the Fascists give equal 
representation to the large number of employees with and F “ ci * m 
that of a small number of employers in the co-ordinating Cor¬ 
poration. The Fascists retain the distinction between the 
workers and employers, while the Guild doctrine proposes to 
treat the entire personnel of industry as a corporate group 
possessing collective rights of seli-governiuent. Moreover, the 
Fascists treat the functional bodies not as independent institu¬ 
tions, but as subject to the over-riding power of the State The 
supreme power over industry does not rest with the functional 
bodies, but with the Fascist Grand Council In the Fascist order 
the functional bodies are subordinate in even respect to the 
Totalitarian State, while the Guild Socialists throw over the 
notion of the sovereign State altogether. 


VI. Marxist Criticism of Capitalism 

Capitalism has grown out of Individualism. It is the economic 
expression of the traditional democratic form of Government. 
In the opinion of Karl Marx the capitalist system of productive 
organisation is based essentially on the incentive of private profit 
or surplus value. Capitalism was indeed a necessary 
stage in the industrial development, because it was nece»M l ” ln “ 
only under the control of the autocratic individual ^■*” r,c * i 
entrepreneur that the new technical forces could find 
free play. It needed a strong directive energy to concentrate the 
workers in factories, and to accumulate capital at the expense of 
the immediate standard of living. Go-operation of labour and the 
use of costly machines produced higher productivity. The capita¬ 
lists exacted lcfhg hours of work from the labourers and paid 
small wages. The workers gradually organised themselves and 
protested against the attempt to transform them into beasts of 
toil. The capitalists were compelled by the state to reduce the 
hours of labour. They, therefore, concentrated upon a more 
intense productive system by increased use of machinery and 
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other labour-saving devices with a view to reduce the cost of 
production This step gives rise to the permanent reservoir of un¬ 
employed which characterises the industrial system The greater 
\ise of machinery leading to standardization and Scientific 
Concentr. Management makes it impossible for the small capita¬ 
tion of lists to compete with large-scale business The small 
th” hands of employer has not indeed disappeared, but he has 
the few become increasingly an agent, sub-contractoi, 01 
hanger-on of laige-scale business The growth of joint-stock 
organisation has increased immensely the number of small part- 
proprietors of capitalist business, but the shareholders have very 
little contiol ovei the business The control of capital and 
consequently of business is concentrated in the hands of a few 
persons There is an mcieasing tendency to monopolistic combina¬ 
tion in all industries which require a large outlay upon fixed 
capital Capitalism' damages the instruments ot production by 
its wasteful use of natuial le&ources It adulterates the commo¬ 
dities it produces According to Marx the effect of such a system 
on the working class is disastrous Their personality is injured by 
the authontatian control it exercises ovei them Then morahtx 
is lowered because they ate forced to produce adulterated goods 
and therein (heat the public Mars has drawn up a vivid, 
although some-what lanciiul picture of the consequences ot 
capitalism in the following words “All methods tot raising 
the social productiveness of labour are effected at the 
Labour 011 c0>,t ot ^ le '^dividual labouiei all means foi the 
development ot production transform themselves into 
means ot dominating and exploiting the producei (labourer) 
They mutilate him into a hagment of a man , they degrade him 
to the level of ail appendage to a machine Ever) remnant ol 
charm in his work is destroyed, and transmuted into a loathsome 
toil , he is separated from the intellectual possibilities of the 
labour process in the same degree that science, as an independent 
agency, becomes a part of it They distort the conditions under 
which he works, and subject him, as he labouis, to a despotism 
made the moie hateful by its meanness They tiansform his 
life-time into working-time, and his wife and child ate dragged 
beneath the wheels of the Juggernaut of Capital But all methods 
for the production of the surplus value are, at the same time, 
methods of accumulation , and every ^extension of accumulation 
becomes again a means for the development of those methods 
Itsfollows, therefore, that as Capital accumulates, the lot ot the 
labourer, whether his wage be high or low, must’grow propor¬ 
tionately worse Accumulation of wealth a* one pole is, there¬ 
fore, at the same tune accumulation ot misery, agonised 
toil, slavery, ignorance, brutality, mental degradation, at the 
opposite pole ” We have quoted this long passage to show the 
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reason why Marxism makes such a strong appeal to the western 
workers. 

Marx believed that Capitalism is built upon inherent contradic¬ 
tions and contains within itself the seeds of inevitable decay. As 
the labour-saving devices are used m an ever-increasing 
degree, the labour-power required declines gradually. Jon'rad'c- 

The expensive plans can be operated at a profit, over . 

and above the interest-charges involved in their cons¬ 
truction, only if they are able to work full time, and to find 
buyers constantly for then full output Buyers can not be found 
at home for the increased products because of the decreased 
purchasing-power of the masses resultant upon the existence of a 
large number of unemployed persons The result of this is over¬ 
production and under-consumpt'on. This is the root cause of 
the ever-reeurrent crises, which throw thousands of workers 
out of employment and give rise to strikes and lock-outs. “Capital 
is then wasted,” points out Laski, “production is restricted by 
monopoly and combination, the productive capacity of society 
ceases to be used tor the common advantage." 

Lenin in his “Imperialism" has tried to prove that Capitalism 
leads to Imperialism, and Imperialism to international war, m 
which Capitalism itself is destroyed on account of its 
incompatibility with social good The capitalists seek 
wider and wider market in order to bin raw materials 
and sell finished goods The less developed countries gradually 
find that they can not olfer more raw materials until their own 
productive resources have been more fully developed The 
capitalists of developed countries then lead capital and credit to 
the backward countries. The burden of debts of the 1 itter grow 
so heavy that further loans can not be granted to them by the 
former Then again as more aud more countries pass under 
industrialism, there arises intense rivalry among them in selling 
goods aud lending capital to the less developed areas. They fight 
for openings and concessions among themselves. Meanwhile 
the labourers combine among themselves to resist their masters. 
They come to realise that their labour-power can not earn its 
]ust reward unless the means ol production are owned in common. 
Marx observes that at this stage comes "the revolt ot 
the working-class, a class alwavs increasing in numbers, ®*rkeri 
and disciplined, united, organised, bv the very mecha¬ 
nism of the process of capitalist production itself The monopoly 
ot capital becomes a fetter on the mode ot production which has 
arisen and flourished with aud under it Centralisation of the 
means of production and socialisation of labour at last reach a 
point where they become incompatible with their capitalist 
integument. This integument is burst asunder. The death knell 
of capitalist private property sounds. The exproprietors are 
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expropriated.” Such a state of things prepares the stage for the 
establishment of the Communist society. 

VII. Communism 


Communism is the highest form of socialism. Socialism 
implies (a) the public or collective ownership of the means of 
production, other than human beings, (b) rejection 
of a system in which a person or a group hire other 
men ar *d ae " their output for profit to a third party 
and (c) the carrying on of production according to a 
national economic plan for the common good, and not for private 
profit, complete socialisation of economic life would make a 
society communistic Mere collectivisation of the means of 
production would make a community socialistic but not neces¬ 
sarily communistic ; communistic economy would be similar to 
family or'clan economy on an immensely larger scale Viewing 
socialism as the first stage of communism, Karl Marx, in his 
Critique of the Gotha Programme, writes “In a higher phase 
of communist society, after the tyrannical subordination of 
individuals according to the distribution of labour and thereby 
also the distinction between manual and intellectual work, have 
disappeared, after labour has become not merely a means to live 
but is in itself the first necessity of living, after the powers ol 
production have also increased and all the springs of co-operative 
wealth ace gushing more freely together with the all-round 
development of the individual, then and then only can the narrow 
bourgeois horizon of rights be left far behind and society will 
inscribe on its banner ‘From each according to his capacity, 
to each according to his need’.” 

A communistic society would attain the purposes of economic 
life without the emergence of exchange value. Communism 
implies a complete rejection of mechanism of price 
and exchange. According to Lenin, the communist 
"ohtaneed society will come, “when people have become accus¬ 
tomed to observe the fundamental principles of social 
life, and their labour is so productive that thev will voluntarily 

work according to their abilities .There will then be no heed 

for any exact calculation by society of the quantity of products 
to be distributed to each of its members, each will take freely 
‘according to his needs’. It is necessary to point out here that 
the U. S. S. R. has not been able to attain such an ideal. With 
the best of co-operative efforts and planned production, it takes 
a long period of uninterrupted peace to attain to that state of 
abundance, in which all the necessaries of health, efficiency and 
culture can be provided for all. Stalin himself admits that 
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communism has not been established in the U S S R but “we 
are going ahead towards communism” (Report to the 18th Party 
Congress of the Soviet Union) 

In the USSR land and capital, the chief means of pro¬ 
duction have been nationalised and this has been accompanied 
by the liquidation of all classes of capitalists, whether 
financiers oi traders, manufacturers oi ship-owners, 
speculators in land-values oi investors on the stock- s's r 

exchange But nationals ition has not meant, in the 
words of Sidney and Beattiee Webb, “compulsion to take service 
under the government as the onlv employer It has not prevented 
millions of individuals fiom working independently oi in voluntary 
partnerships and selling the products of their labour m the 

open market foi their own or their family s subsistence It has 

not meant the abolition of all personal propeity or any compul¬ 
sion to nave all things in common It has not pi evented in¬ 
equality of income or possession nor even the payment of interest 
on Government loans and on deposits m the Postal Savings 
Bank In 1941 the Soviet Government made appeals to the 
people to give donations to the various defence and Red Army 
funds Sometimes these donations have amounted to several 
hundred thousand roubles , and a recent donation by a Kirghiz 
fanner amounted to more than one million roubles Such donors 
must have derived such laige savings only from private tiade 
Ever since 1934 some sort of private farming and some private 
trade m agricultural products have existed in Russia within the 
framework of the collective agricultural stem There have been 
inequalities of income in the USSR, the income varying from 
80 roubles pel month foi otdinaiy workei to 10,000 jubles for 
some spec lalists professors, artists and writers It is hoped that 
the development of social services and social education will 
tediice the relative importance of these differences 

The communists believe that the State arose as an instrument 
of class oppression and that when b\ means of the dictatorship 
of the proletariat, classes disappear, the state will ConimuDi , t 
disappear also, since its taisoii de’tre will have gone theory of 
Engels explains the process in the following words * “ e 
“The first act of the state in which it leally acts as the represen¬ 
tative of the whole society, name!v, the control of the means of 
production on behalf of society, is also its last independent act 
as a state The interference of the authority of the state 
> with social relations will then become superfluous in one 
field after another, and will finally cease' of itself The 
authority of the government ovei persons will be replaced by 
the administration of thing, and the direction of the process of 
production The state will not be abolished , it will wither 
away ” The process of withering awa\ of the State is more 
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clearly explained by Lenin thus “When all or be it even only 
the greater part of society, have learned how to govern the State, 
have taken this business into their own hands, have established 
a control over the insignificant minority of capitalists, over the 
gentry with capitalist leavings, and workers thoroughly de¬ 
moralised by capitalism—^rom this moment the need for am 
government begins to vanish For when all have learned to 

manage, and really do manage, socialised production, when all 
really do keep control and account of the idleis, gentlefolk, 
swindlers, and such-like ‘guardians of capitalist traditions’, the 
escape from such general registration and control will mcvitabh 
become so increasingly difficult, so much the exception, and will 
probably be accompanied b\ such swift and severe punishment 
that very soon the necessity of observing the simple, fundamental 
rules of any kind of social life will become a habit The dooi 
Will then be open wide for the transition fiom the fiist phase ot 
communist society, to its second higbei phase, and along with 
it, to the complete withering aw T a> of the State The Soviet 
society is still in the first phase of communism and the state 
instead of showing any symptom of being withered aw r ay, is being 
immensely strengthened day In da\ 


VIII. Fascism 


The very derivation of the teun Fascism leveals partially the 
true significance of Fascism 11 Fascisino derives its name 
Meaning ' f rom the tasces, the bundle of twigs fastened around 
of an axe, the symbol ot authoi lty which the old Roman 
FtaosiE he tors carried when they accompanied the consuls 

The Fasces gave them the right to inflict corporal and if neces¬ 
sary, capital punishment The Fascists came to powei by force, 
maintained themselves in powei by. foiee, and dreamt of le- 
establishing the old empire of Rome by foice According to 
Mussolini, Fascism is “government foi the people, over the 
heads of the people, and if necessary, against the people ’ Such 
a system, if Fascism can claim to be a system at all, is the out¬ 
come of peculiar historical condition of Italy, and is not at all 
an exportable commodity 


In 1815, Italy, in the words of Mettermch was a mere geo¬ 
graphical expression For more than a thousand years before 
wh did it *hat ^ ate B ^ e had been divided into numerous petty 
orfglutein states, each fighting against the other She was 
unified for the first time after the fall of the Roman 
Empire, under the iron rule of Napoleon I In 1815 she was 
parcelled out again among ten different states, nine of which 
were ruled by foreigners The inspired preachings of Mazzim, 
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unparalled heroism and self-sacrifice of Garibaldi, ripe statesman¬ 
ship of Cavour, the rare spirit of self-abnogation manifested by 
King Victor Emmanuel II and the benevolent friendship of 
England brought into existence the Nation-state' of Italy. The 
Nation-state of Italy, however, failed, during the first fifty years' 
of its existence, to satisfy the lust for enjoyment and the frantic 
craving after power, which are so very natural to the mind of 
the Italian people. Italy Jagged behind other great Powers in 
power and prestige. She had no colony, while England and 
Prance, and even weaker states like Holland, and Spain had 
far-flung empires abroad. 

Italy tried to reach the front line of world power through 
foreign alliances. Two psychological forces moulded her foreign 
policy—the fear of isolation and the craving to be 

, tt ■ i- -l , ° . No status in 

great. Having realised her national unity, she tried to internation- 
enlist the friendship of France, Germany, and Austria- * P ° ' ' c * 
Hungary, but each treated her with great arrogance, contempt, 
and suspicion. Dp to the year 1881 she failed to form an 
alliance with any big continental power. When Prance struck a 
blow at her ambitions in the Mediterranean by establishing a 
Protectorate over Tunis, in rage and mortification, she joined the 
Austro-German alliance as a junior partner in 1882. The Triple 
Alliance, thus formed, was renewed in 1891 and again in 1902. 
But she could not command the respect of other nations even 
after this alliance. 

'^/In 1870 Northern Italy was nearly twice as rich as Southern 
I4aly. Cavour himself admitted that to harmonise the North, 
and the South was a greater difficulty than tlm Foilureof 
struggle with Austria or the Church. Successful work- 
ing of the Parliamentary system requires the organisa¬ 
tion of political parties on a nation-wide scale. But Italy had no 
such party system. There was nearly a dozen parties or groups, 
divided from one another on the interest of particular persons or 
localities. As no single party could command a clear majority, 
the King had a large hand in selecting the Prime Minister. 
Hence, whenever, anything went wrong with the country, the 
monarch was as much blamed and hated as the ministry. For 
the.lack of a stable majority ministries were formed and dissol¬ 
ved in quick succession. In the 46 years from 1876 to 1922, 
there were 32 ministries, an average of about 18 months’ life for 
each. Such a short period of administration cannot give time 
to a batch of ministers to convert policy into law and transform 
law into administration. 1 Moreover, the people took very little 
interest in the political affairs of the country. Italy has been 
ruled for centuries by despots and it is not an easy thing for the 
people to take an intelligent interest in the government, espe- 
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cially, when they have been trained to violent antagonism to the 
foreign governments to which they had been subjected to. In 
1870 literacy and property 1 qualifications limited the franchise to 
only 2J/o of the people and it rose to. 16 per cent in 1914. But 
even this rigidly restricted electorate did not care to go to the 
polls and cast their votes. “The highest votes ever recorded 
until 1904 was 60 per cent of those entitled to vote ; the usual 
vote was 3 to 4 per cent less than this.” This means that 
nearly half the voters were indifferent in exercising their political 
rights. When we consider the appalling illiteracy of the Italian 
masses, we do not see any cause of wonder in this exhibition of 
political apathy by them. In 1871, 69 per cent of all over the age 
of six could not read or write. In 1901 the percentage of the 
illiterate was still 21. In the south it was well over 80 per cent 
in 1871 and it stood at 40 per cent even after 8 years of the 
Fascist Government with illiterate and absent voters, with 
professional politicians greedy of spoils of office and hound by no 
ties of political principles and with the country divided by 
provincial jealousies, Parliamentarism became a mockery in 
Italy. Over and above this there was serious trouble between 
labour and capital in the industries of Italy. Many of the 
factory labourers joined the Socialist party, which was founded 
in 1892. During the ten years of its existence it had to face a 
terrible campaign of repression. In 1900, 33 Socialists were 
elected to Parliament. Bakunin once said, “There is not one 
Italian nation hut five The Church, the Upper Bourgeoise, the 
Middle Class,-the working class, the Peasantry.” In the early 
years of the 20th Century, the prevalence of strikes, riots, dis¬ 
turbed elections and violent quarrels amongst the political groups 
made one feel that there was a smouldering revolution in Italy. 

Italy came out of this war as a defeated and frustrated nation. 
She had to sacrifice 7 lakhs of soldiers, in the war and to face 
the staggering budget of deficit of 12000 million lire, 
"£‘e‘a<it o{ an< l as such feh herself entitled not only to all the 
fraatratJon territories promised to her but also Fiume. But she 
was not allowed to acquire Fiume and got only 
Trentino to the Brenner, the Dalmatian port Zara and the island 
Lagosto. Italians felt extremely humiliated and their wrath 
against their politicians knew no bound. Secret societies and 
terrorist gangs sprang up everywhere in the country. Signs of 
social and economic disorganisation were visible in .every sphere 
of life. Capitalists were making huge profits, government had to 
take recourse to monetary inflation to meet the extraordinary 
costs of wal, the "cost of living was increasing by leaps and bounds 
and so the labourers went on strike for securing higher wages. 
In 1920 the strike movement spread like fire. It started in the 
Carrara quarries, spread to railway workers and printers and 
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culminating in the month of September in the seizure by workers 
of 600 factories, involving half-a-miliion employees. Immitating 
the Russians the Italian workers, like their German labourers, 
set up soviets ; but they lacked in experience and organization, 
they had no well-laid programme before them, nor had they any 
leader Iik;e Lenin, who, could infuse courage in their heart. They 
had to surrender the factories to the owners after 75 days of 
negotiations. Power slipped away from their hands and they 
could never get it back. They were split up into factions, criti¬ 
cising one another violently. In January 1921, the Communists 
split away from the Socialist party. The Government was 
incompetent to maintain law and order. At this time Italo Balbo, 
then a young student of twenty wrote in his diary, “The 
present decripit statesmen who communicate their paralysis to 
Parliament and all. the organs of the State." 


Such was the background of the rise of Fascism in Italy. The 
Fascist party in Italy was organised by Mussolini, horn in 1888 
of a peasant family, at a meeting held on the 23rd March, 1919,- 
and attended by some 55 people according to Mussolini himself. 
Mussolini was a firebrand Socialist in his young days, Riieofthe 
was imprisoned eleven times, was expelled from the 
party for advocating' war against Austria and was 
editor of newspapers. He became one ol the recognised leaders 
of the labour movement as early as 1912. Up to the early 
months of 1919 he was a revolutionary Socialist, but suddenly he 
changed his political creed and instead of upholding the claims 
of labour became the suppressor of the labour movement. Musso¬ 
lini came out as the champion of the capitalist- landlords, 
traders and professional classes, all who felt that their hard ^ won 
and carefully protected privileges were threatened by the Socia¬ 
list movement, which the weak government was unable to 
suppress. They supplied funds to the hascist party and midd e 
class rowdies and backward workers were enlisted in the mer¬ 
cenary black-shirted army of Mussolini. The army was dissatis¬ 
fied and it supported, the Fascists in capturing power. The 
number of Fascists in May 1920 was about 30,00 and in 
October 1922, the number grew to 200,000. The success of the 
Fascist movement was due to the derisive rejection of any ethical 
principles which would impede its success, to murderous rut 
lessness which appealed to many Italians, and to the lrrecon- 
ciliable diffusions in Parliament. To suppress the Bolsheviks, 
(Mussolini asked the government to hand over to the fascists 
within 48 hours, six seats in the Cabinet and the control of t e 
Air force. As these demands, were refused, Mussolini decided on 
a coup d’ etat on the 28th October, 1922. Before the appointed 
day squadron upon squadron of Fascist moved into garrison in 
towns near the capital in a menacing attitude. Mussolini, 
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however, did not think it prudent to risk his life and remained 
quietly at Milan His lieutenants called on King and demanded 
the dismissal of the Facta Ministry And the formation of a new 
ministry under Mussolini The King saved the situation by 
bowing down to the inevitable When the storm was over and 
there was no risk ot life Mussolini came to Rome in a “Sleeping 
Car” on 30th October 

It is difficult to give a clear cut idea of the doctrines of 
Fascism, because the Fascist policy is to be giandly vague 
Mussolini himself said “we permit ourselves the luxury 

of of being aristocrats and demociats, conservatives and 
isscsn-, progressives, reactionaries and revolutionaries, legalita- 
nans and lllegahtanans according to cncumstances of tune, 
place and environment—in i word of the History m which we 
are constrained to live and to act ” Gentile, the Italian wuter on 
Fascism sa\s that Fascism, “nevei wished to bind itself, 
engaging the futuie It has often announcement which was 
politically opportune, but to the execution of which it, nevertheless, 
did not believe itself to be obliged The true resolutions, on the 
Duce aie always those which aie both formulated and carried out ’ 
In other words, Fascism has no principle, it is a cieed of expedi¬ 
ency It has expressed itself in some vagufe negative formulae as 
follows “Fascism is against all individualistic abstractions 
founded pn a materialistic basis of the type of the eighteenth 
century and is opposed to all the Utopias and Jacobin innovations 
It does not believe in the possibility of “happiness” on earth as 
expressed in the Economics literatuie of the seventeenth century 
and therefore rejects all the technological conceptions according 
to which at a certain period of history there will be a final 
reconciliation of mankind ’ Such a doctrine is very useful for 
keeping the masses toiling and suffering patiently and obeying 
the political authority Mussolini summansed the vow which a 
Fascist is required to take “I believe in the State, apart from 
which I can never attain full manhood I believe the sacred, 
destiny of Italy to be the greatest spiritual influence in the 
world I will obey the Duce, for apart from obedience there is 
no health ” 

The ideology of Fascism is dominated by the dogmas of 
sovereign state and mesistible government All articulanst 
interest of the individual, the church, culture, profession, etc , 
Tht must be suppressed by an omnipotent, hierarchical 

omnipotent organisation of the nation A citizen’s political obliga¬ 
tions are much more important than his rights The 
Fascist totahtenan State is thus defined, “the Fascist state, the 
highest and most potent form of the personality is force, but 
spiritual This spiritual force includes all the forms of the 
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moral and intellectual life of man It cannot, therefore, be 
limited to simple functions of order and supervision as Libera¬ 
lism proposed It is not a simple mechanism which limits the 
sphere of presumed individual liberties It is an mtenoi form and 
norm, and discipline the whole peison and penetrates the will 
no less than the intelligence “Fascism issued from the wai,” 
writes Mono Garb “and in war it must find 'ts outlet , 
our country cannot advance except through a great 
war ” According to Mussolini, “wai alone brings upon 
upto its highest tension all hum m energy and puts the 
stamp of nobility upon the people who have the coinage to meet 
it ” Such doctrines were foi ululated in Italy for twenty years 
before the outbreak of the piesent war , and it is not difficult 
to find out the nation on whom the war-guilt is to be fixed ” 

The Fascists justify the omnipotence of the state by empha¬ 
sising the need of fosteung the gieatest collective good, which is 
regulated by the ability of the individuals to develop s 
a spirit of social sohdanty Such a state alone can j 

foice the egotistic instincts to he submerged in the 
social instincts The citi/en is legarded as a meie productive 
unit who must be completely subordin Lte to the State It is 
hardlv necessary to point out that this contradicts the funda¬ 
mental principle of detnocricy, that the citizen has certain 
private rights and inteiesG which it is the duty of the State to 
protect, and for which the state exists The State, became to 
the Fascists a mystic entity, something even more than Hegel’s 
expression of the coercive powei of a ruling class It exists, not 
for the individual, but the individual for it 

Nazism ts a form of Fascism But them aie some points of 
difference in the actual practice of the doctrine between Germany 
and Italy While the Nazis uphold the principle of Nirf 
personal leadership and authority in every sphere of F ‘^ m 
public and economic life, the Fascists were more con¬ 
cerned to uphold, at any late in theoiv, the principle of ‘corpora¬ 
tive control' Authority was delegated to ‘coipoiations’, but 
Mussolini possessed ovei-nding authontv ovei every person and 
institution in the state But wheieas in Gennany we find under 
Hitler a host of lesser Fuhreis, in Mussolini’s Italy there were 
corporate institutions, each with its own appointed sphere of 
collective competence 

Between 1922 and 192(3 Mussolini got nd of his old associates 
one by one Any one who dared to criticise the Leadei, any one 
who showed the least sign of independence of g. rp1 . „ t 
character, or resented the anti-republican ten- fmIm 
dencies of Mussolini was promptly dismissed from 
office, expelled from the Fascist party, and sent to prison, exile, 
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or the gallows. On the occasion of the fourth anniversary of 
the March on Rome, a serious attempt was made on his life at 
Sofema. He made this the excuse for pushing through the 
cabinet the new Fascist Penal Gode He made it a crime to be 
member of any political party except the Fascist party All 
other political parties were suppressed If any body tries to 
restore a suppressed political party 01 join an international 
political association, he is sentenced to three years imprisonment 
and made to pay a heavy'fine All non-Fascist newspapers were 
suppressed or bought up for the government and drastically re¬ 
organized on Fascist lines Gangs of Blackshirts, armed and 
wild, destroyed and burnt down the houses and offices of those 
who were known to be anti-Fascists from escaping from the 
country Civil service was closed to all but the members ot' the 
Fascist party The special Tribunal for the defence of the 
State was set up to try persons accused ot political crimes A 
political Investigation Service at the command of each legion or 
Division of the Blaekshut Militia was instituted This measure 
placed the Political Criminals at the meicy of the Fascist party 

The nature of Fascist economy may be judged fiom the 
Charter of Labour promulgated m 1927 Articles 7 and 9 of 
the Charter declare , “The Coipoiative State con- 
•conomy" 1 sl( f 0lb private initiative in the field of production as 
well as the most efficacious and most useful instrument 
in the interest of the Nation Since the private organisation ot 
production is a function of National concern, the organiser of the 
enterprise is responsible to the State for the direction of pro¬ 
duction The reciprocity ot rights and duties derives from the 
collaboration of the productive forces The employed, whether 
technician, salaried or manual worker, is an active collaborator 
in the economic enterprise, the direction of which belongs to the 
employer and who beais the responsibility thereof ” But con¬ 
cerns like telephones and telegraphs which jre usually managed 
by the Government in democratic countries have been transferred 
to private enterprise The big capitalists have influence with 
the Government and they utilise the influence for keeping thejr 
vested interests safe A law ot 1981 restricts the erection ot 
new plan or the extension of already existing plant without the 
permission of the Ministry of Corporations The bigger indus¬ 
trialists use this law for keeping their monopolistic position sate 
The big landlords are no less favoured by the Fascist Govern¬ 
ment. The estates duties and Inheritance taxes have been 
reduced. Nearly 40% of the agricultural land belong to half a * 
per cent of the agrarian population No less than one third of 
the gross produce of agriculture is appropriated by landlords 
as rent. 

IjlVhile the big industrialists and landlords have thus been 
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favoured, labour has been treated shahily by the government. 
After his advent to power Mussolini let loose his 
Fascist goondas against the labour organisations. Trade jWionof 
Union Offices were raided and devastated and nearly 
twenty thousand leading members of the labour movement were 
either killed or imprisoned or forced to go to exile Strikes were 
declared illegal by the Labour Charter The tax system has been 
so devised as to impose a heavier burden on the toiling masses 
than on the pampered classes The bin den of direct taxes fall 
on the richer classes and in 11)31-32 the Direct taxes amounted 
to 28 41 per cent ot the State revenue The tax on transfer of 
wealth that is registration and stamp duties on all kinds of 
documents was 21 61 per cent, half of which must have been 
contributed by the pootei classes The indnect taxes, on the other 
hand, was 29 45 pei cent and the State monopolies on tobacco, 
sugar and matches accounted for 17 18 pei cent of the total 
revenue of the Italian State In short, (ill per cent of the Italian 
taxes was indirect and 40 per cent direct, which is the very 
reverse of the English system The inflation of currency, and 
severe restriction on imports of articles of necessity contributed 
to the rise of the puces of foodstuffs and other articles of con¬ 
sumption But tlie real wages of the Italian labourers was before 
1939 at least 10 per cent lowei than what it was before the 
advent of Fascism 

It was on account ol such tyiannical and iniquitous rule, that 
there was almost a spontaneous rise of the people of Italy against 
Fascism soon aftei the nnpiisonment of Mussolini on July 25, 
1943 The Fascist paity was dissolved and the prominent-Fascist 
leaders were imprisoned, oi forced to flee away horn l'ie country. 
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THE ENGLISH CONSTITUTION 

I. Nature of the English Constitution 

The Constitution of a state consists of those fundamental rules 
and principles which determine the distribution and regulate the 
c ntiauity exerclse °f governmental power as well as the relations 
ofth*”" y of the governing authorities with the people. The 
Consutu- Constitution may be made in a special constitution- 
tlo “ framing body or may grow by the process of evolution. 

Most of the Constitutions of the modern states have been made 
deliberately at a particular time, while the English Constitution 
has grown from generation to generation and almost from year to 
year. There is an unbroken continuity of development in the 
English Constitution for more than a thousand years. There has 
been no sudden break in it. Institutions of one age have been 
modelled on those of the preceding one. A French writer has 
remarked that the English have wisely “left the different parts of 
their Constitution where the waves of history have deposited 
them,” without ever attempting “to bring them together, to 
classify or complete them, or to make of it a consistent or 
coherent whole.” 

Looking at the continuity of development of the English 
Constitution one can easily understand that such a Constitution 
Aii unwrit ;. would be largely an unwritten one. The Constitution 
en Con«titn- which is made in a constitutional Convention is written 
in one or more documents. The American and the 
French Constitution are pointed out as examples of written 
constitution. The English people have no such written document. 
The absence of such a comprehensive document led Thomas 
Paine to declare that “no such thing as a Constitution exists or 
ever did exist.” Similarly Tocqueville observed that “England 
has no Constitution.” But a Constitution need not necessarily 
be written in one or a few documents. The essence of a 
Constitution lies not in a formal document but in the observance 
of fundamental rules relating to the government of the country: 
Such rules, according to Bryce, do exist in England in the 
form of “a mass of precedgpts carried in men’s minds or recorded 
in writing, of dicta of lawyers or statesmen, of customs, usages, 
understandings, and beliefs bearing upon the methods of 

government, together with a certain number of statutes,. 

.nearly all of them presupposing and mixed up with 

precedents. and customs, and all of them covered with a parasitic 
growth of legal decisions and political habits, apart from which 
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the statutes would be almost unworkable, or at any rate quite 
different m their working from what they really are ” 

Though the English Constitution is an unwritten one, yet the 
proportion of written laws of the Constitution is steadily increa¬ 
sing Many parts of the Constitution are to be found 
in Chatters and Statutes The Great Chartei of 1*21.5, 
the Petition of Right of 1G28, the Bill of Rights of c 0 n h stitu- 
1689, and the Act of Settlement of 1701 are important f,on 
documents which have curtailed the powei of the King Personal 
liberty of the subject is guaranteed by the Habeas Corpus Act ; 
the qualification of voters is decided by the Pailiamentary Acts of 
1918 and 19‘28 , and toe Local Government in England is carried 
on according to the Statutes of 1835, 1888 and 1894 These and 
other Statutes, howevei, form only a small pait of the English 
Constitution The exact political function of the King, the 
relation between the House of Commons and the Cabinet, the 
position and function of the Cabinet, and the relation between 
the mmisteis and the Civil Service aie not to be found in any 
^Statute 

This brings us to the third eharacteust’c of the Constitution, 
which is called its unreality* The actual working of the Consti¬ 
tution does not conespond to the wording of the legal 
statutes oi to the legal theory A student studying future 0 ” 
diligently the statutes and regulations can not get a 
correct view of the English Constitution In the Acts of Parlia¬ 
ment there is no reference to the Cabinet, to the unique position 
of the Prune Minister, to the party organisation or to the influence 
of the electorate on Parliament The constitutional iructure-of 
England, bearing the imprint of many hands, has been compared 
by Sir William Anson with a rambling structure, to which succes¬ 
sive owners have added wings and gables, porches and pillars 
without any system or symmetry It abounds in anomalies, 
which the English people love to retain It is the gap between 
jonstitutional theory and governmental practice which has been 
3alled the unique feature of the British Constitution 

The English Constitution is not rigid but uDfixed and flexible. 
Changes can be introduced in it by the ordinary process of 
egislation Sometimes the change is effected simply FlMlWlit 
by the modification of usage Theie is no distinction 
between constitutional law and ordinary %w The Judiciary can 
not call into question the right of Pailiainent to make any law 
it likes. The English Constitution is flexible not only because 
it can be changed by the ordinary procedure of law-making, but 
also because it is broad enough to permit considerable 
ihanges m governmental methods without any alteration in the 
words 
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II. Elements of the English Constitution 


The English Constitution can not be found in any single 
document or series of documents. It has to be diligently searched 
in certain historic documents, statutes, judicial deci- 
sions, Common Law and usages or conventions. The 
landmarks historical documents embody certain solemn agreements 
or engagements, entered into at times of political crisis. 
Those documents define and regulate the power of the Crown, 
guarantee the rights of citizens, and determine the relation 
between the Executive and the Judiciary. Such documents are 
the Magna Carta, the Petition of Eight, the Bill of Rights, the 
Act of Settlement, the Habeas Corpus Act, the Parliament Act 
of 1911, and the Statute of Westminster 1931. 

In point of procedure there is very little difference between 
some of these historic documents and the statutes, but the impor¬ 
tance of the former is so great that they are treated as 
a separate category. Some of the statutes also deter¬ 
mine thS constitution of the country. Thus the Secret Ballot 
Act of 1872 prescribing the use of secret ballot in voting, the 
Representation of the People Act of 1918 and the Equal Fran¬ 
chise Act of 1928 regulating the suffrage are mere statutes of 
British Parliament. New Governmental machinery is also created 
by Statutes. As for example, the Municipal Corporations Act 
of 1835 and the Local Government Acts of 1888, 1894 and 1929 
determine the composition and functions of local bodies ; the 
Judicature Acts of 1873-70 fix up the structure of the Judiciary 
in England. 

The third element of the English Constitution is to be found in 
the judicial decisions which explain the scope and limitations of 
the various provisions of statutes. Some of the most 
■valuable constitutional rights are derived from judicial 
decisions. Thus the independence of juries has been 
established by the decision of judges in Bushell’s Case (1670) and" 
the immunity of judges in Howell’s Case (1678). 

The Common Law of England forms a part of the English 
Constitution, The prerogative of the Crown, the right of trial by 
- jury in criminal cases, the right of freedom of speech 

Common and of assembly, the right to redress of grievances 

against government officers, rest on Cofnmon Law. 
The Common Law is' a body of judge-made rules, which, for 
most part, has never been ordained by a King or enacted by 
Parliament. 

Lastly, the political usages or conventions play a very promi¬ 
nent part in the workings of the British Constitution. The 
Charters, Statutes, Judicial decisions and many essential parts 


Judicial 

decisions 



conventions op tije constitution 


355 


of the Common Law have been wijttten down, though not all in 
formal documents, but the conventions art rot usually 
reduced to formal writings The importance of conven- onvention * 
tions can be,judged from the fact that even competent observers 
like Bryce and Baldwin admit that the description of the British 
Constitution at any particular time must necessarily be defective 
According to Bryce the British Constitution “works by a body of 
understandings which no writei can formulate ’ Baldwin has 
said “The historian can tell you probably perfectly clearly 
what the constitutional practice was at any given period m the, 
past, but it would be very difficult for living writer to tell you at 
any given period m his lifetime wh it the Constitution of the 
country is in all respi ots and for this reason that almost at any 
given moment there ma> be one piactice called “constitu¬ 

tional” which it, falling into desuetude and there may be 
another practice which is cieeping into use but is not yet 
constitutional ’ 

III. Conventions of the Constitution 

Conventions are those understandings, habits, usages and 
practices, which though forming pirts ol the constitution are not 
law and as such cannot be cntoiced hv a couit Much of the 
constitutional practices in England, is for example that 
Parliament is convoked at least onti a \eu that it is Mimpienif 
organized in two Chambers that ill measures passed ~" nv<:nt,on, 
by it must receive the assent of the King beioic thev become law, 
that the Prune Minister is the leader of the paitv having a 
majonty in the House of Commons, that a ministry which has 
lost the confidence of the House ot Commons must r ‘■hex resign 
or appeal to the electorate in a geneial election owe their exis¬ 
tence to conventions The organisation and function of the 
Cabinet depend entirely on convention It is impossible to make 
a complete list of conventions of the constitution, because 
they are constantly changing b> a natural process of growth and 
decay 

Precedents become conventions when they arc geneially recog¬ 
nised as creating a rule Mere pi ictu c oi more precedents are 
not enough for giving rise to conventions Geneial 
recognition of a practice may be seemed either b> Conven- 
reason of a long practice or by means ot a definite and 
formal agreement before the piactice begins 

All conventions are not of equal importance and all are not 
equally obeyed There was a convention that the King s 
speech to Parliament should first of all be approved m sanction 
Council and it was obeyed foi about a century But ^ e d ntioo , 
it was given up m 1921 The important conventions 
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are usually obeyed. Dicey is of opinion that they are obeyed 
because a violation of these conventions ‘will almost immediately 
bring the offender into conflict with the Courts and the law of 
the land.’ He tries to substantiate his theory by illustrating 
two cases. The rule that the Parliament must assemble at least 
once a year is not derived either from Common Daw or from 
any statutory enactment But it is still obeyed because if a 
ministry neglects to summon Parliament every year it would be 
difficult to carry on the administration without raising taxes 
unlawfully Again, the Army Act sanctions the existence of a 
standing army tor one year only. If the Parliament is not called 
every year, it would be impossible to maintain the standing army 
without violating the law of the land as expressed in the Bill of 
Rights The rule that the Ministry ought to retire on a vote to the 
effect that they no longer possess the confidence of the House of 
Commons, is followed because a breach of it would make it 
■impossible for them to collect taxes and carry on the govern¬ 
ment without coming into conflict with Parliament Dicey 
comes to the conclusion that “the force which in the last resort 
compels obedience to constitutional morality is nothing else than 
the power of the law itself The breach of a purely conventional 
rule, of a maxim utterly unknown and indeed opposed to the 
theory of the law, ultimately entails upon those who break it 
direct conflict with the undoubted law of the land.” 

But the explanation of Dicey is not wholly satisfactory tor 
three reasons First, Dicey himself admits that the violation of 
Criticism of some conventions, as for example, the breach of the 
theory" m l e that a bill must be read a given number of tunes 
before it is passed, will not bring the government into 
conflict with the law of the land , yet a bill is habitually read 
the same number ot tunes Secondly, a violation of the con¬ 
vention of resigning on a vote of non-confidence will not bring 
a ministry immediately into conflict with law. When the finan¬ 
cial legislation and the Army and Air-Force Acts have passed 
the House of Commons, by the beginning of July, the Ministry 
may remain in office without breaking the law at least until the 
following April. Thirdly, as Lowell suggests, “England is not 
obliged to continue for ever holding annual sessions of Parliament 
because a new Mutiny Act must be passed and new appropriations 
made every twelve months. Parliament, with its plenitude of 
power, could as well as not pass a permanent army act, grant the 
existing annual taxes for a term of years, and make all ordinary 
expenses a standing charge on the Consolidated Fund, out of 
which much is paid now without annual authorization.” 

The real sanction behind the conventions is the force of public 
opinion. Public opinion, again, is based on reason. Usages can 
be easily disregarded when the reasons for their observance have 
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clearly disappeared Conventions are, aa it were, the rules of the 
game, and are obeyed as a code ot honour The legislators 
and administrators are careful -not to violate these con¬ 
ventions, because they have been entrusted with 
authority on the understanding that they would main¬ 
tain them 


Public 
opinion— 
the real 
sanction 
behind 
Conventions 


IV. The form of Government in Great Britain 

It is otten stated that the loan of government in Gieat Britain 
is that of ‘limited monanTn Tht meaning of the term ‘limited 
monarchy’ is that government |c carried on b\ the King, but his 
powers are lestucti d Ip constitutional laws Though there is a 
king with stncth limited powers in (treat Britain, yet to 
characterise the government of that country as hunted monarchy 
is not strict]v accurate Mere existence of the king in 
a constitution does not mean that it is monarchical if R e p^nc* d 
the supreme anthontv does not in tact rest with the 
king The original prerogatives of the King of England have in 
the course ot centimes been oveil bid in practice so that they now 
remain onlv in a form of woids Thus nominally Great Britain 
xpinains a mon uchy, and this nominalism is followed in the 
wording ot the very latest statutes But if thesr statutes are 
interpreted literally we get the most absurd notion ot the charac¬ 
ter of English Government The lollowing conventions of the 
English Constitution clearly show that it is not monarchical in 
any sense of the term —(It “The king must assent to any bill 
passed by both Houses of Parliament ” (2) “The king can do no 

wrong, that is to say, no one can plead thi orders of the Crown in 
defence of anv wronglu! act (t) “Some peisons aie legally res¬ 
ponsible for everv act done bv the Crown and (4) “Them is no 
power in the Crown to dispense with the obligation to obey a law ” 

Some writers have called the English Constitution a “Mixed 
Constitution ” They assert that the government of England is a 
monarchy, an anstocracy and a democracy How iar M > eanme gf 
it is a monarchy we have discussed above It is called Miicd Con- 
an aristocracy because ot the existence of the House 
of Lords, a hereditary second ehambei But the House of Lords 
is not co-ordinate in power with the House ot Commons It has 
no power to amend, moditv 01 inject u money Bill, and it has 
very little control over the executive No minister has ever 
resigned on account of an adveisc vote of the House of Lords 

The real supremacy belongs to the House of Commons It is 
the House of Cominous which alone practically controls 
the executive, which unposes taxes and directs the b«T« 
expenditure ot the revenue and winch can pass any law GoT °* rnment 
it likes, despite the opposition of the House of 
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Lords. Tlie House of Commons ts a democratic body, its 
members being elected by adult suffrage. The institutions of 
monarchy and the House of Lords now exist for providing some 
kind of checks to democracy. Hence it is more appropriate, 
to designate the English Constitution as limited democracy 
than as limited monarchy. It has been aptly described as a 
“Crowned Republic” 

V. The King and the Crown 

A fundamental distinction observed in the modern English 
Constitution is that between the King and the Crown. It has been 
The Crow i remarked that “there are many subtle distinctions in 
iaanabs- the vernacular of British Government but none more 

' vital, as Gladstone once remarked, than the distinction 
between the King and the Crown.” The Crown is an abstract idea 
implying the government It has been called by Sir Sidney Law 
‘a convenient working hypothesis ’ The King, on the other hand, 
is a person with certain well-defined formal and informal powers. 
The distinction between the King and the Crown is well expressed 
in the aphorism, “the king is dead, long live the king ” It means 
that a King may die, but the Crown suivives “The Crown never 
dies. The powers and functions and prerogatives of the Crown 
are never suspended even for a single moment They belong to 
a post, not to a person ” The Crown is the fountain of justice ; 
it summons and dissolves Parliament, appoints all civil offices, 
commands the army and navy, makes treaties, pardons criminals 
and confers honours But the King has ceased to be a directing 
factor in the Government , the prerogatives of the Crown are 
exercised-by ministers who are responsible to Parliament. A 
courtier of Charles II once scribbled on the door of the royal 
bed-chamber the following verse 

“Here lives a great and mighty King, 

Whose promise none relies on. 

Who never said a foolish thing, 

Nor ever did a wise one ” 

Charles II replied that it was all very true because his sayings 
were his own but his acts were the actb of his ministers. 

The distinction between the King and the Crown has been 
effected bv a long process of historical development The Stuart 
ste s by kings were determined to be absolute rulers. But they 
whS;h the encountered the equally determined opposition of 
tive power Parliament which wanted to establish the sovereignty 
tMMterred of the Law The Long Parliament put an end to the 
to ministers autocracy of the king. The Glorious Revolution of 1(588 
did away with the Stuart theory of Divine Right of Kings. After 
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the Glorious Revolution the legal powers of the King remained 
undimmished but gradually his executive power was handed over 
to the Ministry, responsible to Parliament The development of 
the party system, which compelled William III and Anne to 
select mini stem fioin one particular party, made the ministers 
definitely responsible to Parliament Geoige I could not speak 
English and George II d'd not take any interest m English 
Politics Hence the executive power fell to the hands of ministers 
The long ascendancy of Walpole consolidated the principle of 
Cabinet Government Thus the powers of the Crown came to be 
exercised by ministers responsible to Parliament Had the English 
King remained as despotic as the French kings like Louis XIV, 
Louis XV and Louis XVI or like Kuisei Wilhelm II or like 
the C7ars of Russia, it would have been o\erthrown by revolu¬ 
tions It is by constitutional devices that the 1 King has been 
divested of much of his power This explains the remarkable 
security of the English monarchy in an age when most of the 
monarchies in the woild have been overthrown 

Since the Glorious Revolution powers of the King have steadily 
declined But at the same time powers of the Crown have 
increased With the increase of governmental activities, 
departments after departments have been created {tVpowerof 
Parliament does not find tune to deal with the details n>eKing«m) 

. i r t increase of 

of works of these departments Hence laige powers giwer^ofthe 
alt necessarily allowed to the Ciown, which makes ^' rov ' n 
laws in the form of “Otders in Council The legislative 
enactments by the executive have giown to such a dimension 
that the Lord Chicl Justice of England has called attention 
to this tact by wilting a book, entitled “The Xew F spotism ” 

A very important maxim of the English Constitution is that 
‘the king can do no wiong ’ This maxim is significant from 
three points of view First, it has helped to remove Th ^ R 
the King from the aiena of paity politics and has can do no 
contributed to the perpetuation |f the institution of " ronS 
monarchy The King can not be held responsible for any act 
performed in his name Ultimately, this statement is to be taken 
quite literally, for it the King weie to commit a crime, say if he 
shoots the Prime Minister, there is no piocess known to law by 
which he could be brought to tml Secondly, it means that no 
one can plead the orders of the King in defence of any wrongful 
act In 1678 Danby was impeached for having written a letter 
to the English Ambassador in France offering that certain things 
would be done in return fm the payment of a large sum of 
money Danby pleaded that he had written the letter by the 
order of the King, and even produced that royal pardon for the 
alleged offence But those were not accepted as valid grounds 
for doing so. Parliament definitely laid down that a Minister 
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can not plead the command of the King to justify an illegal or 
unconstitutional act. Thirdly, the maxim implies that some 
person is legally responsible for every act done by the Crown. 
The minister affixing the seal to any act is held responsible for 
it. In England the government officials are responsible 
personally for any act done in their official capacity. This 
is an illustration of the Rule o( Law which prevails m 
England 


VI. Position and Functions of the King 


President Lowell has described the present position of the 


Monarch in the lollowing words —“According to the 
ear'ier theory of the Constitution the ministers were 
the counsellors of the King. It was for them to advice 
and for him to decide Now the parts are almost 
reversed. The King is consulted, but the ministers decide " 


'Kintf 

advises. 

ministers 

decide 


This position of the King has been brought about, not by 
taking away from him his legal authority or prerogative power, 
F t but by a gradual change in practice in the actual work 
po>mon oi of government In constitutional theory the sovereign 
the King ]g “ not on |j c }j ie f ( b u t properly the sole Magis¬ 
trate of the nation, all others acting bv commission ftom and in 
due subordination to him " Moreover, he is the head of the 
church, the army, navy and an forces and of the law , he ls.also 
the fountain of justice, morev and honour But in actual practice 
the King does not exercise any of these functions Lord Esher 
informed George V that “if the constitutional doctrine of minis¬ 
terial responsibility means anything at all, the King would have 
to sign his own death warrant, if it was presented to him for 
signature by a minister commanding a majority m Parliament. 
If there is any tampering with this fundamental principle, the 
end of the monarchy is in sight ” ^ 

But it would be wrong to* think of the monarch as a mere 
figurehead. As a matter of fact, he is one of the most hard- 
Tiwot fcai workln S directors .of the state and serve some very 
powers of useful functions. Much however depends upon the 
th« King personal character of the individual monarch. The 
King can make an appeal to the country by dissolving Parliament. 
But in practice he does not dissolve a Parliament without the 
advice of his ministers. Another formal right of the King, is to 
select the Pri le Minister When there are rival leaders m the 
party, which has secured the majority in the House of Commons, 
the King may select any one of the rivals to be Prime Minister. 
In theory the King can veto any law, passed by both the Houses. 
But in practice he does not exercise that power. 
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The informal rights of the King are more important than his 
formal rights. According to Bagehot the King possesses three 
informal political rights—“The right to be consulted, the 
right to encourage and the right to warn.” The monarch is- 
entitled to be informed of the plans of ministers before M 
they are put into operation. Lord Palmerston as the to 
Foreign Secretary, congratulated Louis Napoleon Oil warn and 
the success of the Coup d'etat of 1851 without previ- enco “ r *‘* 
ously consulting the Queen. So the Queen forced him to resign. 
The Queen also gave encouragement to her ministers at moments 
of grave crisis. Thus she encouraged Peel to repeal the Corn 
Laws in 1846. She warned and reproached the ministers when¬ 
ever she found them to be in the wrong. She rebuked Derby for 
neglecting to protect the prerogatives of the Crown in 1858. In 
the same year she rebuked Palmerston for under-rating the 
gravity of the Indian Mutiny and forced him to send reinforce¬ 
ments to India. The monarch takes keen interest in foreign 
policy. Queen Victoria qnd the Prince Consort “prevented England 
from undertaking an unprofitable war with America in the famous 
Trent affair. At present the King does not take any independent 
action in foreign affairs. The practice of consulting the King 
before taking any important step in foreign policy is 7 difficult to 
follow in a crisis when action has to be taken swiftly. The King 
was not consulted before the Cabinet sanctioned the Hoare-Laval 
proposals for the settlement of the conflict between Italy and 
Ethiopia, nor in March 1938 when the decision to accept nego¬ 
tiations with Italy under an ultimatum was arrived at. In domes¬ 
tic affairs Queen Victoria exercised a salutary influence. Influencr , 
She made amicable settlement of controversies between of Qu«o 
the two Houses in 1867, 1868 and in 1884 and thus v,ctor “ 
saved England from constitutional deadlocks. 


George V made notable contribution to the English Constitu¬ 
tion, first, by supporting Asquith in the great struggle with the 
House of Lords in 1910, by agreeing to create enough new peers 
to overcome the resistance of the old aristocracy, if the 
Lords persisted in their refusal to accept the “People’s p^c ° n ° f 
Budget” of the Commons. Second, he '^pntfor' Baldwin by 

instead of Lord Curzon in 1923 to succeed Bonar Law 
as Prime Minister, because Labour had become the largest 
Opposition Party, which made it almost impossible for the Prime 
Minister to be in the Lords. Lord Curzon in his disappointment 
said of Baldwin “A man of no experience and of the utmost 
insignificance.” This comment is an eloquent testimony of the 
real power still exercised by the King. 

In lvl‘24, though the Labour party could form only a minority 
government, yet George V named Ramsay MacDonald Priu^ 
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Minister, thus making possible the first Socialist government 
Tha n»fi * n British history. Finally, on his owfl initiative 
in * the King travelled from Balmoral to London on 
jSwHtion* August 22, 1931, in the middle of the financial 
Govarnment cr j a j Si anc ] persuaded MacDonald to form a National 
Government. 


The intervention of the monarch is of great value. While 
ministers come and go, he remains. “As the irremovable adviser 
of successive ministers, sovereign can do much to secure 
•acwMcon- the continuity of foreign policy and to prevent the 
sofov 7 foreign relations from being at the mercy of sudden 
impulse.” 

The King is the symbol of unity of the vast British empire, 
the parts of which are bound together by the sentiment of loyalty 
to the Crown. Since the passing of the Statute of 
•robot of Westminster (1931) his person has become the chief 
unit, link, between England and the Dominions. But Prof. 
Laski holds that “tire unity of the empire will be maintained so 
long as it is valuable to its constituent parts to maintain it. While 
that value persists, the Crown will necessarily have value as the 
symbolic representation of that unity. The part it plays in the 
empire will be determined by the interplay of the political and 
economic forces which now exercise a centripetal influence upon 
its inter-relations. No amount of turgid rhetoric will conceal the 
fact that it has not, and can not have, an imperial policy of its 
own. What it says and does will be what its ministers in the 
empire advise it to say and do.” 

The monarch is the head of the English society and his cere¬ 
monial duties are his most conspicuous functions. By his personal 
character he can exercise a good or bad influence on society. The 
abdication of King Edward VIII shows that the ministers are 
responsible even for the marriage of the King. The ministry did 
not like to see the position of the monarchy and the prestige of 
« the country lowered by spectacle of the sovereign marrying a 
twice-divorced lady. 


VII. His+oi'y of the Cabinet System 

Its Origin and Development 

The Cabinet is an informal but permanent caucus of the 
Parliamentary chiefs of the party in power. The growth of the 
Cabinet System has been slow, gradual and disguised at every 
step with legal fiction. 

From the legal point of view the Cabinet is only a committee of 
the Privy Council, which again is a lineal descendant of the Nor- 
paan Great Council. Before the accession of Charles I the King' 
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used to consult some persons, selected from Privy Council. 
The word ‘Cabinet’ is first found in Bacon’s Essays, 
but Clarendon in 1640 makes the first definite allusions & 
to this informal body consulted by the King. The public Council 
regarded this body with suspicion and jealousy, as the advisers, 
being unknown to law, could not be held responsible to Parliament! 

In the reign of Charles II the Privy Council grew to be an 
unwieldy body. Clarendon divided the Privy Council into four 
committees, entrusted with particular departments. But over 
and above these committees there was a small informal committee 
which was consulted by the King on questions of general policy. 
In this informal committee lay the germ of the 
Cabinet System. The Cabal Ministry was such an 
informal committee whose sole object was the furthering * be 
of the King’s interests. Its unpopularity suggested to Counc " 

Sir William Temple the need for a reform of the Privy Council. 
He proposed to form a new council of thirty members of whom 
half were to be servants of the Crown and the other half to be 
public men. But it was too large a body for administrative 
purposes. So the scheme did not succeed Charles IT again began 
to consult his favourite ministers. In 1(579 he practically sup¬ 
pressed the Privy Council as an executive body. In the reign 
of Queen Anne the Privy Council used to meet for formal approval 
of business which had been worked through by a Committee of 
Council, at which the Queen might be present, while the Cabinet, 
wherein the Queen sat, took the essential decisions. Under 
George I the Cabinet became dissociated from the Council in form 
through the constant absence of the King. 

In the seventeenth century Parliament tried to establish the 
theory of ministerial responsibility by reviving the prac¬ 
tice of impeachment. Buckingham and Wentworth were 
impeached in the reign of Charles I. The impeachment 
of Danby in the reign of Charles II definitely established the 
theory of ministerial responsibility. But the principle of collective 
responsibility of ministers was not evolved in the seventeenth 
century. The evolution of the Party System in the reigns of the 
last two Stuarts helped the growth of the Cabinet System. But 
the Cabinet was not composed of members of a particular party 
holding majority in the House of Commons before 1688. 

William III at first selected his ministers indifferently from 
' both the parties. But this method destroyed the unity of the 
Council. So in 1695 Sunderland persuaded the King to i n{ i Benc , 
select ministers from the Whigs who held the majority P*rt» 
in the Commons. But as yet there was no political 
chief among the ministers and the King presided over the Cabinet 
meetings. 
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Attempt to 
cheek the 
growth 


In 1701 a deliberate attempt was made by Section 3 of the Act 
of Settlement to arrest the development of the Cabinet System 
by reviving the power of the Privy Council. But this 
clause remained a dead-letter. In the reign of Queen 
Anne the Cabinet Council generally corresponded with 
the majority of the House of Commons. 

The Cabinet System was fully developed after the accession of 
the Hanoverian dynasty. The first two kings of the dynasty— 
George I and George II were German by nationality. 
thc'Snt “ They had no command .over the English tongue and no 
MMattr interest in English politics. They ceased to attend 
Cabinet meetings. Two very important results follow¬ 
ed from this. The ministers could debate more freely among 
themselves and present to the King a common concerted plan. 
Moreover, in the absence of the King they had to select a 
president to preside over the meetings of the Cabinet. This 
president became their recognised chief and was known as the 
Prime Minister. Sir Robert Walpole was the first statesman, 
under whom all the characteristics of Cabinet Government deve¬ 
loped. He may be called the First Prime Minister of England. 
During his ministry the Cabinet was comparatively a large body, 
whose members were summoned mainly to approve decisions al¬ 
ready taken by a small body, composed of the Prune Minister, 
the Chancellor, and the two Secretaries of State. 


Up to the year 1782 the Cabinet contained some members 
who were not in harmony with the party in power. 
Rockingium jj 0r d Rockingham’s Cabinet in 1782 was the first 
ministry which was wholly composed of the members 
of one political party. 

Pitt the Younger perfected the Cabinet'System by dr'ving out 
the household officers of the King like the Lord Chamberlain and 
the Master of the Horse from the Cabinet. His Cabinet was 
composed of the Lord Chancellor, the Lord President, the Lord 
Privy Seal, the First Lords of the Treasury and Admiralty and 
the two Secretaries of the State. In 1801 Addington asserted 
that oijly a member of the efficient Cabinet is a true Cabinet 
member. Up to 1800 the Archbishop of Canterbury was a 
Aguiar member of the Greater Cabinet. Henceforward the 
distinction between the Inner Cabinet and the Greater Cabinet 
was abolished. 

VII!. Development of the Cabinet since 1914 

* With the increase in the administrative functions of govern¬ 
ment, the size of the Cabinet steadily increased. Originally the 
Cabinet, at the time of Walpole, consisted of seven to 
ten active members ; but towards the end of tha nine¬ 
teenth century its membership rose to more than 
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twenty. When the strain of the War of 1914 came upon Great 
Britain, the size of the Cabinet proved a Hindrance to the prompt 
reaching of conclusions Mi. Lloyd George, therefore, created a 
War Cabinet of five members in 1916 During the emergency of 
war the party line division was blurred Of the five members 
of the Cabinet, three belonged to the Conservative Party, one to 
the Liberal and one to the Labour Party None of the members, 
excepting the Chancelloi of the Exchequer had departmental 
duties The membcis of the War Cabinet, therefore, were 
available for immediate consultation and they were free from the 
irritating pressure of minor preoccupations They could devote 
their whole energy to' the prosecution of the War In 1917 
General Smuts, the Prime Minister of the Union of South Africa, 
was made the sixth member of the War Cabinet The War 
Cabinet exercised dictatorial power Parliament passed the bills 
drafted by the ministers Some of the ministers were not members 
of either House, and most of them were absent from Parliament. 

The principle on which the War Cabinet was based was that 
the policy should be in the hand of one body and administration 
m the hand of anothei, consisting of ordinary Inncr 
ministers But such a divoioe of polio fionj adrumis- cabinet 
tration results m the eiosion of tesponsibihty If the Committee, 
ministers have no hand in making decisions of policy, ofc,Mn,t 
they cannot carry it out as ineie passive instruments At the 
end of the War there was insistent demand for the return to the 
normal working of the Cabinet System Lloyd George had to 
give way and in 1919 the laige Cabinet was again established 
But an informal body, known as the “Inner Cabinet” grew up 
within the Cabinet The Prime Minister discussed policy 
informally with five or six influential members of the Cabinet 
and prepared the background of debate foi the larger body The 
utility of such a body has been described by Mr Lloyd George m 
the following words "In most Governments there are four or 
five outstanding figures who, by exceptional talent, experience 
and personality, constitute the inner council which gives direction 
to the policy of a ministry An administration that is not fortunate 
enough to possess such a group may pull through without mishap 
id tranquil season, but in an emergency it is hopelessly lost.” 
Besides the so-called “Inner Cabinet” there has grown up the 
Committee System in the Cabinet Government Special problems 
are referred to a small number of ministers,who take the help pf out¬ 
side experts, examine witnesses, study the questions exhaustively 
and report to the full Cabinet, which usually accepts the findings. 

In 1919 the Haldane Committee on the Mechinery of Govern¬ 
ment laid down, as preliminary desideratta for the ~ y. 
affective working of the Cabinet that (a) it should be Committed 
small in numbers ; (b) it should meet frequently , (c) it 
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should be supplied in convenient form with all the information 
necessary to enable it to arrive at expeditious decisions ; (d) it 
should consult all Ministers affected by its decisions ; and (a) it 
should have systematic methods of securing that its decisions 
were carried out by the departments concerned. 

On the outbreak of the present War the size of the Cabinet has 
again been reduced to ten members. In accordance with the 
The w«r usual emergency practice the members of the Cabinet 
CeUnetof and junior ministers placed their resignation in the 
hands of the Premier on the 3rd September, 1939, 
with a view to facilitate his task of reconstruction of the 
ministry. Mr. Neville Chamberlain reconstituted'the Government, 
with a War Cabinet in which some leaders of the Liberal Party 
were also taken. But the Labour Party has declined to accept 
the Prime Minister's invitation to join the reconstructed Govern¬ 
ment, though it has promised to give full support to all measures 
for the effective prosecution of war. The present War Cabinet 
under the leadership of Mr. Winston Churchill, is double the size 
of the last War Cabinet and there is only one member free from 
the charge of a Department. 


In 1917 the Prime Ministers of the Dominions, together with a 
representative of India were invited to attend a series of special 
imperial meetings of the War Cabinet, which became known as 

w«r “Imperial War Cabinet.” In this Cabinet there was 

* ne no Prime Minister in the true sense, because all the 


Prime Ministers were equal in status, each^ owing allegiance to 
his own Parliament. The decisions of the Imperial War Cabinet 
were theoretically subject to the approval of the different Parlia¬ 
ments, but in practice the members of the British War Cabinet 
exercised full control over the forces of the Dominions. 


Another significant development In the Cabinet System has 
been the softening of the rigour of the rule that any member of 
the House of Commons who accepted a ministerial post 
wm?” must vacate his seat and offer himself for re-election, 
m?ia*the f n 1919 an Act has been passed providing that the 
Commtnu acceptance of a ministerial post within nine months 
after the issue of the Writs for a general election shall 
not compel the new minister to vacate his seat. 


The tradition of secrecy and informality of the Cabinet has 
been ended by the institution of the Cabinet Secretariat in 1917. 

The Cabinet Secretariat has been entrusted with the 
ci&iMt functions of receiving all documents which a minister 
Secretariat ma y to circulate, of preparing the agenda for 

discussion with the approval of the Prime Minister and of taking 
down notes of all decisions arrived at. The need of such a body 
is that in recent years the business of the Cabinet is three or four 
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tunes as heavy as it was half a century ago ; and orderly transae* 
tion of business can not be expected witnouf such an institution 
now-a-days. The secrecy of Cabinet decisions has also been 
impaired by the practice of giving the newspapers a brief state¬ 
ment of what has been discussed in the Cabinet. 

An Act has been passed in June, 1937, fixing a new scale of 
salary of ministers. “The person who is Prime Minister and 
First Lord of the Treasury,” receives a salary of 
£10,000 a year. The Principal Cabinet offices are 
divided into three categories. The following seventeen “ 9 |* ini,ttr> 
ministers are in the first category and receive £5000 
per year—The Chancellor of the Exchequer ; the seven or eight 
Secretaries of State J (Home, Foreign, War, Dominion Affairs, 
Colonies, Air, India, Scotland); the First Lord of the Admiralty ; 
the President of the Board of Trade ; the Minister of Agriculture 
and Fisheries ; the President of the Board of Education ; the 
Ministers of Health, of Labour, of Transport, of the Co-ordina¬ 
tion of Defence, and of Supply. Those in the second rank are 
the President of the Council, the Lord Privy Seal, the Post¬ 
inaster-General, and the First Commissioner of Works whose 
salaries are normally £3000, but if they are in the Cabinet they 
receive £5000 each. The Minister of Pensions belongs to the 
third category and receives £2000 per year. 

The same Act lays down that not more than 14 out of the 17 
ministers whose offices automatically carry a salary of £5000, 
and not more than 21 of the Parliamentary Under¬ 
secretaries may sit and vote in the House of Commons. Member* in 
This means that at least three of the Ministers in the oftSd”* 
highest category and two Under-Secretaries must sit 
in the House of Lords. 


IX. Principles of Cabinet System. 

The Cabinet System is based on five out-standing principles. 
First, the sovereign must be excluded from the Cabinet Council. 
But the absence of the King from the Cabinet Council does not 
mean his absence of influence in British politics. He must, 
indeed, accept the decisions of the Cabinet in the last resort, but 
he may have considerable influence on those decisions. Tfae 
The monarch has the right to know of important of th? 0 *' 0,1 
proposals at a stage early enough to enable him to So,er ' l4n 
argue upon them ; he has the right to discuss their substance 
with the relevent ministers and he has the right to ask the Cabb 
net to reconsider its decisions. “The fact that Royal influence/’ 


*The two office* ate often held ‘by the sands person, though in the Baldwin 
Ministry they were held by two different persons. 
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observes Laski, “is both constant and pervasive is beyond 
discussion. The mere rumour that King Edward VIII was 
dissatisfied with Mr. Baldwin’s policy for the distressed areas, 
made that policy a theme of intense, and even angry national 
discussion throughout the brief period of his reign. The deter¬ 
mination of George V, as he told Lord Esher, to take a special 
interest in imperial concerns is hardly likely to he unconnected 
with the emphasis they received from his successive Governments. 
An energetic Monarch, skilfully advised, can still play a conside¬ 
rable part in shaping the emphasis of policy.” 

Secondly, there must be a close correspondence between the 
political executive and the legislature. The Cabinet is usually 
selected from the party which holds the majority in the House of 
Commons, This principle was recognised by William III, when 
he entrusted the administration to the Whig Junto in 
Corra .pon- 1697. Anne did not like the Whigs, but she had to 
EncotiU § lve them place in the Cabinet when they secured 

“tow* 1 *’ majority in the House of Commons. Walpole remained 
in office only so long as he could command majority 
in the Lower House. Even George III recognised the validity 
of this principle and tried to secure a majority by means of 
bribery and corruption. Owing to the recognition of this princi¬ 
ple the Cabinet can work in harmony with the House of 
Commons. Moreover, members of the Cabinet must have seats 
either in the House of Commons or in the House of Lords, in 
order to answer questions regarding their departments and to 
control Parliament as well. 


Thirdly, there must be political homogeneity in the Cabinet. 
All the members of the Cabinet must belong to the same party or 
hold the same political opinion. This is necessary for 
homogeneity maintaining .unity in counsel. There are free discussions 
in the Cabinet but a compromise is arrived at in the 
end. Walpole did something to establish this principle but it 
was not fully recognised till the formation of the Rocking¬ 
ham Ministry of 1782. A ministry made up of men without 
common principle would lack power and cohesion. 


Fourthly, the Cabinet stands or falls together as a unit. Prof. 
Hearn is of opinion that the principle of collective responsibility 
and corporate unity was recognised for the first time in 1782. 


Lord Morley explains the principle of collective responsibility in 
Collective f°N ow mf> ,wor ds : “As a general rule, every important 
rapossibi- piece of departmental policy is taken to commit the 
entire Cabinet and its members stand or fall together. 
The Chancellor of the Exchequer may be driven from office by a 


bad dispatch from the Foreign Office, and an excellent Home 
Secretary may suffer from the blunders of a stupid Minister of • 
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War.” Those ministers who do not like to share the responsm 0 F 
hty of a particular measure taken by the Cabinet as a whole havei 
but the alternative of resigning their office as did Mr Eden on 
the 20th February, 1938, on account, of his disagreement with 
Chamberlain on the question of surrendering at the threat of an 
ultimatum to Italy and Mr Duff-Cooper in September, 1938, on 
account of his disapproval of the Munich Agreement In 1932, 
when England gave up her Fiee-tr.ide polity the members of the 
Cabinet made an “agreement to differ” and every one was allowed 
to speak freely for or against the proposed measure But this 
should not be treated as a precedent ^ 

Fifthly, the Prime Minister keeps a strict contiol over the 
members of the Cabinet Whenevei a member per¬ 
sists m holding a different opinion from him, the Prime tiol 0 to ll ’ l ‘’ 
Minister asks him to resign The Piime Minister acts F/ lme 
as the symbol ot unity in the Government 

The successful working of the Cabinet System depends on the 
spirrt of team-work “Members should work heartily for Cabinet 
decisions,” stated Lord Grey, “should not press personal views 
unduly on matters not essential, should contend for 
substance, not form, and each should consider without ^'conduct 
amour pi op re how his own opinion can be reconciled 
with that of others Subject to the qualification of not 
sacrificing what he regards as essentia) to the public interest, he 
should not contend for victory, but woik for agreement in the 
Cabinet Secondly, when a Cabinet decision is attained, he 
should accept full responsibility for it Thirdly, resignation should 
never be talked about or threatened except on a matter of vital 
importance, and then only when resignation is reallv " tended^/ 

The War Cabinet under Chamberlain consisted of eight 
members But Mr Churchill reduced it to 5 in June, 1940 The 
members were Mr Churchill, who assumed the position 
of the Minister of Defence, Mr Chambeilain, Mr d«rm* l «i» 
Attlee, Mi Greenwood and Lord Halifax But in ® r ' r ' ent 
July, 1941 it came to consist of 8 members, of whom 
5 including the Prime Minister have Departmental duties Mr 
Churchill has defended this policy of burdening War Cabinet 
Ministers with Departmental woik in the following words “We 
make altogether eight, and yet we hold a gieat many of the key 
offices in oui body I think it is better to work m this way than 
to have five Ministers entirely divorced from then Departments, 
because that means that when a discussion has taken place id 
the Cabinet, the leaders of these Departments have to be 
summoned, and the whole business has to be gone over again in 
order to learn what it is they think they can do and to persuade 
them and convince them that it is necessary to do what has been 
decided upon.” 
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X. Nature and Functions of the Cabinet 


The Cabinet is the supreme directing authority in the British 
constitutional system. It is the real executive body in the State. 

But neither Parliament nor the Courts of law have 
character provided for the Cabinet. It is still unknown to law. 

Convention alone provides for the essential rules of 
Cabinet Government. According to Lowell the Cabinet iB an 
informal body whose business is to bring about a co-operation 
among the different forces of the State without interfering with 
their legal independence. Its action must, therefore, be of an 
informal character. A minister is invited to attend the Cabinet 
by a purely informal note from the Prime Minister. Bnt there 
is a rule that Cabinet ministers should be sworn of the Council, 
so as to apply to them the Privy Councillor’s oath. 

Bagehot defined the Cabinet as a “committee of the legislative 
body selected to be the executive body.” But it is really a 
committee of the party which commands the majority 
part'oFthe in the House of Commons and is selected by one 
Commons member of one party in Parliament from among other 
members of the same party. The Cabinet is an integral 
and fiving part of Parliament. It owes its life to the House of 
Commons but the latter can live only so long as it is prepared to 
go on giving life to the Cabinet. The relation between the 
Cabinet and the House of Commons reminds one of the story of 
a despot who asked an astrologer as to how long he would live. 
The astrologer replied that the stars have decreed that the king 
can live only so long as the astrologer himself would live. By 
this clever answer the astrologer ensured not only his bare life 
but also a comfortable life. 


Functions 
of the 
Cabiuet 


The functions of the Cabinet have been stated authoritatively 
by the Machinery of Government Committee, presided over by- 
Lord Haldane in PJ18. They are, first, the final 
determination of the policy to be submitted to Parlia¬ 
ment ; s econ dly, the supreme control of the national 
executive in accordance with the policy prescribed by Parliament; 
and thirdly, the continuous co-ordination and delimitation of the 
authorities of the several departments of State. Determination 
of policy includes the formulation of legislative and financial 
programme. It takes the initiative in passing all important 
laws. Private members may indeed bring in bills for considera¬ 
tion in the Legislature, but as the Cabinet possesses majority in 
the House of Commons, most of the bills emanate from the 
Legislative Cabinet. The control of the Cabinet over finance is 
‘mcWom' 1 * 1 greater still. The Cabinet approves of the estimates 
prepared by the heads of different departments and 
submits them to Parliament, The House of Commons will give 
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no consideration at all to any request for money that does not i 
come from the Cabinet. The consideration of the financial 
proposals of the Cabinet by the House has become more formal 
than real in recent years. / 

The executive functions are performed by the ministers, each 
of whom is in charge of a department. But the general policy 
is determined by the Cabinet as a whole All matters 
of importance in the administrative sphere, including faSSionV 
departmental reorganisation, such as the reconstruc¬ 
tion of the War Office in 1904 and the readjustment of the Air 
Ministry in 1938 are brought before the Cabinet. 

The Cabinet, however, is excluded by custom, from considering 
the annual budget statement, including proposals ol new taxa¬ 
tion, which is orally communicated to the Cabinet 
shortly before actual presentation. A Cabinet Member, oat ’,dc- 
the Colonial Secretary, Mr Thomas, was found guilty j| c b ,‘,"on* 
of disclosing the proposed taxation in 1930 The 
Chancellor of Exchequer is allowed to prepare his plans without 
the aid of his colleagues in the Cabinet Similarly, the prero¬ 
gative of mercy is exercised at the sole responsibility of the 
Home Secretary ; criminal prosecutions aie under the normal 
control of the. Attorney-General alone ; and the question of 
conferring honours is left to the discretion of the Prime Minister 
and the Crown. It would surprise many in India to learn from 
uo less an authority than Prof. Keith that appointments do not 
normally come before the Cabinet, though there is no absolute 
rule. The Cabinet has been consulted from tune to time as to 
the mode in which vacancies should he filled, though no doubt 
this sort of enquiry is best made privately 

XI. The Process of forming the Cabinet 

The first step in the formation of the Cabinet is the choice of 
a Prime Minister by the Sovereign. The King could choose a 
Peer or a Commoner as Prime Mmi-ter before 1923 Prini( . 
No Peer has been Prime Minister since the resigna- 
tion of Lord Salisbury in 1902. In 1923. the King to^thc ^ 
selected Mr. Baldwin in preference to Lord Curzon to common* 
succeed Mr. Bonar Law on the ground that the 
Labour Party constituting the official Opposition was unrepre¬ 
sented in the House of Lords and that the Prune Ministei must 
’ have his finger on the pulse of the House of Commons, which 
can compel the Government to resign. Mr. Baldwin also did 
not like to continue his Premiership when be was transferred to 
. the Upper House with the title of Earl Baldwin. The King, 
thus, must select the -Prime Minister from the House of 
Commons. 
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The range of the King’s choice depends on the state of parties 
in the House of Commons. If one single party commands a 
influence of lua j or '*y all( f if it has a recognised leader, the King 
the Kfn* can have no other alternative but to choose him. If 
Prime' 41 ” 4 there is no recognised leader of the majority party, as 
Minuter was case w j^ the-Liberal Party after the resigna¬ 
tion of Gladstone in 1894, the monarch exercises his or her 
discretion in selecting the Prime Minister from among a number 
of possible candidates. But the monarch must select such a 
person who can form a Government and has a reasonable chance 
of retaining confidence of the House of Commons. Where the 
complexities of the Party system do not directly indicate an 
obvious Prime Minister, the King can also exercise his discretion. 
In 1981 the Prime Minister, Mr. Ramsay MacDonald was 
expelled from the Labour Party and Mr. Henderson was 1 elected 
the Leader of the party. The Labour Party had ‘289 members, 
but all except 1(3 members revolted against Mr. Ramsay 
MacDonald, who resigned on August 23rd on account of financial 
difficulties about the solution of which the Labour Ministry 
could not agree. Mr. Baldwin, the leader of the next majority 
party, or Mr. Henderson would have been the next Prime 
Minister under normal circumstances. But Sidney Webb writes 
that George V made a strong appeal to Mr. Ramsay MacDonald 
“to stand by the nation in this financial crisis and to seek the 
support of leading members of the Conservative and Liberal 
Parties in forming, in conjunction with such members of his own 
party as would come in, a united National Government. The 
King is believed to have made a correspondingly strong appeal to 
the Liberal and Conservative leaders.” The result was that Mr. 
Ramsay MacDonald was chosen as Prime Minister of the 
National Government. Prof. Laski observes that the new 
Cabinet had “as much the character of a Palace revolution as 
the appearance of Lord Bute as Prime Minister in 1763.” He 
comes to the conclusion that at the time of a political crisis the 
King must be regarded as a factor of first-class importance. 

The Prime Minister, having taken office, selects his colleagues, 
some sixty in number, of whom from twenty to twenty-three are 
Selection taken in the Cabinet. The Ohancehjor of the Exchequer, 
ofotker the First Lord of the Admiralty, the eight Secretaries 
of State, the Presidents of the Boards of Trade and 
Education, the Ministers of Labour, Health, Agriculture and 
Fisheries and Transport, and the Postmaster-General are invari¬ 
ably taken in the Cabinet in normal times. Besides these, some 
ministers like the Lord Privy Seal and the Lord President of 
the Council who have little administrative duties are taken in the 
Cabinet. The Prime Minister selects such persons as would work 
faithfully under him and have influence in the party. In theory 
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the Prime Minister nominates, or technically recommends minis¬ 
ters and the King appoints them. Though the monarch exercises 
some power even in the selection of other ministers, yet the Prime 
Minister has the final word as against the King, because he must 
have a Government which can work together and which can 
secure the support of the House of Commons. 


XII. The Position and Functions of the Prime Minister 

Lord Morley described the Prime Minister as the keystone 
of the Cabinet arch. He forms the * Cabinet, keeps the team 
together, and can compel the resignation of any or all of his 
colleagues. He is not only the head of the Executive IraDMtancc 
hut also the leader of the Legislature. An accurate of Prime 
observer has truly pointed out that “An Knglish Prune ml,t * r 
Minister with his majority secure in Parliament can do what the 
German Emperor and the American President and all the Chair¬ 
men of the Committees in the United States Congress can not do, 
for he can alter the laws, he can impose taxation or repeal it, 
and he can direct all the forces of the State." 

Put the Prime Minister of England was unknown to the law 
until 1905. A Koyal Proclamation of December, 1905, 
gave place and precedence to the Prime Minister next ^ c 8 *J nition 
after the Archbishop of York. The Ministers of the 
Crown Act, 1987, recognises his position by providing 
for him the salary of i'10,000 a year as Prime Minister and First 
Lord of the Treasury. His unique position is further attested by 
the grant of a pension of £'2000 a year to all ex-Prim.> Ministers. 

Walpole in the eighteenth century refused to admit that there 
was any Prime or supreme minister and Gladstone at 
the end of the nineteenth century wrote that the micy'ofVhe 
“Head of the British Government is not a Grand Miniver 
Vizier. He has no powers, properly so-called, over his 
colleagues. On the rare occasions when a Cabinet determines its 
course by the votes of its meinljers, his vote counts only as one 
of theirs.” Both of these illustrious Prime Ministers under¬ 
estimated the importance of the office they held. ^The position of 
the Prime Minister depends largely on his personality. Prof. 
Chase observes that “in recent years the position of Prime 
Minister haB tended to become quasi-presidential : chosen by 
popular acclaim he holds his office independent—or largely so— 
of hi8 colleagu@fe*^nd even of Parliament.” But this view is 
vigorously contested by Prof. Laski who writes : “It would be 
too much to say that the position of a modern Prime Minister 
has approximated to that of an American President ; for the 
careers of Mr. Asquith. Mr. Lloyd George, and Mr. Ramsay 
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MacDonald all illustrate the fact that his authority is a matter 
of influence in the context of party structure and not of 
defined powers legally conferred. But it would, I think, on 
experience be true to say that the stronger the hold of a Prime 
Minister upon his Cabinet, the better is the system likely to work.” 

The Prime Minister presides over the Cabinet meeting. His 
opinion carries great weight with his colleagues. He 
functions exercises a general supervision of all the departments. 

Nothing relating to the general policy or affecting 
the efficiency of the service must be done without his advice. 
He takes a particular interest in the Foreign Office, and looks 
into all the important despatches before they are sent out. He 
acts as an informal mediator in the quarrels between the differ¬ 
ent departments and ministers. He represents the Cabinet in 
its relation to the Crown. He alone is entitled to report to the 
King the decision of the Cabinet When he resigns his post, the 
whole Cabinet is dissolved and the King must entrust the forma¬ 
tion of the ministry to another person The Prime Minister 
makes statements of general nature to Parliament, while other 
ministers speak about their respective departments only. He 
keeps a careful watch over all government bills tn Parhament 
and is expected to speak not only on general questions but also 
on the most important government bills. Lastly, the Prune 
Minister exercises a good deal of patronage. He appoints all the 
ministers and under-secretaries All the higher ecclesiastical 
offices are filled up by his advice He can confer peerage and 
other honours. 


XIII. The Privy Council 

The Privy Council is one of the four inter-connected chief 
institutions through which the powers of the Crown are exer¬ 
cised ; the other three being the Ministry,.the Cabinet and the 
permanent Civil Service The Privy Council derives its origin 
from the Curia Kegis which was a part of the Norman Great 
Council In the reign of Henry VI (142-2—1461) the Permanent 
Council of the Great Council was virtually superseded by another 
inner circle of councillors, called the Privy Council, 
Sfe%L* nJ which now became the chief executive body of the 
cwcii realm Under the Tudors the Privy Council, depending 
absolutely on the favour of the monarch, performed 
almost all the functions which are now carried on by the Cabinet. 
In the seventeenth century the Privy Council itself became 
comparatively a large body and the functions of advising the 
King and carrying on the Government devolved on a smaller 
selective group, known as the Cabinet. The Privy Council has 
ceased to be a deliberative or advisory body ; now-a-days it 
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performs some very important work indeed, but its services are 
mostly of a formal character Ministers take their oath, receive 
the insignia of office and kiss the King’s hands in the Privy 
Council The Cabinet frames policy and decides what orders shall 
be given, but it is the Privy Council which gives orders. The 
Orders-m-Council are the mode of expressing certain matters of 
special importance in the sphere of preiogative, such as summon¬ 
ing, proroguing and dissolving Parliament, orders relating to 
the Government qi the Crown Colonies, and orders granting 
Royal Chatters to Municipal Corpoiations and other bodies 
Besides these, the Orders-m-Council are also the mode in which 
is exeiused much of the delegated legislative power conferred by 
Parliament on the executive Government Six different kinds 
of power are delegated by Parliament to the Privy Council : 
(a) The power to lay down general rules eg as to the adminis¬ 
tration of workhouses, (b) to issue particular commands eg to 
the authouties who have failed in duty, (c) to grant licenses, 
(d) to remit penalties, (e) to order inspection, (f) to hold 
enquiries eg as to lailivay accidents 

The peculiat proceduie of the Pnvv Council makes it possible 
for the Cabinet to leave so many important functions to 
the Council The general body of Privy Councillors 
is never called together except when a new sovereign 
is to be crowned oi some other solemn ceremony goSncU th * 
is to be performed The Council in passing orders 
consists of the King and not less than three Councillors, four 
being usually summoned Usually the foui members invited 
to attend are Cabinet ministers or ministers The Clerk of 
the Council issues the summons The Loid President of the 
Council is invariably and the King is usually piesent in the 
Council But the full Council consists of more than three 
hundred and fitt\ members, and most of them aie seldom or 
nevei summoned to attend the Council U1 Cabinet ministers, 
past and present, some other great ofhceis of the state, the two 
Archbishops and the Bishop of London, some of the highest 
judges and ex-judges, a few colonial stitesmen, a large number of 
peers and others who are given the title ot “Pnvy Councillor” for 
their political, literary, scientific or military services are members 
of the Privy Council 

Important administrative boards like the Boaid of Trade and 
the Board of Education originated as Privy Council Committees. 
The growth of professional organisations (e g General 
Medical Council and Medical Research Council) with 
statutory powers of regulating entry mto and discipline council 
within their professions has added to the functions of 
the Privy Council. The Departments of Scientific and Industrial 
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Research controlling the Geological Survey, the National Physical 
Laboratory and certain other Research Stations, is ’ directly 
subordinate to the Privy Council The Judicial Committee of the 
Privy Council, consisting of twenty or more members including 
the Lord President of the Council, the Privy Councillors who 
hold or have held high judicial positions, the Lord Chancellor, 
the six Lords of Appeal in ordinary and varying number of judges 
from overseas superior courts, acts as the highest court of 
appeal from ecclesiastical couits, prue courts, courts in India, 
courts in the Channel islands and the Isle of Man, courts of 
some of the Dominions and of all the Colonies, and from English 
courts established by treaty in ioreign countnes 


XIV. His Majesty's Government and Executive Departments 

His Majesty s Government consists of about sixty.five persons, 
who constitute “the ministry ’ Though the ministiy ab such 
never meets, yet they are all united by virtue of their 
Min»try belonging to one party 01 to one conscious coalition 
Thev come into office and resign together. Each 
Minister is individually responsible in law for his acts as a 
minister and at the same tune they are jointly responsible 
politically for the policy of the Government There are twenty- 
four cheif Departments, each undei a responsible Minister 
There are, in addition, three Ministers at the head of subordinate 
departments—the Department of Overseas Trade, the Mines 
Department, and the Paymaster-General's office —who are undei 
the general control of other Ministers Besides these, there is in 
most departments at least one other Minister who acts on the 
general instructions and is subject to the control of the Minister 
at the head of the Depaitnient The subordinate departments and 
semi-autonomous bodies like the Unemployment Assistance Board, 
the London Passenger Transpoit Board, the Central Electricity 
Board, have in practice a measure of autonomy, though the 
Minister and hiS advisers are consulted in matteis of political 
importance or in matters for which the consent of the Minister is 
prescribed by law The Departments of the House of Lords 
Offices, the House of Commons Offices, the Charity Commission 
and the Ecclesiastical and Church Estates Commission are 
represented in Parliament but not by Ministers There are some 
Departments, as for example, the Exchequer and Audit 
Department, the Royal Household, the Offices of the Duchy of 
Cornwall and the County Palatine of Durham, the Lord Great 
Chamberlain’s Department, the Herald’s College, which are not 
represented in Parliament 

The twenty-four chief Departments may be classified as 



HIS MAJESTY’!} QOVSSNMENT AND EXECUTIVE DEPARTMENTS' 377 

political, economic and social. The examples of political 
Departments are the Foreign Office, the War Office 
the Admiralty and the Home Office ; those of economic cn»»jHe«- 
Departments are the Board of Trade and the Ministries Dwt- 
of Labour and Agriculture and Fisheries ; while ttent * 
Departments of social character are the Ministry of Health and 
the Board of Education. Such a classification, however, is not 
satisfactory as the work of one Department shades into another. 
A brief description of the Chief Departments is given here to 
give some idea of the complexity of administrative Organisation 
in the English Constitution. 

The Treasury is the oldest and the rnosfrirnportant Department, 
exercising a considerable amount of control over other Depart¬ 
ments by reason of the fact that it determines the 
classes of officers to be employed therein and the scale Son ofTh* 
of their salaries. It is in theory a Board which, Tr “* nr >' 
however, never meets. The Prime Minister as First Lord of the 
Treasury is a member of this Board. The Treasury as ministry 
of finance is, however, under the control of the Chancellor of the 
Exchequer. He is assisted by the Financial Secretary to the 
Treasury, who is the most important of the Junior Ministers, and 
who is occasionally a member of the Cabinet. The Parliamentary 
Secretary to the Treasury is Chief Government Whip in the 
House of Commons and the three Junior Lords are also Govern¬ 
ment Whips. Besides these political officers, who stand or fall 
along with the Cabinet, there is the Permanent Secretary, and 
non-political Civil Servant, who is in charge of the three main 
sections of the Treasury, viz : (1) the Department of Establish¬ 
ments, which deals with the staff of government departments and 
related matters, (2) the Department of Supply Services, which 
deals with other financial business of the departments, (3) and the 
Department of Finance, which administers the fiscal business of 
the Treasury. 

The Treasury assures the collection of the revenue, through 
the Boards of Customs and Inland Revenue, the Post Office, and 
the Commissioners of Crown lands. It proposes new ' 
taxes so that all the Departments of Government may ‘ 

have adequate funds. It exercises a rigorous control Tr “‘ ury 
over expenditure, especially in the form of preparing the estimates 
or supervising their preparation. It initiates and carry out 
measures affecting the public debt, currency and banking and 
'prescribes the manner in which the public accounts shall be kept. 
The Bank of England is a semi-public institution which, in 
respect of some of its activities, is subject to the control of the 
Treasury. It is a curious fact that the Chancellor of the 
Exchequer is not in charge of the Exchequer. The Exchequer 
is entrusted with the function of seeing that the money is 
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disbursed according to law, and it is under the direction of the 
Comptroller and Auditor-General. 

The Admiralty, the Air Ministry, the War Offic'e, and the 
‘Ministry of the Crown for the Co-ordination of Defence,’ created 
in 1936 are responsible for defending the country and 
Defence the empire. The Board of Admiralty is composed of 
Mmi* tnee h'irst £, or( j i (who is responsible for the Department 

and can over-rule the Board), the First Sea Lord (who is also 
Chief of the Naval Staff), the Second Sea Lord (who is also 
Director of Naval Personnel), the Third Sea Lord (who is also 
Controller), the FourthJdea Lord (who is also Chief of Supplies 
and Transport), the Deputy Chief of Naval Staff, the Parliamen¬ 
tary and Financial Secretary, the Civil Lord, and the Permanent 
Secretary. The First Lord is a member of the Cabinet. The 
Parliamentary and Financial Secretary and the Civil Lord are 
junior ministers, the four Sea Lords are naval officers and the 
Permanent Secretary is a Civil Servant. The War Office is under 
the control of a Secretary of State who is a member of the Cabinet 
and who is assisted by two Junior Ministers, the Parliamentary 
Under-Secretary of State and the Financial Secretary to the 
War Office. The Army is controlled by the Army Council, which 
consists of the Secretary of State, the Parliamentary Under¬ 
secretary, the Financial Secretary, the Chief of the Imperial 
General Staff, the Adjutant-General, the Quartermaster-General, 
the Master-General of the Ordnance, the Permanent Under¬ 
secretary of State and the Director-General of the Territorial 
Army. The Air Ministry is under the control of the Secretary 
of State for Air, assisted by a Junior Minister, and the Parlia¬ 
mentary Under-Secretary for Air. The Air Council was reconsti¬ 
tuted in July 1938 with the Secretary of State, the Chief of the 
Air Staff, the Member for Personnel, the Member for Supply and 
Organisation, the Member for Development and Production, the 
Parliamentary Under-Secretary and the Permanent Under¬ 
secretary as members. 

The foreign and imperial relations are in charge of the Foreign, 
Dominion, Colonial and India Offices. The Foreign Secretary 
has got two Under-Secretaries while the three other 
«nd* 1,n Offices have got one each. The Foreign Office receives 

inCtiOT. anc * sends despatches on foreign affairs, controls- with 

the assent of the Prime Minister the Diplomatic and 
Consular Services and is responsible for the Government of the 
Anglo-Egyptian Sudan and of those Protectorates which are not 
controlled by the Colonial or India Offices. The Dominion Office 
transmits the information regarding foreign affairs prepared by 
the Foreign Office and corresponds with the external departments 
of the Dominions. It also conducts the relations of the British 
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Government with Newfoundland and Southern Rhodesia. The 
Secretaryship of the Dominion and the Colonial Offices were held 
by the same person up to 1930 ; but now they are held by two 
separate Cabinet Ministers. The Colonial Office controls all the 
Colonies not possessing responsible Government, all the Protec¬ 
torates, including Protected States and the British Mandated 
Territories The functions of the India Office will be described 
in the Chapter on Indian Constitution 

The Home Office receives and transmits petitions to the Crown, 
^prepares and countersigns warrants, controls the Metropolitan 
Police and the Prison Cofamission, and grants certi¬ 
ficates of naturalisation The Home Secietarv has Home 
also duties in respect of theatres and cinematographs, off,ce 
of habitual drunkards and lunatics, of safeguarding children- 
against White Slave Traffic, and of licensing the sale of intoxi¬ 
cating liquors He deals with certain matters aftecting the health 
and ffifety of those engaged in trade The. Home Office sees to 
the registration of voters and supervision of elections The Home 
Secretary advises the Crown as to the exercise ot the prerogative 
of mercy 

The Lord Chancellor is another important Cabinet minister 
who is the President of the House ol Lords, and who presides 
over the Court of Appeal, the High Court and the Chancery 
Division The Great Seal is in his charge and he can appoint 
and remove Justices of Peace and County Court Judges. 

The Board of Trade, the Ministry of Transport, the Ministry 
of Agriculture and Fisheries, the Ministry of Labour, the Ministry 
of Pensions, the Office of Works are concerned with 
the promotion of economic activities The Board of Economic 
Trade is empowered by the Import Duties Act of 1932 
to impose special duties on imports ftoin countries 
which discriminate against British trade The Mines Department, 
the Bankruptcy Department, the Companies (winding-up) Depart¬ 
ment, and the Patent Office are subordinate to the Board of 
Trade. The Marine Department of the Board deals extensively 
with merchant shipping and seamen The Ministry of Transport 
looks after railways, canals, waterways, inland navigation, tram¬ 
ways', roads, bridges and ferries, vehicles and traffic, and harbours, 
docks and piers. The Central Electricity Board and the London 
Passenger Transport Board -are connected with the Ministry of 
> Transport. The Ministry of Agriculture and Fisheries adminis¬ 
ters subsidies provided for beet, sugar and cattle, and is partly 
responsible for setting up the Marketing Boards Assistance to 
agricultural producers may be given by a Mortgage Corporation 
in the form of credits. The Ministry of Labour is advised by an 
Unemployment Insurance Statutory Committee and by Cotton 
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Industry boards. The Ministry has certain statutory powers 
over the Unemployment Assistance Board. 

The. Ministry of Health has duties relating to the health of 
mothers and' young children, to the medical inspection and 
The Social treatment of school children, - to infant life protection, 
Hep*™- to the health of disabled officers and men after they 
r&wtt. have left the service and many other matters. It has 

wide powers of control, mainly by inspection, grants and sanctions 
over local authorities, water undertakers and housing associations. 
The Board of Education distributes grants and controls the whole 
course of educational development, so far as it receives public aid. 

During any . period of crisis, and especially during a war, 
the .head of the executive in a democratic country assumes some 
of the functions of a Dictator. But in a democratic country 
Position like England there are three safeguards against Dicta- 
cVrchiii torship. Eirst, the Premier must retain his. hold 

" ‘ upon the House of Commons ; secondly, he must 

correctly interpret the views and represent the spirit of the 
nation ; and thirdly, he must have the support of the Press. Mr. 
Churchill satisfies all these conditions. He has a wonderful hold 
on the nation. “In policy, in appointments to office,” observes 
Laski in a recent article in the Political Quarterly, “in power to 
over-ride even the decisions of colleagues, the Prime Minister is 
no longer, as in the classic theory, priimis inter pares ; he is the 
master of an organisations in which he has important subordi¬ 
nates, but, quite certainly, no equal.” He further mentions that 
some of his lesser colleagues have not seen him personally, except 
in the House, since he became Prime Minister. Such a method 
of government is not really democratic. “It is bad”, says Laski, 
“for any cabinet when no colleague can talk to the Prime Minister 
on a level of equality. The best results of our system are attained 
when the supremacy of the Premier is, indeed, marked, but not 
so marked that his voice alone is effectively heard. For that 
means that men who ought to have the status of collaborators 
have in fact the position of subordinates. The shaping of policy 
is not genuine team-work in the creative sense of that word.” 

XV. His Majesty's Opposition 

‘His Majesty’s Opposition’ is second in importance to ‘His 
Majesty’s Government.’ It is a part of the mechanism of the 
State in Great Britain. The Act of 1937 which settled the scale 
of salary of ministers of the Crown also granted a salary of £2000 
a year to the leader of the Opposition. It seems paradoxical that 
the public should pay such a salary to enable the leader of the 
Opposition to obstruct public business as much as he can, to take 
the maximum advantage of the Government’s mistakes, and to 
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;ry to prove that the Government is ruining the country. More 
ibsurd is the fact that the Government sets aside time in order 
that the Opposition may censure the Government. But it does 
not appear absurd at a!] when we consider that the Opposition 
provides the major check upon corruption and defective adminis¬ 
tration. The existence of the Opposition shows that the Govern¬ 
ment is prepared to meet criticism by rational argument. 

The Opposition tries to come to power by dislodging the 
Government from office. The leading persons in the Opposition 
camp form the “shadow cabinet.” They do not usually raise 
issues which are fundamental in character. There is general 
agreement between the Government and the Opposition in essen-. 
tial matters. The co-opferation between the parties is closest in 
war or in time of threat of war, or at any other grave crisis. The 
Labour Government of 1929—1931 invited the Opposition leaders 
to take part in some aspects of the work of the Committee of 
Imperial Defence. Both the Libera! and the Conservative leaders 
came forward to help the Labour Government during the crisis 
of 1931. The Labour leaders in Opposition in 1937—38 did not 
attack the ministry on the ground that they were not taken into 
confidence regarding defence measures. They have promised to 
help the Government in the prosecution of the War in September, 
1939. All the parties have so long pledged themselves to the 
protection of private ownership of means of production. But with 
the growth of economic discontent it is likely that the Labour 
Party would seek to destroy private property. In that case the 
agreement between the Government and the Opposition would 
cease to operate. But at present the government is carried on by 
the Prune Minister in close collaboration with the leader of the 
Opposition. Hence Bernard Shaw has remarked that “The 
English Prime Minister knows the leader of the Opposition better 
than he does his own wife.” 

XVI. The Permanent Civil Service 

It has been said that the efficiency of English administration 
is due to the efficient staffs of permanent Civil Servants. The 
Civil Service is the incorruptible spinal column of England. As 
has been already stated, the ministers who are the R , Ution of 
departmental heads are- mostly amateurs and besides, 
their tenure of office is quite short. But the Civil with” 

* Servants who are skilled in the technique of detailed 
administrative work, can well manage the departments. The 
Civil Servants are non-party men and are not allowed to take part 
in politics. The principles upon which Civil Servants act have 
been stated by Sir Warren Fisher in his Evidence before the 
Boyal Commission on the Civil Service in 1929. He observes 
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that “Determination of policy is the function of ministers, and 
onQe a policy is determined it is the unquestioned and unques¬ 
tionable business of the Civil Servants to strive to carry out that 
policy with precisely the same good will whether he agrees with 
it or not. That is axiomatic and will never be in dispute. At the 
same time it is the traditional duty of Civil Servants, while deci¬ 
sions are being formulated, to make available to their political 
chiefs all the information and experience at their dispo'sal, and to 
do this without fear or favour, irrespective of whether the advice 
thus tendered may accord or not with the minister’s initial view. 
„The presentation to the minister of relevent facts, the ascertain¬ 
ment and marshalling of which may often call into play the whole 
.organisation of the department, demands of the Civil Servants the 
greatest care The presentation ol inference from the facts equally 
demands from him alt the wisdom and all the detachment he can 
command ” The quality of the work of the Civil Servants is 
largely determined by the quality of their Parliamentary chiefs 
Ministers secure the service they deserve from the Civil Servants 
If they have a policy, and the determination to carry it through, 
their Civil Servants will act with confidence and decision 

The Civil Servants were formerly lecruited b> nomination but 
as this system did not ensure efficiency a change was found 
desirable The East India Company obtained good 
clvU*" ° f results b> introducing the system of competitive exami- 
thIi V r nation in leciuiting then officers This example was 

taken up by the English Government and in 1854 a 
Commission headed by Macaulay recommended the Htep In 1870 
Gladstone issued an Order-in-Council making open competitive 
examinations obligatory piaetically thioughout the Civil Service 
The examination for entry is a test of general intelligence, and 
not of special qualifications foi a particular department The 
Civil Service, in the broadest sense, consists of some five lakhs of 
persons, of whom 3,30,000 are employed in mdusfrial establish¬ 
ments such as the Arsenal and the Dockyards and the Post 
Office. They carry out merely routine work and are not called 
npon to display initiative, nor to take responsibility The second 
class consists ot some 70,000 clerical officials, who for the most 
part perform routine work, and apply well-worn precedent to 
new material The third class consists of 16,000 executive 
officials, some 2500 inspectors m different departments, and 
nearly 7000 professional, technical and scientific workers These 
officers are responsible foi preparing the materials for policy, and 
not for initiating policy The highest class of officials, consisting 
of some thirteen hundred tnembeis, who advise the ministers and 
play an important part m shaping policy They are usually 
brilliant graduates of Oxford and Cambridge, and belong to the 
same social class as the ministers. Seventy-five per cent of the 
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Civil Servants, in the broadest sense, receive less than rnpees two 
hundred and forty per month or four pounds per week. There 
are only some five hundred posts of which the salaries are .£1000 
per annum and upwards. Heads of departments receive £3000 
per year or Rs. 4000 per month. Considering the much higher 
cost of living in England, the highest grade of Civilians receive 
much lower salary than the members of Indian Civil Service, 
The members of Civil Service are allowed to vote in parliamen¬ 
tary elections. But with a view to safeguard their absolute 
neutrality they are denied the right to contest in any election, 
central or local. They are not even allowed to participate in any 
political controversy nor to write on current affairs. 

The Civil Service in England is exceptionally efficient and free 
from corruption. Its efficiency is due to the method of recruiting 
and promotion, the security of service and guarantee 
of pension. It has been able to attract the best class 
of men and women to it. It avoids partisanship partly 
because its members are forbidden to take part in 
politics, but mainly because its members through long tradition 
think of themselves as administrators and pride themselves on 
their ability to carry out the decisions of the Labour, Conserva¬ 
tive or Coalition Governments with equal aptitude. There has 
been indeed some criticism of the Civil Service in recent years. 
The main charge against it is that it is deliberately seeking power - 
and attempting to set up a Bureaucracy in England. We shall 
discuss this charge in a later chapter. 

It has been pointed out by some critics that the system of 
examination is faulty, that too much emphasis is laid on the 
classics which gives advantage to the graduates of 
Oxford and Cambridge, and that the departments work •n<««a 
at a very slow speed. High posts are still practically 
reserved for the sons of the upper classes in society, because of 
the insistence on high academic qualifications, which can be 
secured by those who can afford to pay the expenses. Most of 
these criticisms are not well-deserved. Prof. Laski, who has beefi 
a member of the Civil Service Tribunal for a long time, observes 
that a number of officials, whose ability would fit them for the 
highest class of work remain unused or undiscovered mainly 
because the grades of the service are too rigid, the methods of 
promotion below the administrative class are too mechanical and 
because very little encouragement is given to deserving officers.^ 
‘'Another charge against the Civil Service is that its members took 
the initiative in increasing the scale of their own remuneration. 
Its critics point out that with the increase in salary there has not 
occured a corresponding increase in efficiency or devotion to duty. 
In December, 1942, the Select Committee on National Expendi¬ 
ture made a number of proposals for raising the efficiency of the 
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Civil Service in modern conditions. The Government has 
rejected each one of the Committee’s specific proposals, bat has 
promised that in every department the work concerned with 
organisation and methods will be given a new importance. 

When Mr. Charehill formed his government on May 11, 1940, 
the leaders of the Labour and the Liberal Parties joined him and 
a real Opposition ceased to exist. The Et. Hon. 
Opposition H. B. Lees Smith was formally made the Leader of the 
,h ' Opposition, but so artificial was his status that the 
salary of the post was suspended. The Opposition has 
become, in fact, a part of the government. The Speaker has 
, declared that the Opposition Bench may be occupied by those of 
any Party who have held office in previous governments. 

The Civil Service in England, during the present war has 
prbved itself rather inadequate to the task before the nation. 
The superior members of the Service are recruited from the upper 
middle class, and they cannot usually rise above the 
riadarbi* prejudices or considerations of convenience of that 
Aepraut c i a8S Jn the crisis of the war bold experiments are 
being made at the socialisation of services, but the Civil 
Service is tending to set the limits of experiment more narrowly 
than the circumstances demand. Prof. Laski in a recent article 
in the Political Quarterly (March, 1942), observes : “Innovation 
on the grand scale, utter frankness, relentless attack upon 
obstructive interests, rapid adaptation to the wholly unexpected, 
the ruthless rejection of the men who do hot rise to the occasion, 
these are the qualities for which war calls in officials ; and they 
_ are pretty exactly the qualities against which the main genius of 
our Civil Service has been directed." 



CHAPTER XXIV 


THE ENGLISH CONSTITUTION (Contd.) 
LEGISLATURE AND JUDICIARY 

I. The Sovereignty of Parliament 

% 

The chief characteristic of the English Constitution is the 
Sovereignty of Parliament. The supremacy of Parliament appears 
from a superficial study to be limited by the authority of the 
King, by the discretion of the Judges, by the power of the 
Cabinet and the Civil Service. But Parliament does actually 
control all these agencies of Government. George VI owes his 
very position to the Act of Settlement of 1701 and the Abdication 
Act of 1936. It has already been shown that most of his political 
activities are controlled by ministers, who are responsible to 
Parliament. The jud^s can indeed make law by their interpre¬ 
tation of law, hut Parliament can overrule their decision by 
statute. The judges decided in the Taff Vale case in 1901 that 
the Trade Unions could be made responsible for damages, but 
the Trades Disputes Act of 1906 counteracted this decision. 
The ministers exercise great powers only with the consent of 
Parliament. The Civil Service derive their authority from statute 
and are subject to parliamentary criticism. The Sovereignty of 
Parliament may be exemplified, by a reference to the three 
propositions, propounded by Mr. Dicey :—(i) There is no law 
which Parliament (i.e. the King-in-Parliament) cannot make ; 

(ii) There is no law which Parliament cannot repeal oi modify ; 

(iii) There is under the English Constitution no marked or clear 
distinction between laws which are not fundamental or constitu¬ 
tional and laws which are. Parliament has power to make any 
change in the constitution it likes. It altered the succession to 
the throne by the Act of Settlement in 1701. It changed the 
religion of England by the Act of Supremacy in 1534. It enacted 
a legislative union with Scotland in 1707 and with Ireland in 
1800. These two Acts of Union fundamentally changed the 
constitution of the House of Commons and the House of Lords. 
The most striking instance of the omnipotence o"f Par¬ 
liament is to be found in the passing of the Septennial 

Act in 1716. The Parliament which had been elected 
for three years in 1715 not only extended the duration 
of future parliaments from three to seven years, but also prolonged 
its own duration by four years by this Act. The Septennial Act 
“proves to demonstrate that from a legal point of view Parliau^nt 
is neither the agent of electors nor in any sense a trustee for its 
constituents. It is legally the sovereign power of the state, and 
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the Septennial Act is at once the result and the standing proof 
of suoh Parliamentary sovereignty." 

Parliament can repeal any law it likes. It is impossible to 

limit the absolute sovereignty of Parliament even by _ 

passing laws declared to be unchangeable. Thus «o r*p*»i 
though the permanence of the established church of 
Ireland was guaranteed by the Act of Union, yet the Irish church 
was dis-established in 1869. 

In the Constitutions of Prance and U. S. A. a distinction exists 
between the Fundamental or Constitutional laws and 
mSatlillw kbe Ordinary laws. The legislatures of these countries 
are not competent to change the fundamental laws. 
But there is no such fundamental law in the English Constitution. 
No other body in the state has any power of legislation indepen¬ 
dent of Parliament. Even the legislatures of the Self-governing 
Dominions make laws by virtue of the delegation of power by 
Parliament. The Stuart kings had claimed and exercised the 
power of making law by their prerogative authority. But the 
Glorious Revolution finally established the sovereignty of 
Parliament. 

II. Composition and Functions of the House of Lords 


The House of Lords is composed of hereditary peers, elective 
peers, spiritual lords and Law Lords. Conferment of a baronage 
necessarily bestows the right to a seat in the House 
ro’ropetition Lords. Only one member of a noble family may sit 
in the Lords, though his sons may bear the title of 
barons, unless, of course, any of those Bons is made a baron in his 


own right. On the passage of the Act of Unio 
Scottish peers 


1707 sixteen 




meet and elect sixteen 




tmjEEEaS 


Scottish peers 


J pnirf^oniij 


_ _ ©sides the hereditary an 

elective peers, the two Archbishops and twenty-four of the 
Bishops sit in the House of Lords by virtue of their office. Further, 


there are seven Law Lords, or more strictly, Lords of Appeal in 
ordinary, who sib as life peers’only, unless they are, beyond this 
ex-officio ennoblement, created peers in the usual way, in which 
case, of course, they become hereditary peers. 


There are in all over seven hundred and fifty members of the 
House of Lords, of whom Lord Sinha iB the only Indian peer. 
But the normal attendance of the House is , about thirty-five. 
Iffiring the last twenty years only on thirteen occasions more 
than two hundred members have been present in any debate. 
This is due to the fact that peerage is conferred on people 'who 
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are very wealthy or influential in the Party or on persons who have 
acquired eminence in Arts, Letters, Science, Trade, Industry or 
in Civil and Military Service. Very few of them have any real 
interest in politics. Mr. Ramsay Muir has called the House of 
Lords “the common fortress of wealth.” 

The powers of the House of Lords up to 1911 were theoretically 
co-equal with these of the Commons. But the Parliament Act of 
1911 Iras restricted the power of the House in several The 
important particulars. The power of the House of ParUament 
Lords over Money Bills has been virtually abolished by ' ° 
the Act of 1911. If the Lords withhold their assent from a 
Money Bill, (that is, a Bill raising taxes or making appropriations 
and decided by the Speaker of the House of Commons as a 
Money Bill) for more than one month after it has been passed 
by the House of Commons, the Bill may become an Act on the 
Royal assent being signified without the consent of the Lords. 
The Act of'1911 has also curtailed the legislative authority of the 
House pf Lords. If a Bill other than Money Bill is passed by 
the Commons in three successive sessions, whether of 
the same Parliament or not, and is rejected by the 
Lords, it may on a third rejection by them be presented ^““ d “ 
for the King’s assent and on receiving that assent will 
become a law, notwithstanding the fact that the House of Lords 
has not consented to the Bill, provided that two years have 
elapsed between the second reading of the Bill in the first of 
those sessions and the date on which it passes to the Commons 
for the third time. Under such procedure the Welsh Church was 
dis-established. /By this Act the maximum duration of a Parlia¬ 
ment has been fixed at five years. It does not sit continuously 
throughout this period. But it sits for certain periods 
known as sessions. As a general rule there is one 
session in each year, beginning about the end of January 
and ending in August. Occasionally another session is held in 
autumn. 

The Lords used to enjoy certain special privileges, which they 
have gradually lost. The only formal privileges which they still 
enjoy are those of access to the King for the purpose Priv( | rtti 
of-discussing public affairs and of recording a protest ofu,e 
against any decision of the majority of the House in 
the Journals of the House. Their privilege of voting by proxy 
was abolished by a Standing Order in 1868. The privilege of 
being tried by their "peers” in the House of Lords in cases of 
‘ felony has been abolished by an Act in 1936. 

The House o£ Lords has very little active control over the 
administration. No ministry resigns simply on account 
of an adverse vote or a vote of censure in the House tac houm 
of Lords. ' Suml * 
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But it would be wrong to think that the House of LordB 
has lost all its powers. It has the right to remonstrate, the 
Utility of to criticise, the right to deal freely with all 

tfce tt wm measures, excepting those that involve the fate of 
parties ; the right to formulate an emphatic protest 
against legislation of which it disapproves, and the right to 
compel a government to submit its controversial proposals to more 
than two years of public discussion before it could pass them into 
law. The House of Lords performs some very useful public 
services. (1) It is a revisory chamber in a limited sense. The 
Lords cannot altogether reject a measure passed by the Commons, 
but they can postpone it for two years. Many Bills are found after 
two years to have been imperfect. “Time reveals defects, new 
points of view develop, grievances change, people want more or 
less drastic provisions.” Thus the House of Lords by its refusal 
to give assent to a Bill can afford time to the public and the 
Government for a cool deliberation of the subject. The House of 
Lords is a ventilating chamber. It is an admirable arena for the 
discussion of those larger questions of public policy, questions of 
imperial interest or of social and economic reforms which the 
Commons, absorbed in the exigencies of the passing hour, dismiss 
as irrelevant or academic. The House of Lords is a “reservoir of 
Cabinet ministers.” It is very difficult for a Cabinet minister 
to administer a department and at the same time to attend the 
sittings of the House of Commons regularly. So some Cabinet 
ministers are taken from the House of Lords. Ministers for 
foreign affairs are generally selected from the House of Lords, 
because a Lord is not to seek election and so is not under the 
necessity of giving an account of his administration of foreign 
affairs, which ought to be kept secret. The Act of 1937 provides 
that there must be at least two Cabinet ministers of the highest 
rank in the Lords, as well as the Lord Chancellor, and normally 
the Lord President of the Council or Lord Privy Beal or both. 
In the Cabinet of Lord Salisbury there were ten peers, in that of 
Mr. Balfour eight and in the Chamberlain Cabinet in June, 1937, 
six Lords. 

The House of Lords is the Supreme Court of Appeal in 
England. Appeals from India and some of the 
Dominions are decided by the Privy Council. But the 
House as a body as long since ceased to exercise its 
judicial functions, which it inherited from the Great 
Council of Norman times. These functions are now always 
Li& rr m exer ?ised by the Lord Chancellor who is the ex-officio 
president of the House of Lords, and seven Lords of 
Appeal in Ordinary, who are learned judges appointed as life peers 
specially to perform this duty. These Law Lords are occasionally. 
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helped by other Lords who have served as judges of the higher 
courts or who are specially learned m the law 

HI. Strength and Weakness of the House of Lords 

It has been said that the strength of the House of Lords lies 
in its weakness. It is not as powerful an upper chambei as the 
Senate in the U S A or in France and that is why the existence 
of the House of Lords has been tolerated during more than two 
centuries. Its hereditary principle is certainly incompatible with 
a democratic form of government, but since it is not the creation 
of a single monarch but is a historical growth, some elements of 
a representative character have been ascribed to it It has to be 
admitted that the House of Lords represents various important 
interests, experience and knowledge and diaws its members fiom 
nearly all sections of the English society, excepting, of course, 
the masses. Of the 729 peeis who comjmsed the House of Lords 
in May, 1936, 246 owned land, 112 were directors in insurance 
companies, 74 in financial or investment houses, 67 in banks, 64 
in railway companies, 49 in ship-building or engineering compa¬ 
nies, and so on Besides, the House of Lords has a distinctive 
character of its own, for the ancient lineage in most cases, wealth 
and social status of its members place the Lords in a position 
of influence and power Further, its utility as a check to the 
Lpwer House and as a safeguard against the excesses of democra¬ 
tic elements, has been recognised and this tact has rendered the 
existence of the House of Lords almost indispensable Prof. 
Laski, who cannot be suspected of holding any brief for the 
House of Lords, observes “For normal purposes, therefore, the 
House of Lords is a body of less than fifty members There is 
no doubt that, as su,ch a body, and in quiet times, it possesses 
great merit. Its mam debates are likely to be conducted, on eithei 
side, by statesmen of standing and experience, with occasional 
interjections from representative churchmen or an eminent law- 
lord. It is a leisurely chamber , and in quiet tunes again, it can 
scrutinize with a leisured efficiency the bills sent up to it from 
the House of Commons. It can raise, also, large public question! 
which the Government of the day does not believe to be ripe foi 
legislation.” 

But it must be admitted that the House of Lords consists ol 
many peers who take little interest in political affairs It hai 
been calculated that of the 729 peers in 1938, 371 or more than 
half, never once spoke in any debate in the House of Lords from 
1919 to 1931 ; 111 of them never voted in a single division ; th< 
average number taking part in a division was 83 ' If this be the 
average number of peers taking active interests, the House o' 
Lords may be as well reduced to two hundred members. 
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IV. Reform of the House of Lords 

From time to time the cry has been raised to mend or end the 
H6use of Lords. As the parliamentary system has become more 
c«u« of aQ d more democratic, the House of Lords appears more 
diuutufac- and more to be an obsolete anomaly. Ninety per cent 
JMk of the members of the House of Lords are hereditary 

Lo,d * peers, while the House of Commons is a representative 
body. Moreover, the House of Lords, as the “common fortress 
of wealth” is conservative in temperament and opposed to all 
socialistic ideas. When the Government is formed by the Con¬ 
servatives there prevails harmony between the two Houses ; but 
when the Labour Government comes to office with a programme 
of social amelioration and redistribution of national income, the 
House of Lords offers stout resistence. Mr. Ramsay Muir is of 
opinion that since the passing of the Parliament Act of 1911 the 
House of Lords has become “only a revising and delaying body ; 
and not very effective even for that purpose.” But the House of 
Lords can effectively use its delaying power at exactly*" the 
moment where it needs the power to fight against the encroach¬ 
ment of their wealth. The Socialistic ground of opposition to the 
House of Lords has been stated by Sidney and Beatrice Webb 
thus : “Its decisions are vitiated by its composition—it is the 
worst representative assembly ever created, in that it contains 
absolutely no members of the manual working class ; none of the 
great classes of shopkeepers, clerks and teachers ; none of the h4lf 
of all the citizens who are of the female sex ; and practically 
none of religious nonconformity, of art, science or literature.” ' 
No political party in England is satisfied with the composition of 
the House of Lords, because at present it is an unwieldy body 
and because majority of its members do not take any interest in 
politics. The Conservatives as well as the Labour Party are 
dissatisfied with the present powers of the House of Lords, but on 
different grounds. The Conservatives wish to restore to the House 
of Lords the powers it has lost by the Parliament Act of 1911 ; 
while the Labour Party does not like to allow it to retain any 
power to interfere with the effective passage of the Government 
programme to the statute book. 

Inspite of the general agreement with regard to desirability of 
reforming the House of Lords, the practical difficulties in the 
path of reform have been found insurmountable. Laski 
SuHnu observes that “if the House of Lords is left"as it is, a 
«r Lo»* conflict, sooner or later, with a Socialist Government 
is inevitable ; that if it is reformed by the Conservative Party, a 
chamber would result entirely inacceptable to the Left; and that 
if it is reformed by the Labour Party, the character of the new 
chamber would be entirely inacceptable to the Right.” This ia 
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the reason why all schemes of reform propounded from time to 
time have ended in failure. 

A Conference on the Reform of the Second Chamber, appointed 
by the Prime Minister iu August 1917, and presided over by 
Lord Bryce, recommended' that the House of Lords 
was to be a smaller body consisting of 327 members, nJJVrce 
besides the representatives of Ireland. The House of Confcre ” c * 
Commons, grouped according to thirteen original divisions, • was 
to elect three-fourth of the members, i.e., 246 by secret ballot and 
proportional representation. The system was to be put in opera¬ 
tion by degrees, as no single House of Commons was to choose 
not more than one-third of this number. The remaining 81 
members were to be elected from the whole body crt peers by a 
Joint Standing Committee of the two Houses. Members of both 
the groups were to be elected for twelve year terms, and in each 
group one-third of the members were to retire after every four 
years.* As regards the powers of the reconstituted House, it was 
proposed that when there should be doubt whether a measure was 
to be regarded as a money bill the question should be settled, not 
by the Speaker of the House of Commons, but by a Joint 
Committee on financial bills, consisting of seven members elected 
by each House for the duration of a Parliament. When the two 
Houses could not agree on a bill, there should be a “free 
conference” consisting of twenty members of each House 
appointed at the beginning of a Parliament and ten members of 
each Honse added by the Committee of Selection on the occasion 
of the reference of any particular bill. The House of Lords was 
not to have the power of making and overturning ministries or of 
vetoing money bills. The proposals of the Conference were never 
voted. 

• 

In 1932 Lord Salisbury made certain proposals of reform with 
a view to create a Second Chamber strong enough to resist 
Socialism. According to his plan the House of Lords 
is to consist of some three hundred members, half of. SrfjJfcorya 
whom were to be elected for twelve years by the here- pU " 
ditary peerage and the remaining half nominated by the Govern¬ 
ment for the same period. The power of the Crown was to be so 
restricted as not to enable it to create ^more than twelve new 
peerages in a single year. A Joint Committee of both Houses 
j.Under the Chairmanship of the Speaker is to decide whether a bill 
is a finance bill or not. No further reform of the Honse of Lords 
was to be undertaken without the consent of the existing House 
of Lords. 

In July, 1934, the Labour Party declared in a pamphlet entitled 
H tor Socialism and Peace—The Labour Party’s Programme of 
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Action” that ‘‘the Labour Party, given a majority, would interpret 
the mandate as conferring upon it the right, particu- 
d»L«baar larly if the House of Lords seeks to wreck its essential 
p * rt,r measures, forthwith to proceed to the abolition of that 
Chamber. ” Some members of the Labour Party suggest that the 
House of Lords should consist of one hundred members, elected 
by each newly elected House of Commons from lists prepared 
by its constituent parties in proportion each to its own strength. 
Such a body would be able to advise, encourage and warn 
the House of Commons but not to thwart the wishes of the 
latter. 


V. Composition and Functions of the House of Commons 

The House of Commons consists at .present of 615 members 
elected in large single-member constituencies. There are 300 
members from counties, of whom 230 represent England, 24 
Wales and Monmouthshire, 38 Scotland 8 North Ireland. The 
Borough members are 303 in number of whom 255 represent 
English boroughs, 11 Welsh boroughs, 33 Scottish boroughs and 
4 Irish boroughs. The English Universities send 7 members, 
the Welsh Universities 1, the Scottish Universities 3 and Irish 
Universities 1, in all there are 12 University representatives. The 
Act of Representation of People of 1918 extended Parliamentary 
franchise to all adult male citizens of twenty-one years of age or 
' above who have resided for three months either in the constitu¬ 
ency of residence or in a geographically contiguous constituency. 

Any resident British subject may vote, no matter in 
what part of the empire he has born. Women, of 
thirty years of age or over were given the Parliamentary 
franchise if they were wives of electors or if they wereJjocal 
Government electors as occupiers of £5 annual value. Tl® Act 
of 1918, however, did not concede to women mere residential 
qualification. This defect has been remedied by the Act of 1928, 
by which women’s qualifications for franchise have been placed 
exactly on the same conditions as those already existing for men. 
At present two classes of persons may exercise one additional 
vote. Besides the franchise by virtue of'residence for three 
months, a second vote is possessed (a) by the occupier of land or 
other premises, worth at least ten pounds a year, for the purposes 
of business, profession or trade. The two votes,, however, must 
not he cast in the same constituency ; (b) the possessor bf a 
University Degree or its equivalent who may cast the additional 
vote for representative of his university. But no person may 
exercise both business and university votes. Thus the franchise 
in England fails to be completely democratic only in that while 
most voters have only one vote, a few voters possess two. The 
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Parliamentary electorate of Great Britain and Northern Ireland 
numbered in 1936 almost thirty-two million persons out of a 
population of forty-six million. 

The function of the House of Commons is not to govern 
directly, but to exercise supervision and control over the adminis¬ 
tration. A numerous body like the House of Commons 
can not govern, but it can admirably check and guide nurfaSttrf 
the Government. “The business of making a Govern- Commo, “ 
ment and providing it,” observes Laski “or refusing to provide it, 
with the formal authority for carrying on the public business is 
the pivotal function of the House of Commons upon which all 
other functions turn.” The functions of the House of Commons 
may be classified under the following heads :—Legislation ; 
Financial policy and management of public revenue ; Administra¬ 
tive and executive control ; Discussion of abuses and the redress 
" of grievances ; the testing and selecting of public men m debate 
and their appointment to ministerial offices. 

The most conspicuous function of the House of Commons is 
law-making. Parliament has devised a system by which no 
change can take place in the law without a most careful 
and detailed examination. But the Cabinet has recently 
overshadowed the House of Commons in some respects 
as a law-making organ. There is nothing strange in this. The 
initiative in legislation should not belong to the House, because a 
large chamber can not settle which of the large number of 
problems it shall deal with nor how it shall deal with them. If 
every member proposes bills and the House takes them up, there 
will be very little coherence in lagislation, nor would the public 
know whom to blame if anything goes wrong. The House 
should, however, discuss all the measures proposed by the Cabinet 
fully and freely.” 

Another function of the House of Commons is to control the 
raising and spending of money. But this is not a separate function 
at all. If the House decides that certain types of work ^ 
are to be undertaken, it must provide money for over 
carrying on those works. A close scrutiny of the 
estimates can not, however, be performed by a large body like the 
House of Commons which is heavily pressed for time. The only 
thing it can do is to concern itself with the general policy which 
lies behind the estimates. It can discuss also the problem of 
Ways and Means in general terms. The Chancellor of the 
Exchequer, for example, may be warned by the members that he 
is taxing income or some particular commodity very heavily while 
letting off unearned increment lightly. But the Chancellor of the 
Exchequer may or may not accept any change the members 
might suggest; because he is made responsible for the financial 
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administration If he refuses to accept any particular change the 
House must either give up the suggested change or find out an 
alternative Government 

The third function of the House is to control the machine by 
which the country is governed Every act of the Executive can 
c t be challenged, approved or condemned by the House of 
ofth* Commons, and if it is condemned it has to resign or to 
Execute a pp ea i fc 0 the electorate The House can call attention 
to abuses and demand redress of public grievances This is done 
first by putting questions to ministers On four days in the week, 
for forty-five minutes, Ministers answer questions concerning the 
work of their depaLtments Questions are asked partly for infor¬ 
mation and paitly to bung abuses to light They are the best 
day-to-day check on the work of the Government The process of 
questioning makes the Departments of State realize that they are 
functioning under a close public scrutiny which will continuously 
test then efficiency and honesty If the House be dissatisfied 
with the answer on an important topic, any member may ask 
permission “to move the adjournment of the House on a matter 
of urgent public importance ” Any member may have printed 
on the Order paper a notice that he proposes to call attention to 
some particular matter of grievance 01 cnticism and to move a 
resolution The Leader of the Opposition may ask for a day to 
propose a formal vote of censure on the Government or on some 
important policy it has adopted Lastly, the House of Commons 
may discuss any suspected delinquencies of a Department while 
considering its demand for munev Thel ast two methods are really 
formidable and if the Government be defeated in either case, it is 
compelled to resign or to hold a fresh election But on account 
of the growth of rigid paity discipline, few votes of censure are 
likely to be carried 

The House of Commons is an admirable place for testing men 
Testing the ^ or P^cticd.! statesmanship Here politicians of all 
c/pxcity of degrees of capacity are exhibited to the country, “so 
pu ic men w j len raen 0 f ability are wanted they can be found, 

without anxious search or perilous trial ” 


VI. Committees of the House of Commons 

The pressure for time in the House of Commons is so great 
Different ftiat it cannot do all its works m full meeting. Measures 
Wnd» of that are to be brought before are threshed out before- 
*** band and their provisions carefully weighed and put 
into precise languagd in the Committees of Parliament 
The Cabinet itself is an informal Joint Committee of the two 
Houses. There are four kinds of formal Parliamentary 
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Committees :—(1) The Committee of the Whole ; (2) Select 
Committees ; (3) Joint Committees and (4) Standing Com¬ 

mittees. They are all selected by the Committee of Selection 
which is nominated at the Conference of the Government 
and Opposition party leaders at the beginning of each 
session. The Committee ot the Whole is simply the House of 
Commons itself But the Chairman of Committees presides over 
it instead of the Speaker and the rule ol the House forbidding a 
member to speak more than once on the same question does not 
apply in it The most important and contentious bills aie referred 
to it When dealing with these it is called s.rnply the Committee 
of the Whole. But when engaged upon appropriations (granting 
of Supplies to be spent for particular objects specified by 
Parliament) it is called the Committee ot the Whole on Supply 
When it is engiged in raising the revenue it is called the 
Committee of Ways and Means , when reviewing the accounts 
of India, it is named from that subject. 

Select Committees are of two kinds—the Sessional Committees 
which are appointed regularly every year and other Select 
Committees which are created to consider some Functlonof 
particular matter. Members of the Select Committees commutes 
are generally appointed by the Committee of Selection, 
which is chosen from all the parties by the House itself at the 
beginning of the session Besides the Committee of Selection, 
the Committee of Public Accounts, the Committee on the kitchen 
and refreshment rooms are the other seasonal Committees The 
function of a Select Committee is simply to collect evidence and 
examine witnesses and to present these together with thu report 
of their conclusions to the House of Commons Select Committees 
expire when they have made a report upon the special matters 
'entrusted to their charge. 

Joint Select Committees from the Lords and Commons are 
appointed chiefly for considering Private Bills and for 
settling the differences between the two bodies amicably. cJmJatM* 
Each Private Bill Committee consists ot four persons. 

There are six Standing Committees whose deliberations take 
the place of debate in the Committee of the Whole. Bills which 
pass through the ‘second reading’ are referred either 
to the Committees of the Whole oi one ol the six committees 
Standing Committees. Standing Committees once 
appointed last throughout the session and consider all bills of 
non-contentious nature. 

VII. Speaker of the House of Commons 

The Speaker is the President of the House of Commons. In 
the early days of Parliament, the Speaker used to bear the peti- 
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tions of the Commons and urge them upon the attention of the 
monarch He was called the Speaker, not because he 
tb« d«om delivered speeches in the House of Commons, but because 
he was the spokesman of the House in its dealings 
with the Crown Now-a-days the Speaker does not take part in 
any debate. 

The Speaker is, in theory, elected by the House itself , but 
in practice the Prime Minister selects a suitable person after 
Portion making certain that the selection will be acceptable to 
otthe the House He is formally proposed by a member at 
Spokec beginning of each Parliament, seconded by another 

member belonging to the opposite party , and the other members 
‘call him to the chair’ by acclamation. Once elected to the Chair, 
the Speaker gives up his allegiance to the party to which he 
formerly belonged Not only does he conduct the business of the 
House impartially without any party bias, but also keeps himself 
scrupulously aloof from even political clubs and party newspaper’s 
He is invariably re-elected to the House without any contest. No 
political party sets up any candidate to contest his seat He is 
also unanimously re-elected to Speakership so long as he is 
willing to serve in that capacity. He has a salary ot £5000 a 
year A wing of the Palace of Westminster is assigned to him 
as his official residence On retirement he is usually promoted to 
peerage and is allowed to draw a liberal pension An Oider-in- 
Council fixes his precedence after the Lord President ot the 
Council, that is, seventh m the realm. 

In the sixteenth century the person best suited to the position 
QnaUfic*- Speaker was described as “a man big and comely, 
stately and well-spoken, his voice great, his carriage 
***' majestical, his nature haughty, and his pur 3 e 

plentiful ” Now-a-days emphasis is laid on mental rather than 
on physical qualifications The Speaker must be of judicious 
temperament, vigilant, imperturbable and tactful in handling 
men and affairs 

The Speaker has to discharge important functions He guides 
and controls the deliberations of the House, decides points of 
order and announces the result of votings He interprets the 
rules of the House authoritatively and gives rulings in contro¬ 
versial matters regarding procedure of business His ruhng 3 
cannot be called in question He has the right to suspend 
any member from the House if he finds him behavtng in 
a disorderly way He can adjourn the House in case of a 
serious disorder prevailing in the House. The Speaker does not 
allow questions to be asked where the central departments do not 
owe responsibility to Parliament. He has the right, according to, 
U standing order of 1919 to pick out for discussion those parti- 
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cular amendments which he deems most appropriate from among 
the amendments proposed for any motion, schedule or clause of a 
bill. As he can, thus, hop like a Kangaroo from amendment to 
amendment, this form of closure of debate is known as 
“Kangaroo ” The Speaker prevents direct criticism of the King 
in the House By the Parliament Act of 1911 he has been made 
the sole authority to determine whether a particular measure is 
or is not to he considered a Monev Bill. Prof Keith suggests 
that if a grave foreign or internal crisis occuis when Parliament 
is not in session, the Speaker should be authorised to summon 
the Commons oil the request, not merely of the Prime Minister, 
but also on that of the leader of the Opposition or of a specified 
number, say, of 100 members 


VIII. Privileges of the House of Commons 

The House of Commons claims some privileges lormally and 
others informally Of the formal privileges there are three in 
number First, the Commons has collective access to 
the person ot the sovereign and they claim the most 
favourable construction of their proceedings Secondly, 
the members of the Hoitse of Commons enjoy freedom from 
arrest during the session of Parliament and for a period ol forty 
days before and after the session But this privilege does not 
extend to cases where a member is charged with indictable 
offences and for contempt of court 

Thirdly, the members enjoy the pnvilege ot freedom of speech. 
If any member attacks another in unparliamentary language, the 
House itself may censure, suspend or expel him On 
the famous case ol Stockdale vs. Hansard it was decided of 

that any papers published by order of either House of 
Parliament are absolutely privileged even if the speeches reported 
are defamatory. But if a Private member reprints a defamatory 
speech he will be liable to prosecution 

Privileges not formally claimed but as a rule enjoyed by the 
House of Commons include the right to . regulate the filling of 
vacancies in the House. Up to 18(i8 the House itself B tn 
used to decide all election petitions. But now a tribunal fiiiup 
of two Judges decide such cases. The House, however, c 
has retained the right of taking notice of any legal disqualification, 
such as conviction for felony In India the executive government 
regulates such disqualifications. 

The House of Commons regulates its own affairs, exempt from 
judicial intervention save in the case of crime. The House 
enjoys also the privilege of punishing disrespect to its 
members or itself, interference with its procedure or its orS«*nd 
officers, or with witnesses who have given, or are tp 
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give, evidence before it, The House has power to admonish, 
reprimand, or commit offenders to prison for the duration of the 
session and may fine, though the power is disused. 


IX. Duties and responsibilities of a Member of Parliament 

A member of the Commons is elected by local constituency, 
to which he has special duties But he is not a mere delegate or 
a memb« mouthpiece of his constituents He is responsible for 
■•notemen the interests of the country at large and not simply for 
* the interests of the locality from which he is elected. 

He is influenced by the wishes of his constituents and by the 
action of his party, but he does not surrender the right of inde- 
pendent judgment Burke in his classical Bristol speech of 1774 
said —“It ought to be the happiness and glory of a representative 
to live in the strictest union, the closest correspondence and the 
most unreserved communication with his constituents Their 
wishes ought to have great force with him , their opinion high 
respect , their business unremitted attention . your representa¬ 
tive owes you not his industry only but his judgment, and he 
betrays instead of serving you, if he sacrifices it to your opinion ’’ 

Up to the eighteenth centurv it was sometimes the custom 
for the constituencies to send instructions to their members. 
Member's When the nuiubei of voteis increased as the effect 
•Urtisnceto ot the passing ol the First Reform Bill, it was no 
longer possible to issue precise mstiuctions to the 
membeis The Redistribution Act of 1885 weakened the old 
corporate character ot constituencies and strengthened the view 
that a merabei represents the country as a whole At present 
a member sits in the House ot Commons less as the representa¬ 
tive of a particular locality than as a member ot the political 
party which had obtained a majority of votes in that locality 

If in earlier tunes a member had been an agent of his 
constituents, now he has become an agent of the party to which 
Hi»relation owes allegiance He might not hold exactly 

ccmatltveiity opinion at, the leader of his party, yet he 

«ma ency wou j^ g enera iiy vote W1 th them The fear of defeat of 

the party and consequent feai of dissolution of Parliament act as 
checks on the free action of a member If after his election a 
member should change his party, he could not be required to 
resign his seat But the member who changes his party, 
generally offers to resign hia seat and submit hiruseli for re- 
election in order to ascertain whether his action meets with 
approval of the majority of his constituents A member, 
at present, is expected to ask questions in the House about 
matters which affect the interest of his constituents. He 
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communicates by post the ministerial reply to these questions. 
In discussions about private bills, he upholds the interests of his 
constituency. 

X. Procedure of Making Laws 

There are three kinds of bills which are discussed and 
considered by Parliament These aie Public or Ordinary Bills, 
Money Bills and Private Bills There are different 
kinds of procedure for different classes of bills Public K”' g 
or Ordinary bills are those which deal with matters JjjJJ 1 * 
of general importance and which, when enacted, 
alter the general law of the country Any member of Parliament 
can introduce an ordinary bill Some bills are introduced by 
members of the government, while others aie introduced by 
private members Though there is no difference in procedure 
between a government bill and a private member’s bill, yet the 
chances of the latter being passed into law are very little. 
An ordinary bill may be introduced in three ways —(1) A 
motion for leave to bring in a bill with a speech explaining the 
object of the bill may be made It is followed by a debate 
and vote Important government bills are introduced in this way 
(2) A shorter procedure has been adopted by a standing order of 
1888 by which a motion mav be made to bring in a bill. 
Ten minutes are allowed for the mover and his opponent to 
speak, after which the Speaker mav put the question After an 
order to bring in a bill has been obtained in either of these ways, 
the question that the bill be read first time is voted upon without 
amendment or debate (8) The shortest process has been 
established in 1902 It permits a member to present a bill 
at once which is then read for the first tune without any order 
or vote of the House The second reading is a formal debate 
on the principle of the bill, which may last more than one day 
and in which set speeches are made by the most important 
ministers and members of the House No word or line of the 
bill is altered in such a debate. Those who oppose the bill 
and want to kill it propose “that this bill be read a second time 
this day six months or some other time at which the House 
is expected not to be in session If such an amendment is 
passed, the bill is defeated and no further step is taken with 
regard to it. 

’After the second reading the bill generally goes either to the 
Committee of the whole House or to any of the six Standing 
Committees. The Committee goes through the bill, clause by 
clause, discussing any amendment that may be proposed and 
determining as to each clause as to how it should be amended. 
It takes weeks or even months to consider a bill in the Committee. 
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When the discussion is finished and the whole bill is gone 
through, the Chairman of the Committee makes a single report 
to the Speaker merely stating whether the bill has been amended 
or not. The House discusses and determines whether' any 
further alterations or additions should be made. 


The final stage in the House of Commons is the third reading. 
At this stage only formal or verbal alterations are allowed. 
The bill must be accepted or rejected as it stands. The 
House considers the bill as a whole and determines whether in 
its opinion the measure ought or ought not to become a law. 

The third reading having been approved of, it goes to the 
House of Lords to pass through similar stages in a similar process. 

The House of Lords may reject an ordinary bill 
or introduce into it substantial amendments. If the 
House of Commons refuses to accept these amend¬ 
ments, or if it is rejected, the bill is dead for that 
But if the House of Commons wishes it to become law 
and passes it twice again through all the stages in course of two 
years, it goes to the King for his approval. When a hill receives 
the Royal assent, it becomes law. 


Procedure 
in the 
Second 
Chamber 


session. 


Private bills are those which deal with matters in which a 
particular locality or a particular person or a body of persons is 
interested, e.g. bills for acquiring lands for railways 
Swanns or tramways, etc. “The object of a private bill is, not 
JjJj*** to alter the general law of the country, but to alter 
the law relating to some particular locality, or to 
confer rights on or relieve from liability some particular person 
or persons” (Ilbert). A private bill usually seeks to give Parlia¬ 
mentary sanction to an individual, municipality or a joint stock 
company to build or extend a railway, to construct a tramway, 
to provide a community with gas, electricity or water, to dig a 
canal etc. As the giving of such permission abrogates private 
rights over land, houses etc., a private bill can not be presented 
to either house of Parliament unless and until the persons likely 
to be affected have been duly notified. Moreover, the promoters 
of the bill must file with the Private Bill Office and the Govern¬ 
ment Department concerned with the enterprise of the kind 
contemplated in the bill, a description of the proposed under¬ 
taking and an estimate of its cost. When the officer, known as 
the examiner of petitions for private bills, certify that these 
preliminaries have.been complied with, the bill may be introduced. 
When it is once introduced, it goes through the same stages, 
namely, the first reading, second reading, committee stage, report 
and the third reading in each house before it receives His Majesty’s 
assent. If, however, the bill is opposed, it is referred to one of the 
committees of Selection, consisting of 4 members in the House, 
of Commons and 5 members in the House of Lords. The 
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proceedings of the committee are of a judicial nature, because the 
members hear the arguments of counsels, take evidence from 
witnesses and consider reports from public departments. If they 
find that the object of the bill as set forth in the preamble is 
not desirable, the bill is dropped. If the committee thinks the 
object to be desirable, it makes a detailed examination of it and 
may make amendments. If the committee gives a favourable 
report, the House usually passes it. 

XI. Money Bills 

The term ‘Money Bill’ covers taxation, appropriation of 
supplies, loans and audits. The Parliament Act of 1911 defines 
it as “a public bill which, in the judgment of the Def j njtion 
Speaker of the House of Commons, contains only M Bm 
provisions dealing with all or any of the following 
subjects, namely, the imposition, repeal, remission, alteration, or 
regulation of taxation ; the imposition for the payment of debt 
or other financial purposes of charges on the Consolidated Fund, 
or on money provided by Parliament, or the variation or repeal 
of any such charges, supply ; the appropriation, receipt, custody, 
issue or audit of accounts of public money ; the raising or 
guarantee of any loan or the repayment thereof ; or subordinate 
matters incidental to those subjects or any of them.” 

Neither all the governmental expenses nor all the taxes are 
voted annually. The management and service of the National 
Debt, the grants to Northern Ireland, the Civil List Contiuuln( 
and other grants to the Boyal Family, and the salaries 
of Judges, the Comptroller and Auditor General, the 
Leader of the Opposition and the members of the 
Unemployment Assistance Board are authorised by Parliament 
by permanent statutes, which, however, can be altered at any 
time. These items of expenditure do not appear in the annual 
Estimates. Similarly, taxes like death duties, stamp duties, most 
customs duties, and certain excises are imposed by continuing 
statutes. 

The financial action of Parliament is governed by three 
principles, (1) “It has become a fundamental principle of sound 
public finance with the English Government that all Princip i e , 
taxations and expenditures are at first placed before J"””, 1 ” 1 } 
tie Commons and when approved of by the House con- 
sisting of the representatives of the people, are enforced 
for the benefit of the country.” (2) The House of Commons cam 
not vote money for any purpose whatsoever, nor can impose a 
tax except at the demand and upon the responsibility of Ministers 
of the Crowd. (3) The House of Commons has got unshared 
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prerogative of controlling finance. The Parliament Act of 1911 
provides that if a money bill passed by the House of Commons and 
sent up to the House of Lords at least one month before the end 
of the session, is not passed by the House of Lords without 
amendment within one month after it is sent to that House, the 
bill, shall, unless the House of Commons direct to the contrary, 
be presented to His Majesty and become an act of Parliament 
on the royal assent being signified, notwithstanding that the 
House of Lords have not assented to the bill. 

The preliminary step to the voting of public expenditure is the 
preparation of Estimates. The unalterable rule is that a written 
statement or estimate is to be presented to Parliament 
showing precisely how much money is expected to be 
needed for a particular purpose and, requesting the grant of that 
amount for the specific purpose. In the autumn of every year 
the Departments prepare their estimates of the coming year in a 
prescribed form giving all necessary details. If a particular 
Department wishes to spend more than what was sanctioned last 
year, it must obtain the sanction of the Treasury, before inserting 
it in the Estimate. The Estimates are then closely examined 
and revised by the Treasury, without whose sanction no Esti¬ 
mate will be considered by Parliament. But the Treasury has 
no control over Estimates where a Vote of credit is sought for 
emergency expenditure such as the conduct of a war. The Esti¬ 
mates sanctioned by the Treasury are then considered by the 
Financial Secretary in their relation to the probable revenue of the 
coming year. The Chancellor of the Exchequer may wish to cut 
dowu general expenditure and ask the Departments to reduce 
their expenditure. If the ministers concerned do not agree to 
his proposal, the matter is referred to the cabinet, where it is 
finally settled on the advice of the Prime Minister. 

The Estimates are divided in five volumes dealing respectively 
with the Army, the Navy, the Air Force, the three Revenue 
Departments, namely, the Board of Inland Revenue, 
Account and the Board of Customs and Excise and the Post Office, 
non A«i* anf l the Civil Estimates. Each of these Estimates is 
further divided into separate groups called Votes- The 
- Votes are in all about 150 in number, and each Vote is further 
sub-diviejed into sub-heads and items. The Estimates of expendi¬ 
ture are presented to the House of Commons during the first two 
weeks of the opening of the session at the end of January or the 
beginning of February. Then at an early date the House re¬ 
solves itself into the Committee of Supply, which is a committee 
of the whole House. The Chairman of Committees, instead of the 
Speaker, presides over the committee. Jhe advantage of discuss¬ 
ing the Estimates in the committee of the Whole House instead 
of the House of Commons itself is that discussions in the 
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committee are less formal and a member may speak more than 
once on one item. The committee, first of all, takes up a prelimi¬ 
nary brief debate on ‘grievances’. This is a legacy of the days 
when the king was all-powerful and Parliament tried to curb 
him by adopting the principle of ‘Redress of grievances must 
precede the voting of supplies’. After this formal affair, the 
Estimates are taken up for discussion But the time at the 
disposal of the committee does not permit a careful scrutiny, as 
only 20 days, scattered throughout the session, are onlv allowed 
for the purpose. The committee adopts resolutions after debate 
and report back to the House. The Report forms the basis of 
the Appropriation Bills. The House can not affoid time to pass 
all the Estimates before the 1st of April, whin fhe new financial 
year begins But with the beginning of the new financial \ear, 
money has got to be spent by the Departments The House of 
Commons, therefore, pass- resolutions giving the government 
provisional authority to spend a limited sum under everv Vote be¬ 
fore the 1st of April. The provisional authority is called ‘a Vote 
on Account. The sums thus gianted to the Civil Service and 
the Army are really credit given to the Departments Tnese 
are expected to defray the expenses of these Departments for 
about five months. All the Estimates are to be finally passed 
by the 15th August, when the session usually ends All the 
Votes together are gathered annualh into the Appropriation Act 
which defines in minute detail how much money may be spent by 
each Department for this purpose or that. It is to be noted 
that the Appropriation Acts or Votes on Account merely 
authorise the spending of money but does not entitle any Depart¬ 
ment to draw the money from the Consolidated Fund Authority 
to draw the money is given by the resolutions passed by the 
Committee of Ways and Means. 

The usual mode of showing disapproval of the policy of a 
Department is to propose, when the Vote of that Department is 
being considered, that the salary of the minister m 
charge of that Department he reduced by £100 Such 
a proposal is tantamount to a vote of no confidence 
The Select Committee on National Expenditure, however, 
reported in 1918 that, “there has not been a single instance in 
the last 25 years when the House of Commons by its own 
direct action has reduced, on financial grounds, any estimate 
submitted to it.’’ 

The business of the Committee of Wavs and Means begins a 
little later than that of the Committee of Stipph. This is also 
a Committee of the Whole House It is before this The 
Committee that the Chancellor of the Exchequer , nna>J 
places the Budget early in the session before the end Fm«c« 
of the financial year. The Budget gives a review of Act 
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the finances of the recent past, gives an account of the expenses 
which are necessary in the coming year, of the revenue which is 
expected, and of the condition of national debt, and finally it 
discloses the Government’s proposal for taxation. The Committee 
passes resolutions re-imposing existing taxes at the rates newly 
agreed upon, remitting taxes, if necessary, and providing such 
new or additional revenues as the needs of the situation require. 
The Income tax, Tea duty, Customs duty on tobacco, beer and 
spirits are revised every year with a view to balancing the 
Budget. The resolutions of the Committee are formally reported 
to the House of Commons, which passes the annual Finance 
Act, through the usual procedure of legislating Public Bills. The 
Finance Act defines the taxes for the year. 

All sums collected under the annual Finance Act and the more 
permanent acts are paid into the Exchequer account of the Bank 
of England, called the Consolidated Fund. The 
CwnptroUer Comptroller and Auditor-General who is independent of 
GounP the Government like a judge, Bees that not a penny is 
drawn from the Consolidated Fund by any Department 
for any purpose not authorised by the Appropriation Act. This 
officer makes a report to the House of Commons showing that 
the money voted for has been spent exactly as the House 
desired. 

XII. Extent of Parliamentary Control over Finance 

In theory the House of Commons is the guardian of national 
finance and exercises its authority over both expenditure and 
taxation. But in practice the control of the House is rendered 
largely ineffective on account of the shortage of time at the 
disposal of the House, the lack of qualification of members to deal 
with highly technical questions, the want of proper organisation 
for dealing with such questions and the antiquated form in which 
the Estimates and Accounts are presented. But it must be 
admitted that the House of Commons does really control the 
taxes which are imposed on the country. The Baldwin Cabinet 
of 1928 proposed a tax on light oils, which would have increased 
the cost of kerosene in poor men’s cottages. Though the Govern¬ 
ment possessed a big majority in the House, yet it had to with¬ 
draw the tax on account of vehement opposition to it. Mr. 
Chamberlain had to abandon the original form of his National 
Defence Contribution. These facts show that there are limits 
beyond which the Cabinet dare not push its majority for fear of 
losing its influence. 

The control over expenditure is, however, much less real. 
Examination and discussion of Estimates of a score of Depart¬ 
ments, some of which spend tens of millions of pounds, cannot be 
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done in the twenty days allotted for this purpose. In the 
accounts, no distinction is made between what is properly due to 
the year’s working and what is really due to other years Nor is 
there any distinction between income account and capital 
account, between ‘dead-weight’ debt and productive debt. So it 
becomes almost impossible to form any clear idea as to the exact 
financial position of the Government The Estimates of one 
Department do not show the cost of services rendered to it by 
othei Departments. The defects in Parliamentary control of 
finance have been described by the Select Committee on National 
Expenditure in the following words ‘The time at its disposal 
is closely restricted It cannot examine witnesses It has no 
information before it but the bulky volumes of the Estimates 
themselves, the answers of a Minister to questions addressed to 
him m debate, and such facts as some Private members may 
happen to be in a position to impart A body so large, so limited 
in its tune, so ill-equipped for inquiry, would be a very imperfect 
instrument for the control of expenditure even if the discussions 
in Committee of Supply were devoted entirely to that end But 
those discussions afford the chief, sometimes the only opportunity 
in the course of the year for the debate of grievances and of many 
questions of policy In the competition for time, those matters 
of greater interest and often of greater importance, usually take 
precedence, and questions of finance are crowded out And even 
if all these obstacles are overcome, and some rare occasion arises 
on W'hich the House of Commons discovers and debates a case 
where a reduction in an Estimate appears desirable, and would be 
disposed to insist .upon its view, the present practice, which 
regards almost every vote of the House as a vote, not only on the 
merits of the question, but for or against the Government of the 
day, renders independence of action impossible ” The House of 
Commons exercises control over finance only indirectly in two 
ways First, it controls the very existence of the Cabinet which 
proposes the money bills and secondly, the annual reports of the 
Comptroller and Auditor-General go to a Committee of the 
House for review. 

XIII. Judicial System of Great Britain 

The Judicial System of Great Britain, as it stands to-day, was 
reconstituted by the Judicature Act of 1873-76 It is based upon 
a division between Criminal and Civil cases, and between courts 
in London and courts in the County 

Minor cases are dealt with in the Courts of Summary Jurisdic¬ 
tion, which are held in rural areas by Justices of Peace and in 
urban areas by a Magistrate. The Justice of Peace is a country 
gentleman, appointed by the Lord Chancellor at his' discretion 

( 
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and serving without pay. Two Justices of Peace constitute the 
Court of Petty Sessions and all the Justices of Peace of the 
County form the Quarter Sessions. A single Justice may convict 
for minor offences; he or a Petty Sessions may bind over a person 
accused of a serious offence to either the next Assize or the next 
meeting of the Quarter Sessions. An Act of 1938 makes it 
possible for a County to employ a paid professional Magistrate in 
place of Quarter Sessions. The Court of Quarter Sessions has 
both original and appellate jurisdiction The original cases are 
heard with the help of Jury. Appeals from the decisions of 
Justices of Peace and the Courts of Petty Sessions are decided 
without Jury. From these courts appeals lie to the King’s Bench 
Division of the High Court or to the Court of Criminal Appeal 
according to the nature of the case. 

The Assizes are terms of court held by Judges of the King’s 
Bench Division of the High Court m London, who make the 
rounds of County towns and provincial centres, hearing criminal 
cases. England and Wales are divided into seven circuits, each 
containing several Counties. Serious criminal cases are tried 
with the help of a Jury. The King’s Bench Division acts as a 
Court of Assize for London and Middlesex. 

Appeal from Assizes may be taken on points of law in any 
criminal case or under certain circumstances on the question of 
fact to the Court of Criminal Appeal, which consists usually of 
three Judges of the King’s Bench Division of the High Court. 
The procedure in this court is simple and inexpensive and it 
represents English Justice at its very best Appeals from this 
court may be carried to the House of Lords with the permission 
of the Attorney-General But the permission is rarely given to 
appeal a criminal case, on a point of law, to the House of Lords. 

Original jurisdiction in Civil cases and cases in Equity in 
England belongs to the so-called County Courts, whose jurisdic¬ 
tion is confined to a district, which is smaller than a County. 
There are one hundred such courts in England. Such a court 
can try cases involving sums up to Cl00 or property worth up 
to £500. A County Court is presided over by a Judge appointed 
by the Lord Chancellor from among barristers of at least seven 
years’ standing From the County Courts lies an appeal to the 
High Court m London. 

The Supreme Court of Judicature consists of two chambers— 
the lower chamber being called the High Court, and the upper 
chamber, the Court of Appeals The High Court consists of 
three divisions—the King’s Bench Division, the Chancery 
Division and the Division of Probate, Divorce and Admiralty. 
The King’s Bench Division is composed of the Lord Chief Justice 
^nd fifteen other Judges appointed by the Crown on the Lord 
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Chancellor’s advice. It has jurisdiction over all classes of Common 
Law actions m Civil and Criminal cases It exercises supervisory 
power over inferior courts and judicial bodies The Chancery 
Division consists of the Lord Chancellor and six Judges. It hears 
appeals from County Courts in cases relating to equity and 
bankruptcy as well as cases arising out of partnership, trust and 
mortgage The Probate, Divorce and Admiralty Division is com¬ 
posed of the President and two Judges From all the divisions 
an appeal lies to the Court of Appeals, consisting of five Lords 
Justices of Appeal, the Presidents of three Divisions of High 
Court, the Master of Rolls, all ex-Lord Chancellors, the Lord 
Chief Justice and the present Lord Chanoellor A final appeal in 
cases of Civil law or Equity may sometimes be taken to the 
House of Lords. 

The House of Lords is the final court of appeal for Great 
Britain and Northern Ireland in all cases of law and equity. 
Seven “law lords” are appointed life members of the House of 
Lords to serve as judicial members Appeals in ecclesiastical 
cases and from the other parts of the Empire are tried by the 
Judicial Committee of the Privy Council It is composed of the 
judicial members of the House of Lords together with additional 
persons learned in the law of the community from which the 
appeal comes 



CHAPTER XXV 

ENGLISH CONSTITUTION ( Contd. ) 

MODERN TRENDS IN THE ENGLISH CONSTITUTION 

I. "The Decline of Parliament" 

In the nineteenth century the functions of Government were 
limited, the number of electors was small, party discipline and 
dunged organization were loose and in consequence of these, 
^tUnoi members of Parliament could exercise effective control 
•r i«men over ever y department of Government. The Duke of 
Devonshire who had served in the Cabinets of Palmerston and 
Bussell said in 1893 that “Parliament makes and unmakes 
ministries, it revises their actions. Ministers make peace and 
war, but they do so at pain of instant dismissal by Parliament 
from office ; and in affairs of internal administration the power 
of Parliament is equally direct. It can dismiss a Ministry if it 
is too extravagant or too economical ; it can dismiss a Ministry 
because its Government is too stringent or too lax. It does 
actually and practically in every way govern England, Scotland 
and Ireland.” But now-a-days one Chamber of Parliament, the 
House of Lords, has been reduced to a position of humiliating 
importance by the Parliament Act of 1911 and by the wholesale 
creations of peers who have neither the capacity nor the willing¬ 
ness to devote their time to public affairs and whose sole quali¬ 
fication to the dignity has been the handsome contribution to 
party organisations. The House of Commons, in the opinion of 
Mr. Bamsay Muir, has shown its “increasing incapacity to 
perform its work, partly through excessive pressure of business, 
partly because of Cabinet dictatorship, partly owing to the faults 
of procedure and the bewildering way in which the national 
accounts are presented ; the result is that the House of 
Commons has no real control over the enormous and growing 
power of bureaucracy, or over the vast but inefficiently wielded 
powers of the Cabinet.” He comes to the conclusion that the 
House of Commons has become merely a registering body. 

Much of this complaint with regard to the decline in the 
power of Parliament is with reference to the decline in the 
Position of importance of Private members, that is, members of 
Priwgtj^ Parliment who are not in the ministry. Private 

* members are entitled to propose Bills, but the time 

allotted to them is only thirty parts of the session out of two 
hundred in a normal year. Many members are eager to introduce 
bills, but the time at the disposal of the House is extremely 
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imited. So a selection is jnade by lot among the members 
wishing to introduce bills. Only the first tew names on the 
ist have any chance of having their bills discussed. The discussion 
s taken up on Fridays, when most of the members are eager to 
jo out to enjoy the week-end. Towards the end of the session 
iven the Fridays are annexed by the Government for its own 
vork. No Private member’s Bill has any chance of success 
without the support of the Government, but such support is 
seldom given. A Private member, thus, can hardly expect to 
lo more than call attention to his proposals. He can criticise 
,he legislative proposals of the Cabinet, but the time at the 
lisposal of the House is, again, limited for such criticism. 
Closure,’ ‘Guillotine’ and other devices are applied for bringing 
liscussions to an end. It has already been shown that the 
,ime allotted for discussing the Estimates is utterly inadequate 
or a close scrutiny of expenditure by the House. Over and 
ibove these difficulties, the Private member has to vote according 
to the dictates of the Party Whips. If he does not do so he will 
not be adopted again as candidate by his Party. The salary of 
members of Parliament has been raised from £400 to £‘600 in 
1937. Those who depend in any measure on this salary for their 
living cannot afford to displease the Party, because with the 
extension of franchise it has become well-nigh impossible for a 
candidate to become successful without the support of a party. 
Hence the Private member has become a mere unit in a division- 
list, with little effective sphere of independent action of his own. 

This view of the position of a Private member is supported 
by Mr. McKinnon Wood, an ex-Cabinet minister, who says that 
he would much rather be a member of the London Lirkof 
County Council than a Private member of Parliament, intewitta 
Fewer young men of promise now devote their talents iiona of 
to political career than before, because they feel that " 
there is little scope for showing their ability as Private member 
of the House. Very little seriousness is in evidence among the 
Private members with regard to discussions in the House of 
Commons. Mr. Ramsay Muir draws a pen-picture of the House 
of Commons in an ordinary evening, when visitors will see 
“forty or fifty men and one or two women sprawling here and 
there on the benches, listening to—no, not as a rule listening to, 
but enduring—a speech from one of their members, while waiting 
for an opportunity to make speeches of their own. There will fie 
othlr members in the House, some in the lobbies writing letters, 
others in the library hunting out references for a speech or pre¬ 
paring an article, others in the smoke-rooms chatting or playing 
chess, others in the dining-rooms or on the terrace entertaining 
visitors ; none of them paying any attention to the debate, but 
all waiting to record their votes without having heard the argu- 

52 
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meats. There will be others in clubs within call, or dining with 
friends, or at the theatre ; they will come in towards the end of 
the evening, ready to take part in divisions, having been told by 
their Whips that the discussion will be carried on until such an 
hour, when a division will take place ; sometimes the discussion 
has to be artificially prolonged, in order to fulfil these promises." 

There is no denying of the fact that the position of Private 
members has declined in importance. But neither Prof. Finer 
nor Prof. Laski find any cause for lamenting over this. 
of*th« c * ,lon According to Finer, Private members “have little to 
■ftuati'a add to discussion, because neither special training nor 
formal profession fits them for it. Nor is there any¬ 
thing so special about the locality they represent that its voice 
ought to be heard. When it is, indeed, the party caucus knows 
it, and promptly includes it in the ingredients of the party’s 
policy. It is enough if the opportunity is allowed to men of 
exceptional talent and character, to denounce the misdeeds of 
Government and Opposition when the occasion demands.” Some 
such opportunity is already given by the right of Private members 
to ventilate grievances, to extract information, to criticise adminis¬ 
trative process, and to raise the discussion of large principles 
which test the movement of public opinion. More opportunities 
can be given by changing the procedure of business in the House. 

The spread of general education, facilities of communication, 
and the awakening of public spirit of the electorate have also 
Mandate contributed to the transfer of power from Parliament 
to the electorate. In the present century a principle 

c ° has been established that no far-reaching changes in 
public affairs should be made until the voters have had a chance 
to pass judgment upon the proposals at a general election. In 
his Ministry of 1924-29 Mr. Baldwin declined to introduce 
Protection because he had not asked for any mandate from the 
electorate. The Ministry of 1931 asked for a wide mandate, and 
it is quite possible to hold that they were justified in introducing 
wholesale Protection on the strength of it. The electors vote for 
a programme put forward by a party and their representatives 
are expected to give their support to the Bills proposed by the 
leaders of the party. Thus Parliament has become the organ of 
registration for the Cabinet. 

II. Parliament in War-time 

Nothing testifies more to the vitality of democratic institutions 
in England than the active part played by Parliament in the 
government of the country during the present war. The danger 
of bombing from air and tbe need of leaving the ministers free 
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to prosecute the war make it necessary to hold fewer and shorter 
sittings than in peace-time. A writer in a recent issue of ‘the 
Economist’ has described the outward changes due to war in the 
following words • “Away from Westminster Parliament lacks 
its peace-time limelight of party politics. Bye-elections are not 
contested by the major political groups Local propaganda is 
confined to keeping the parties' identity and ideals alive. There 
will be no general elections while the war lasts. All this does 
not involve the abnegation of Parliament ” 

Parliament has three functions in wartime Its first function 
is to secure that the government which commands the support of 
a Parliamentary majority has also the confidence <>( the people 
Cabinets and Ministers can be changed even though the acid test 
of elections is withheld The relative strength of parties has not 
changed perceptibly since the war broke out But the events ot 
May 1940, when Mr Chamberlain gave way to Mr Churchill 
represented a radical realignment in English politics and they 
mirrored a sweeping and dramatic change m public opinion The 
question at issue was the conduct of the war, anl the Members 
ot Parliament, regardless ot their paitv affiliations, supported the 
change in leadership Thus the Parliament has been successful 
m interpreting the will of the poople correctly and installing a 
government which command the confidence ot the people 

The second function of Parliament is to see that the govern¬ 
ment is efficient. It has freely asked questions and criticised the 
government upon the conduct of the wai in all its blanches and 
kept watch over both the liberty and security ot the nation It 
is said that every attempt to curb democratic curiosity and every 
effort to give carte blanche to the executive in matters vitally 
affecting civilian rights, have been resisted. 

The third function of Parliament is to give the most complete 
backing to a government which proves both efficient and popular. 
In peace-time the ordinary private member plays a rather insig¬ 
nificant part in shaping the police ot government He has, 
indeed, frequent opportunities for criticism at question time, on 
adjournment motions and in general debate But these are largely 
desultory and fortuitous opportunities in times of crisis. The 
members, at such a time, can render and are rendering very useful 
service in committees and in settling differences about policy. 
The Select Committee on National Expenditure examines the 
economical side of departmental activities through a number of 
sub-committees. The members of the Select Committee have 
already drawn attention to a large number of cases whene money 
has been wasted because of faulty planning and short-sighted 
policy in the Ministries of Supply, Shipping and Food. “-Their 
ostensible aim is to secure economy, their actual aim to promote 
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efficiency, and it would not be incompatible with the exclusive 
responsibility of the Cabinet for policy, for more members to play 
a part more continuously in this sorutiny of official acts. More¬ 
over, the defunct duty of the Gommons to pass judgment upon 
expenditure, a duty which has fallen into disuse because of the 
congestion of parliamentary procedure, would thereby be restored 

.The second wai time development is the practice of 

consulting interested representative members to settle differences 
about policy Most notably it was used early m the war to revise 
controversial Defence Regulations, and more recently it was 
employed in the discussion about the powers of emergency courts 
The basis of popular government is precisely consultation with 
groups and individuals with strong views and relevent experience , 
and if the scrutiny of expenditure may help the Commons to 
fulfil their role of ensuring that government is efficient, frequent 
informal consultation can help them to carry out their other task 
of seeing that it is popular as well 

The present House of Commons, elected m 19d5, ought to have 
been dissolved in November, 1940 But it is dangerous to hold a 
general election when the country is engaged in a war The 
House, therefore, .has prolonged its life till the end of the War 
The Parties have declared an electoial truce and, therefore, they 
do not contest the bye elections This means that the House 
has cut itself off fiom the electorate to some extent Some vital 
changes have also been introduced in the method of transacting 
business by the House of Commons The House now sits only 
three days m the Week instead of the usual five days The 
shortness of the sessions has somewhat cut down the amplitude 
of debates Some measure of restraint on debates and questions 
is also necessary to prevent usual information falling into the 
hands of the enemy Some of the sessions of Parliament have to 
be held in secret for the same reason There is considerable 
opposition to the Government, but no official Opposition The 
most significant of all the changes in the character of the House 
of Commons is the fact that out of 915 members, as many as 120 
have joined the armed forces, while 75 have become Ministers of 
some grade or other, and anothei 75 are serving as Parliamentary 
Private Secretaries Over and above these about 150 members have 
administrative appointments of various kinds From this it might 
be inferred that it has become very easy to manage the House of 
Commons. But as a matter of fact the influence of the House 
has increased during the War In normal time the members of 
the Party in power lend their whole-hearted support to the 
Govemrhent, because they fear that the Government feeling 
embarrassed by opposition might dissolve the House The 
dissolution means much trouble, expense and risk to the 
members, who have to face a fresh election. But now they are 
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sure that the Government can not dissolve the House They, 
therefore, criticise the Government freely Even a powerful 
Premier like Churchill had to reshuffle his Cabinet several times 
m response of parliamentary criticism 


III. '‘Cabinet Dictatorship" 

In theory, the House of Commons controls the Cabinet The 
Cabinet must resign or dissolve Parliament, if it fails to retain the 
confidence of the House The House can make the army and air 
force illegal by refusing to pass the annual Army and Re] f 
Air Forces Bill It can make the levying of income-tax between 
and surtax unlawful by failing to pass the Finance Bill, and ebe ,net 
it can prevent the expenditure of monev on the Supply 
Services by failing to pass the Appropriation Bill But and 
“the refusal to pass the Mutiny Act or grant supplies,” says 
Anson, l ‘has never in fact been applied ” The rigours of party 
discipline, and activities of Partv Whips make it difficult for a 
member belonging to the majority party foiming the Government 
to vote against the Bills proposed hv the Government The 
Opposition, which is usually in a minority, rnav propose a vote of 
censure but few votes of censure are likely to be carried No 
Government with a majority has been overthrown by the House 
of Commons since 1805 A majoutv Government can be defeated 
only by,reason of a party split So long as the party supports the 
Cabinet, it is the Cabinet which controls the House, and not the 
House that controls the Government 

Dr. A B Keith makes the following highly pertinent observa¬ 
tions regarding the tendency of suboidinating the Commons to 
the Cabinet “The extension of the franchise aud the redistribu¬ 
tion of seats into one-member constituencies in 1885 
have strengthened the electorate or the party organisa- 2bor3tn»- 
tions, and diminished the independence of the common.” 
Commons ; the increase of electioneenng costs, with 
the extension of the franchise in 1918, and the payment of 
members, have conspired to render members extremely sensitive 
to the threat of dissolution, and have compelled them m the mam 
to follow loyally the leaders whose party aims they have bound 
themselves to support. The Commons thus has, on the one hand, 
become more sensitive to the control of the electors ; on the 
other, it has ceased to control Cabinets, and it dare not reject or 
substantially amend government measures The adoption of rules 
of procedure, which more and more abstract the rights of Private 
members to secure discussions or legislation, and the absorption 
of the time of the Commons by the Government have contributed 
to the subordination of the Commons to the Cabinet ” It has 
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already been shown that the power to initiate and shape impor¬ 
tant laws is in practice confined to the members of the Cabinet. 
Bills proposed by the Cabinet can not usually even be amended 
without the consent of ministers. In recent years amendments 
carried agaibst the opposition of the Government have been 
extremely rare, Coherence and consistency in legislation demand 
the rejection of such amendments. 

The House of Commons, however, criticises the conduct of the 
Cabinet freely and frequently. The House has the following 
opportunities for doing so : (a) An amendment may 

8?rft uni - be put down to the Address of the King delivered by 
thcciuut *be Prime Minister at the beginning of each session ; 

(b) The Opposition may criticise the Government 
during the twenty or twenty-three days which are devoted to 
Supply, in matters relating to the Votes put down ; (c) on four 
occasions, when the House goes into committee to consider the 
three sets of defence and the Civil Estimates, motions may be 
brought forward if the ballot favours the mover ; (d) a Private 
member can rise to move the adjournment of the House “for 
the purpose of discussing a definite matter of urgent public 
importance.” If forty members rise in their places to support him, 
he can bring forward his motion ; (e) the leader of the Opposition 
can at any time claim to move a vote of want of confidence. 
In such a case the judgment of the House is passed not upon 
any one act or question of policy but distinctly upon the record 
of the ministry as a whole. But the party discipline is so strong 
now-a-days that it is very difficult to turn a Cabinet out of office, 
unless the party in power breaks up on some vital questions 
like that of Home Rule or Free Trade. “It is very difficult,” 
says Sir Sidney Low, “to bring a Government to account for 
anything done in its ministerial work.” The real check upon a 
gross misuse of power is the salutary fear of public opinion. 

But it would be goiug too far to say that a Government in 
poksesssion of a majority forms a temporary dictatorship. The 
authority of the Government is derived from the 
dieutmbip confidence of the majority ; that majority, again, rests 
CaMnct upon popular support. If the Cabinet displays excessive 
secrecy, or grave discourtesy, • or makes a continuous 
threat of resignation or dissolution or shows inability to quell an 
angry public opinion outside, it it likely to raise revolt in tbe 
rank and file of its supporters. The Prime Minister has to say 
with Carlyle, “I am their leader, therefore I must follow them.” 
He and his colleagues iu the Cabinet must try to learn the 
direction of their supporters’ minds. If they find that they 
are not being followed, they must alter the direction of their 
policy. 
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la 1931, the Labour Party had 288 members, Conservatives 
J60 members, the Liberal party 59 seats and others 8 seats in 
,he House of Commons. Mr. Ramsay MacDonald, thus, ExamplMof 
was the leader of the strongest party in the House of c.binef. 
Commons. But when he and his two most important pubHe to 
colleagues, Mr. Snowden and Mr. Thomas proposed a opinioD 
cut in unemployment benefit, the trades-union authorities rejected 
the proposal, and a section of the Cabinet, led by Mr. Henderson 
revolted against the authority of Mr. Ramsay MacDonald. There 
was a split in the Labour Party and Mr. Ramsay MacDonald had 
to resign as the head of the Labour Government. There are many 
other recent cases to show that even when the Government com¬ 
mands a majority, it has to give up its policy or measures in the 
[ace of rising discontent in the country. In 1934, the National 
Government under Mr. MacDonald had an unprecedented majority 
in the House of Commons, yet it had to give way on the 
Unemployment Assistance Regulations. Again, the Government 
had to accept substantial amendments in its “Incitement to 
Disaffection Bill,” because the Opposition within the House of 
Commons made common cause with the opposition among the 
general public. In December, 1935, Sir Samuel Hoare, the then 
British Foreign Secretary, and M. Laval, the then Prime Minister 
of France virtually agreed to sacrifice Abyssinia to Italy. Their 
proposal was communicated to the British Prime Minister by mes¬ 
senger, and was presented to the Cabinet. In the meantime it was 
published in Paris newspapers and reproduced in London papers. 
There was an immediate and spontaneous outcry against this 
proposal. The Cabinet had to repudiate the action of Sir Samuel 
Hoare, who resigned with the observation : "I have not got the 
confidence of the great body of opinion in the country, and I feel 
that it is essential for the Foreign Secretary, more than any other 
Minister in the country, to have behind him the general approval 
of his fellow-countrymen.” In 1937, Mr. Chamberlain had to give 
way on his National Defence Contribution Scheme. In conclu¬ 
sion, it may be stated that the Cabinet is not oblivious of public 
opinion and does seldom act in a high-handed manner. “On the 
whole, with the exceptions here and there noticed, the British 
Cabinet system offers quick, vigorous, thoughtful and responsible 
leadership” ; observes Dr. Finer, “it is controlled, but not stulti¬ 
fied ; threatened, but not executed ; questioned, but not mistrust¬ 
ed ; politically partisan, but not personally malicious ; restrained 
as mUch by the spirit of responsible power as by its institutions 
and sanctions ; and Janus-like, it looks, at once to the People 
and to the Senate.” 

IV. Tendency towards Bureaucratic Government 

The sphere of Governmental activity has increased enormously 
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since the War of 1914-18. The responsibility of providing for 
the housing of the people on an adequate standard, 
ofpowK demolishing slams, planning new areas, and replan- 
D«!£rtinMit* idug old ones, of carrying out the complex activities in 
connection with the National Health Insurance 
scheme, of controlling the system of transport, of finding employ¬ 
ment for labourers, of fixing wages in unorganised trades, of 
providing machinery for industrial conciliation and arbitration and 
host of other duties was taken up by the Government. Ministers 
have got neither the time nor the capacity to look into the details 
of the vast mass of administrative work Consequently much of 
these has to be left to the discretion of the Civil Service. Parlia¬ 
ment has no time to make laws relating to the details of the 
administration of these departments ; nor has it time and oppor¬ 
tunity to dmcuss minutely the Estimates prepared by the Civil 
Service to finance the working of these departments. These 
tendencies have led some publicists to conclude that there is an 
“enormous increase m the range and power of bureaucracy, 
which is now the most potent influence in our system and which 
is most ineffectually controlled ” 


It is very often complained that the policy of a Minister is 
largely shaped by the Department over which he presides. This 
Chu*> of ‘ 8 s0 ’ b ecause a Minister is in charge of a Department 
banaumtic for a brief period, while the officers of his Department 
tendency are professional experts “In a majority of cases,” 
writes Mr Ramsay Muir, “he (the Minister) has no special 
knowledge of the immense and complex work of the 
Department over which he is to preside . He has to deal with 
a body of officials who may be, and often are, men of far greater 
ability than himself, and who have been giving their whole time 
to the study of the problems of the office, during the years when 
he has been making his position in the world, or taking hot air 
on platforms. They bring before him hundreds of knotty problems 
for his decision ; about most of them he knows nothing at all. 
They put before him their suggestions supported by what may 
seem, the most convincing arguments and facts Is it not obvious 
that, unless he is either a self-important ass, or a man of quite 
exceptional grasp, power and courage (and both of these types 
are uncommon among successful politicians), he will, in ninety- 
nine cases out of a hundred, simply accept their view, and sign his 

name on the dotted line.On the whole, the policy of the 

‘Office’ will nearly always prevail ; its powers of quiet persis¬ 
tence and of quiet obstruction, and its command of all the facts, 
are irresistible except to a man of commanding power.” 

But a minister who knows what he wants can easily impose 
his personality upon his officials. Ministers like Lord Haldane, 
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Mr. Lloyd George, Mr. Churchill and Mr. Arthur Rcfut<ltion 
Henderson have been able to transform the spirit of 
,he officials during the tenure of their office. Ministers c rte 
vho have no particular policy of their own and yet want to do 
lomething, accept the policy of their Departments and enlist the 
support of the Cabinet to push it to the statute-book. There are 
>ther ministers who have neither the inclination to make a name 
or themselves nor any clear-cut policy of their own. When 
such ministers hold the charge of a Department, they, with their 
ixperience of public life, are able to direct the Civil Service as to 
vhat it should not do. Public men, who attain the rank of 
ninisters, are usually endowed with qualities of judgment and 
initiative ; and with these they do check and control the 
ndgment and initiative of the officials 

Moreover, a Cabinet which takes office with a policy which it 
desires to carry out, and has the requisite support in the House 
of Commons, can carry out that policy without any R>Utlon 
resistance from the permanent officials. “Determina- 
tion of policy is the function of Ministers,” said Sir »nd Cimi 
Warren Fisher, the Permanent Secretary to the Trea- c ” nt * 
sury, m his evidence before the Royal Commission on the Civil 
Service in 1929, “and once a policy is determined it is the 
unquestioned and unquestionable business of the Civil Servant to 
strive to carry out that policy with precisely the same good will 
whether he agrees with it or not. That is axiomatic and will 
never be in dispute. At the same time it is the traditional duty 
of Civil Servants, while decisions are being formulated, to make 
available to their political chiefs all the information and experi¬ 
ence at their disposal, and to do this without fear or favour, 
irrespective of whether the advice thus tendered may accord or 
not with the Minister’s initial view.” It is the competence of 
Civil Service which acts as a great check upon incompetence in 
general administration. > 

V. Delegated Legislation and Judicial power of Departments 

In 1929 Lord Hewart, Lord Chief Justice of England, 
published a sensational book called “The New Despotism’’ 
in which he warned the public against the growing _ ^ 
tendency towards Bureaucratic control. He attacked 
the Civil Service on the ground that it was presuming 
to exercise power, some of which belonged to Parliament and 
most of which belonged to the judiciary. He was ably seconded 
in 1980 by Mr. Ramsay Muir, the Chairman of the central Liberal 
organisation in “How Britain is Governed”, and in 1931 by Prof. 
C. K. Allen of.Oxford University in “Bureaucracy Triumphant.*' 

Government Departments are now given power to make 
58 
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'provisional orders’ in the place of private bills and to make 
‘statutory’ or ‘departmental’ orders to fill in the details 
of public bills passed by Parliament In the former 
case the Department concerned issues orders after 
investigation of questions like the extension of the 
powers of a public authority or a public service such as tramway 
line Action may be taken immediately after the passing of such 
an order , but it will come before Parliament sometime during 
the session for confirmation, which is seldom refused To this 
type of subsidiary legislation there seems to be no objection, but 
the difficulty lies with the other kind of Departmental orders 
English laws used to be detailed and specific and the adminis¬ 
tering authority used to be left with only a narrow discretion 
But the multiplication of the functions of Government and the 
growing complexity of legislation make it necessary that Parlia¬ 
ment should meiely lay down the broad principles in a statute 
and delegate to the Departments concerned the authority of 
issuing Buies and Orders to fill in the details In 1890, 160 
Buies and Ordeis were made , in 1913, 444 , in 1928, as many as 
800 Some of these have foice ‘as though they are part of the 
Act’ These Buies and Orders affect the daily life of the citizen 
much mote |han the authorising statutes Moreover, their 
political reasonableness as affecting public liberty and utility, is 
judged by no tribunal 

Some examples of the delegated legislation will show whether 
or not the legislative function has been transferred to any extent 
from Westminster to Whitehall In the Bating and 
d*iMMed Valuation Act of 1925 the Minister concerned was not 
ie«u ion only given the power to issue Orders and to ‘do any 
other thing which appears to him necessary or expedient’ but also 
the authority ‘to modify the provisions of this Act so far as may 
appear to the Minister necessary or expedient for carrying the 
Order into effect ’ The National Government carried out its 
emergency legislation of 1931 through the medium of a few 
general laws implemented by a senes of Orders in Council In 
the matter of town planning, the Act of 1932 lays down very 
general principles, and allows the Ministry of Health, after con¬ 
sultation with local authorities, to promulgate planning scheme. 
The tariff legislation of 1932 allows the Tanff Board to°fix tanffs 
almost entirely at its own discretion The Unemployment 
Insurance Act of 1934, which sets up a Commission to advise as 
to scales of relief payment, empowers the Ministry of Health to 
make changes in relief payments by order. The Lord Chancellor 
appointed in 1929 a Committee on Ministers’ Powers to investi¬ 
gate the problem of delegated legislation. The Committee pointed 
out that the delegation by Parliament of powers to legislate on 
matters of principle was an unusual practice. It showed by 
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analysing the Road Traffic Act of 193Q ap a normal type of delega¬ 
ted legislation that the Act conferred on the Minister of 
Transport “wide powers of further restricting or even prohibiting 
the driving of motor as well as other vehicles or of any specified 
class or description of vehicles on any specified road’’ The 5 
Committee commented that, “No one who has ever been in a 
motor car would desire Parliament to undertake this task itself, 
and the staunchest upholder of the British Constitution is 
unlikely to maintain that it is seriously threatened by delegation 
of such a type.” The Committee, however, recommended that a 
Standing Committee of the House of Commons should be set up 
and to it all Orders and Regulations are to be submitted before 
they go into effect The duty of the Committee would be to draw 
the attention of the House to anything exceptional in the 
character of Orders before it confirms them 

The Departments are invested with power to settle disputed 
points and the ‘decision of the Minister (that is of the Civil 
Servants) is declared to be final Thus, the Minister of ^ 
Health can strike the name of a doctor offi the panel glwc^of 
undeythe Health Insurance Scheme if he is convinced 
that the doctor is guilty of giving to a patient more expensive 
medicipe than what the Minister thinks desiiable The doctor 
cannot go to the law-court foi getting his name reinstated, 
because the Act says that the decision of the Minister is final. 
But it should be noted that the ordinary courts cannot deal with 
the vast mass of technical issues which arise, under the legislation 
as to old age, invalid and disability pensions, under the regulations 
as to education, or the complex issues affecting sanitation, public 
health, town planning and construction ot houses Mon ver, the 
Departmental tribunals are more easy of access than the ordinary 
courts; their procedure is less technical, and much less expensive, 
they decide more rapidly and their members have specialised 
knowledge. “Nothing in all this,” observes Prof Laski, “lends 
support to the charges of ‘despotism’ which Lord Hewart thought 
fit to make against the Civil Service in so sweeping and compre¬ 
hensive a way.There is nothing in the experience of 

administrative law in this country that affords ground for 
suspicion that we are in danger of bnrenuciatic rule ” 

VI. Reform of Parliament 

Suggestions for overcoming the denger 

The chief reason for this usurpation of legislative authority by 
the executive is the congestion of business in the Parliament. 
The number of measures which have had to be dropped 
at the end of a session for lack of time, the inadequate SfllSSSiS! 
consideration of measures which are passed, the 
absence of effective discussion over policy and finance 
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are the signs of congestioii The House of Commons has tried 
repeatedly to remedy this position by reforming its procedure It 
has introduced closure, developed a system of committees, granted 
self-government to the Irish Free State, and set up a Parliament 
With powers to deal with domestic affairs in Northern Ireland. 
But some radical measures aie uigently needed for effectively 
relieving the congestion 

One method of doing this is to set up separate Parliaments for 
England, Scotland and Wales with powers to deal with purely 
domestic affairs The Parliament of Westminster 
Pnu«n»nt> wou ^ then be relieved of a great deal of business and 
so be able to attend better to its proper concerns— 
foreign and imperial policy and the affairs of the United Kingdom 
as a whole In 1919, the House of Commons recommended that 
subordinate legislatures should be set up As a result of this a 
Conference was held in 1920 and two different proposals emanated 
from it One half of the Conference held that there should be no 
separate election for the subordinate legislatures—and that theie 
should be for each of these countries a small second chamber 
chosen by the Committee of Selection of the House of Lotds 
The other half of the Conference advocated the setting up of 
subordinate Paihaments for England, Scotland and Wales, 
directly elected by the people 

There is also an alternative scheme It is recognized that the 
issues which confront the modem state are largely economic and 
social f and it is suggested that what is required is that 
Co»ncU ic Parliament should set up Economic Council or Parlia¬ 
ment ol Industry to which it should delegate its powers 
Of legislation and administration in economic affairs If this line 
of advance be thought uncongenial to the spirit of the British 
Constitution, effective representation of economic and social 
interests in connection with the administrative departments of 
the state should be secured The great departments of state should 
have councils representative of the interests which they adminis¬ 
ter 8uch councils should initiate much of the legislation affecting 
economic and social interests Thib would ieheve Parliament of 
the stress of business because measures would have already been 
discussed publicly in these special councils 

With the rise of the Labour party and the extension of fran¬ 
chise, acute problems regarding representative system has arisen 
So long as there were only two political parties, each constituency 
was contested by two candidates and he who received 
the largest number of votes was elected Thus the 
party for which a majority of total votes had been 
recorded, secured a majority m the House of Commons 
But now generally three candidates contest a seat; of these A 
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may get 20,000 votes, B 15,000 and C 10,000. A is declared 
elected though he has obtained only 20,000 votes in a total poll 
of 45,000. The majority of voters (25,000) thuR remain unrepre¬ 
sented. In an election conducted under such conditions a party 
may obtain a majority in the House of Commons, though its 
candidates have obtained a minority of the total votes polled. 
The following tables illustrate the utter disparity between 
the seats captured by a party and the number of votes cast 
for it. 


1924 Election 


Parties Votes cast for 

it Parliamentary seats 

obtained 

Number of Votes 
to elect one 
Member 

Conservative 

7,854,52'! 

412 

19,(MX) 

Liberal 

2,928.747 

44 

73 000 

Labour 

5,489,077 

151 

1929 Election 

36,000 

Conservative 

8,658,910 

260 

33,264 

Liberal 

5,805,123 

59 

89,917 

Labour 

8,384,461 

289 

1935 Election 

29.012 

Parties Votes cast fpr 

GOVERNMENT 

(Conser¬ 

vatives. 

Liberal 

Nationals, 

National 

Labour, 

it Parliamentary seats 

obtained 

N umber of Votes 
to elect one 
Member 

Nationals) 

OPPOSITION 

(Labour, 

Liberals, 
Independent 
Labour, 
Independents 
and one Commu¬ 

12,300,000 

432 

30,000 

nist) 

10,300,000 

183 

56,000 


An attempt was made by the Ullswater Conference on Electo¬ 
ral Reform which met in 1930 to suggest new Electoral methods. 
It suggested Alternative vote and Single transferable vote or 
Proportional Representation. Under the Alternative vote the 
Single-member district would be retained, but each Su , tg . Mon 
voter would express a second choice, so that if his first for 
choice was third in the count, his ballot would then be 
counted for his second choice. The candidate receiving the lowest 



number of votes would be eliminated and his votes would be 
divided between the two stronger candidates so that in the final 
count - one would get a majority The system of Proportional 
Representation has already been discussed. In 1931, the Labour 
Government proposed the Representation of the People Bill, m 
which Proportional Representation was not included. The 
Bill was rejected by the House of Lords. The introduction of 
Proportional Representation would give rise to artificial groups. 

. VII. Parties and Policies since 1918 

Before the Great War of 1914 England was largely a Laissez- 
faire State, but in course of the last twenty-seven years she is 
being transformed into a ‘social service’ state, in which 
GOTtrownt greater and greater powers of initiative and control are 
191&22 “* d being centred in the government A Coalition Govern¬ 
ment was formed in 1916 under Mr Lloyd George and 
continued up to 1918, when a geneial election was held As a 
result of the election the Coalition Party gained an overwhelming 
majority. The party consisted of the Conservatives, who were 
known as Unionists because of their advocacy of maintaining the 
union between England and Ireland, a section of Liberals who 
followed Mr Llovd George and a few members of the Labour 
Party Out of 707 members of the House of Commons, Coalition 
Unionists commanded 334 seats. Coalition Liberals 130 seats, 
Coalition Labour 13 seats, Unionists 50 seats, Liberals (under 
Mr. Asquith) 29 seats, Labour 59 seats, Nationalists 7 seats, 
Smn Fein Party 73 seats and others 6 seats The result of the 
election thus showed a decline in the Liberal Party and 
strengthening of the Labour Party Mr Lloyd George, though 
nominally a Liberal, was head of a Government m which Conser¬ 
vatives had a majority Th° Coalition Government lasted up to 
October 1922, when the Conservatives resolved not to support 
the Coalition any longer Mr Lloyd George at once resigned 
and the King entrusted Mr Bonar Law to form the Govern¬ 
ment Mr Bonar Law dissolved Parliament and won a striking 
success at the polls 

As the representatives of the Irish Free State no longer sat at 
Westminster, the House of Commons consisted of 615 members. 

Of these 344 were Conservatives, 142 Labour members, 
danKro- National Liberals under Mr Lloyd George 61 and 
GOTwnncat liberals under Mr Asquith 53, 12 Independents, 
2 Irish Nationalists and 1 Sinn Feinner The Conser¬ 
vative Government of 1922-24 was a restoration of the normal 
party government Mr. Bonar Law had to resign his post as 
Prime Minister owing to his ill health The King selected Mr. 
Baldwin in preference to Lord Curzon, as Prime Minister 
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because he felt that the Prime Minister must be in the Commons, 
since the Labour Opposition was not represented in the Lords. 
In the autumn of 1923 the Dominion Prime Ministers appealed 
to the English Government to aid them by protectionist legisla¬ 
tion. But the Conservatives had won the election of 1922 on 
the pledge that they would not give up the Free Trade policy. 
Mr. Baldwin, therefore, dissolved the House of Commons to seek 
the mandate of the electorate. 

As the result of the election of 1924 the Conservatives lost 
their absolute majority. They gained 258 seats, the Labour 
Party 191 seats, Liberals 159 seats and Independents 
7 seats. Mr. Baldwin met Parliament, but was at labour*' 
once defeated on a Free-trade motion supported by the §gy n,m *“* 
Labour and Liberal Parties. He resigned, and Mr. 

Ramsay MacDonald, the leader of the Labour Party was entrust¬ 
ed with the task of forming the first Labour Government. The 
Labour Government was a minority government and hence was 
weak. It could not follow a socialistic policy. The Prime 
Minister dissolved the House of Commons on his defeat in a 
minor issue, The election of 1924 was fought largely on the 
anti-Commumst issue. The Labour Party suffered for being 
unable to show any striking success in office and the Liberals 
could not gain many seats for having supported the Labour Party. 
The Conservatives again secured 412 seats, the Labour Party 
151 seats, Liberal Party 49 seats and Independents 12 seats. 

Mr. Stanley Baldwin formed his second Conservative Govern¬ 
ment on November 4, 1924. Like Sir Robert Peel in 1836 h'e 
infused a new spirit in the Conservative party. Instead 
of upholding the interest and privileges of the richer BSa^ 0 ” 4 
classes in toto, the party now approved of a readjust- 
ment of the national income and a rearrangement of 
national institutions for the benefit of the lower classes. Mr. 
Winston Churchill, as Chancellor of the Exchequer, brought 
about the restoration of the Gold Standard in 1925, restored the 
old special duties on automobiles, watches and other selected 
articles, and sponsored the Safeguarding of Industries Act of 1925 
with a view to protect industries which suffered from foreign 
competition. The depression in the coal industry was responsible 
for the unemployment of many miners and over and above 
it,.the owners announced a large cut in wages. Government 
granted a subsidy in order to prevent the wage cut in July, 
1925 ; but when the subsidy was withdrawn on April 30, 1926 
and the Government proclaimed an emergency under the 
Emergency Powers Act of 1920, a “genera! strike” became 
inevitable. The "general strike” was declared on May 3, 1926. 
The workers in railway and transports, printing press, building 
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trades and the iron and steel industry went on strike. The 
strike came to an end on May 12. The Government had 
promised not to persecute the leaders, yet there was a good deal of 
victimisation. Parliament passed the Trades Disputes Act of 
1927, by which political strikes and sympathetic strikes were 
virtually outlawed. During the five years of administration (1924, 
November to 1929, June) the Conservatives created two public 
corporations viz./the Electricity Board and the British Broad¬ 
casting Corporation (192(i), to show that they were not adverse 
to socialized activity ; they also enacted the Representation of 
the People Act of 1928, giving equal right of franchise to women. 

As a result of the general election of 1929, the Conservatives 
lost many seats because of their unsympathetic treatment towards 
workers. They gained 260 seats, the Labour Party 
HbouT° ni 288 seats, the Liberals 59 seats and others 8 seats. 
19290 ? Mr. B^dwin resigned and the second Labour Ministry 
was formed by Mr. Ramsay MacDonald on June 8, 
1929. The Liberals supported the Labour Party in Parliament. 
The Labour Government was faced with the great Depression, 
when national income was falling and unemployment was grow¬ 
ing enormously. By 1931, the Depression assumed a severe 
form and the Government found it impossible to balance the 
budget. The Bank of England had to withstand a drain on 
its resources, and in August, 1931,.there was a break in sterling. 
All the three parties held that the national financial emergency 
required concerted efforts. Mr. Ramsay MacDonald dissolved 
the Labour Ministry and formed the National Government in 
co-operation with the Conservatives and the Liberals. 

In the first National Government, the Cabinet consisted of ten 
members—4 Labour, 4 Conservatives and 2 Liberals. Other 
The fim ministerial posts were held by Liberals and Conserva- 
Netionai tives. The majority of members of the Labour Party 
withdrew their support from the National Government, 
because they disliked the Government’s proposal for curtailing 
unemployment relief, and because they had no confidence in 
MacDonald, Snowden and Thomas, their former leaders. On 
September 8, 1931, 243 Conservatives, 53 Liberals, 12 Labour 
and 3 Independent members passed a vote of confidence in the 
National Government as against 242 Labour and 9 Independents. 
T^he National Government increased the income tax to five 
shillings per pound, imposed a few taxes on consumption and 
effected cuts in salary and unemployment relief. There arose 
grave discontent in the country. On September 21, Parliament 
absolved the Bank of England from the necessity of redeeming 
its notes in gold. England thus went off the gold standard ; but 
the pound remained stable at about sixteen shillings and the 
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depreciation encouraged British foreign trade The Govern¬ 
ment then dissolved Parliament in October, 1931, with a view 
to secure a mandate from the electorate to “do anything it 
thought best.” 


As the result of the election the Government secured over¬ 
whelming majority, composed of 470 Conservatives, 3 Nationals, 
33 Liberals of Sir Herbert Samuel group and 35 Tb> iecond 
Liberals of Sir John Simon's group, 13 National N«ion«i 
Labour and 5 Independent members. The Opposition ° vernm ' nl 
consisted of 52 Labour and 4 Independent Liberal members 
under Mr. Lloyd George. The Cabinet now consisted of 18 
members, of whom 11 were Conservatives, 4 belonged to 
the National Labour party under Mr Ramsay MacDonald and 
3 to the Liberal groups. Mr Baldwin, leader of the Conser¬ 
vative party became the leader of the House of Commons but 
allowed Mr. Ramsay MacDonald to continue as Prime Minister 
Mr. Neville Chamberlain, a pronounced protectionist became 
Chancellor of the Exchequer He sponsored the Import Duties 
Act which came into effect on March 1, 1932 and with its 
passing England finally gave up the Free-Trade policy which she 
had adopted in 1846 He converted the 5 per cent War loan to 
three and a half per cent loan, not redeemable before 1952. 
The Liberals were staunch Free-Traders and when the Ottawa 
Agreement was accepted on September 28, 1932, the Liberals 
in the Ministry, went out of the Government Mr. Ramsay 
MacDonald had become old and confused. So he resigned his 
nominal Prime Ministership in June, 1935 and Mr Poijtlon of 
Baldwin took up his post His resignation transform- 
ed the National Government into a virtual!} Conser- at present 
vative Government. In November, 1935, the Parlia- <Nov 19391 
ment was dissolved and a new election was held The results 
of the election were as follows 


GOVERNMENT 


OPPOSITION 


Conservative 

987 

Labour 

164 

National 

3 

Independent 


Liberal National 

94 

Labour Party 

4 

National Labour 

8 

Liberal 

30 

Independent 

4 

4% 

Communist 

1 

179 


Mr Baldwin resigned in May, 1937 on accoynt of his old age. 
Mr. Neville Chamberlain became Prime Minister on May 28, 
1937 at tbe age of sixty-eight and the Cabinet was also reconsti¬ 
tuted, As has been stated before, this Cabinet gave place to the 
War Cabinet in September, 1939. 

The National Government carried on a policy of national 
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reconstruction of a mildly collectivist sort. The Town and 
Country Planning Act of 1932 empowered local autho- 
rities to plan and replan any area and the Ribbon 
Government Development Act of 1935 prohibited the construction 
of buildings along main roads. The Housing Act of 
1935 aimed at preventing overcrowding and provided subsidies 
for that purpose, After the creation of the London Passenger 
Transport Board in 1933, control over all tubes, trams and 
buses was handed over to this great Public Corporation. The 
Government was attentive to the promotion of education and 
relieving of the burden of unemployment. With a view to achieve 
both these objects the Education Act of 1936 provided that the 
school leaving age would be raised from 14 to 15 from Septem¬ 
ber, 1939. The National Government undertook an intensive 
planning in Agriculture. The quality, markets and price of 
essential products like milk, bacon, pigs, hops, potatoes are deter¬ 
mined for the producers by the Government under the Agricul¬ 
tural Marketing Acts of 1931 and 1933. Subsidies are provided for 


certain industries. But the Government could not tackle with 
the problem of unemployment in coal mining, iron and steel, 
engineering, cotton, ship building and building construction indus¬ 
tries. The Unemployment Insurance Act of 1936 brought the 
agricultural workers within the insurance scheme. The Govern¬ 
ment had to restrict liberty of the individual on the ground of 
Danger, to nat ' ona ' necessity. The Incitement to Disaffection 
i ndiT idugi Act of 1934, popularly known as the Sedition Act, 
enabled the police to search premises for possessing 
material which might be used to cause disaffection in the 
armed forces of the Crown. In July, 1938 a boy of 18 was 
sentenced to one year’s imprisonment under this Act for having 
talked pacifism to a corporal in the air force. The Public Order 
Act of 1936 prohibits the maintenance of private military associa¬ 
tions and empowers the police to restrict parades, to enter public 
meetings and dissolve them on suspicion that there is danger of 
breach of the peace. “The cumulative effect,” observes Prof. 
Laski, “of the habits of the post-war epoch in matters concerning 
public liberty bears an unhappy resemblance to the atmosphere in 
the period between the end of the Napoleonic Wars and the 
Reform Bill of 1832. In each case there was serious industrial 
dislocation, and panic among the governing class as its outcome. 
In each case the panic led to repressive legislation which was 
used to limit the right of peaoeful political activity to make its 
impact upon public opinion. In each .case, also, the sense of 
alarm communicated itself to the Judiciary, which, both in the 
High Court and in petty sessions, distinguished itself by the 
severity of its sentences. ......In each case, aUo, the result of all 

this has been to undermine the public sense of confidence in the 
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impartiality ot the Courts ” There was peace in England for 
nearly forty years after the fall of Napoleon, but the peace after 
the fall of Kaiser William II lasted only for twenty-one years 
The outbreak of the present war shows that the Government was 
justified in taking precautionary measures against sedition 
Individuals can not be allowed to do anything to endanger the 
bafety of the state in a period of national crisis. 



CHAPTER XXVI 

THE DOMINION OF CANADA 

I. The Evolution of the Dominion of Canada 


Political 

and 

economic 

division* 


Canada ts the largest of the Dominions both in area and in 
population The total area of Canada is 37 lakh square nnles, 
whereas that of India is a little above 18 lakh square miles 
But the population of the Dominion is about 11 millions, 
Population 18 > a ^out one-fifth of the population of Bengal 
and one-third of that of Behar The population of 
Canada, like that of India, has no homogeneity in race, religion 
and language Of the total population, 52 per cent are of British 
origin, while 28 per cent are of French, and 4J pei cent are 
of German extraction 12 per cent belong to the diverse 
European nationalities and 3 per cent are of Negro and Native 
Indian stock In spite of this diversity, national feeling is very 
strong among all classes of Canadians 

The provinces which joined the Confederation in 1887 are 
Quebec, Ontario, Nova Scotia, and New Brunswick Subsequent¬ 
ly, Manitoba joined in 1870, British Columbia in 1871, 
Prince Edward Island m 1873, and Saskatchewan 
and Alberta in 1905 Besides these provinces, there 
are two territories, namely, the Yukon and North¬ 
west Territories Bankers, financiers and directors of Trust 
Companies exercise the predominant influence in Dominion 
politics. Eastern Canada ib the seat of finance, commerce 
and manufacture, while Western Canada depends mainly on the 
growing of grams 

The important stages in the constitutional development of 
«nt Canada are marked by the Quebec Act of 1774, the 
in Canada Act of 1791, the Union Act of 1867, and its 
tiofMit'dcuc- amendments of 1875, 1907, 1915 and 1930, the Act of 
lopment 1871 respecting the establishment of Provinces and the 
Letters Patent of 1931 constituting the office of Governor- 
General and Commander-in-chief 

Canada was originally a French colony, set up in 1608 It was 
conquered by the British in 1759-60 and formally passed under 
British rule by the Treaty of Paris in 1763 The wide-spread 
but sparsely populated province of Quebec was governed according 
to the Quebec Act of 1774. The. Act provided that the province 
was to be governed by the Governor with the help of a nominated 
legislative council. The council had extremely restricted power. 
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The Quebec constitution made no provision for habeas corpus, or 
for the trial of Civil cases by jury. 

A large number of ‘Unity Empire Loyalists’ migrated from the 
United States to Canada after the declaration of the American 
War of Independence They carried on agitation for DevtloI> _ 
securing responsible government in Canada With a «>ent 
view to tackle this problem Pitt, the Younger, passed 
the Canada Act of 1791 It created two distinct 1837 
provinces, an English province of Upper Canada to the west, and 
a French province of Lower Canada to the east Each was 
endowed with an elected Legislative Assembly, having control 
over taxation and legislation, and a nominated Legislative 
Council The Legislative Council was to consist of at least 
7 members in Upper Canada and 15 members in Lower Canada , 
additional members could be nominated by the Crown The 
executive still remained independent of the legislatuie, and this 
caused much friction between the two bodies The legislature, 
being denied responsibility, acted irresponsibly and used their 
control over laws and taxes to make government very difficult 
In Lower Canada the quarrel took a nationalist complexion, 
because the Executive Council was entirely Bntish while the 
Assembly was oveiwhelmmgly French Rebellion broke out 
in both the piovinces The British Government sent out Lord 
Durham as Governor and High Commissioner to enquire into the 
whole situation in all the Canadian colonies 

Durham made full enquiry and submitted his classic Report 
on Canada in February 18.59 He traced all the evils to the 
failure to bring home to all citizens their responsibility 
for the common welfare He recommended the union of 
Upper and Lower Canada, as the best means of solving 
the racial question and establishing a stable government At that 
time the population of Upper or British Canada was 4 lakh, while 
the number of English and Scottish people in Lower or French 
Canada was 14 lakh and there were 44 lakh of French there 
Durham believed that the union of the provinces would give a 
clear majority to the English and force the French to abandon 
their hopes of nationality He advocated that the responsibility 
must be thrust upon the people, by giving supreme power to their 
representatives and ensuring that the executive government 
should be responsible to the legislature He held that the 
Imperial Government should confine their action to matters truly 
imperial, e.g , foreign policy, defence, the regulation of trade and 
the control of public lands , m other affairs the local administra¬ 
tion should be left free. 

The Act of 1840 implemented one of the recommendations 
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of Durham. By it Upper and Lower Canada were united under 
a two-chamber Legislature, a Legislative Council 
nnn’n ninarH whose members sat for life, and a House of Assembly 
with an equal number of members from each Province. 
But the executive was not made responsible to the Legislature 
till Lord Elgin was appointed Governor in 1849. The establish¬ 
ment of responsible government brought in an era of unprece¬ 
dented prosperity to Canada. Her population grew from a 
million and a half in 1840 to more than three millions and a half 
in 1871. But most of the immigrants preferred to settle in 
Ontario or Upper Canada Consequently Ontario demanded a 
larger number of representatives m the Legislature. The French 
'opposed the demand on the ground that it would re-establish 
British racial ascendancy The solution of the problem lay, 
therefore, in separating the provinces and federating them. The 
danger of annexation by the United States, the similarity of 
economic problems, the need of expanding railways and settling 
new lands made the case for federation fairly strong. 

The way in which the federation was brought about in Canada 
is of great interest to India at present. A federal scheme was 
not propounded in London and imposed on the Canadian people 
On the other hand, the Canadians themselves formulated the 
Procedure scheme and the British Parliament merely enacted it 
adopted‘in without alteration The legislatures of New Brunswick, 
Sedan tmg jj ova y co ti a and Prince Edward Island passed 

Prorincee re80 lutions authorizing their governments to send repre- 
*' sentatives to a Convention to be held at Charlottetown in 
■September, 1884. The government of the United Provinces 
(Quebec and Ontario), without waiting for an invitation, sent a 
delegation to this Convention to urge a confederation of all the 
British provinces. The delegation was cordially received and it 
was decided to hold a second Convention at Quebec in October. 
The second Convention sat behind closed doors from October 10 
to October ‘28. It agreed to have a federal union, and issued 74 
confederation resolutions The scheme was submitted to and 
adopted by the various Parliaments Then a final conference 
was held in London , atid in 1867, the British North America 
Act was passed through the British Parliament without 
alteration. 

During the tortyseven years, between 1867 and 1914, the 
Dominion of Canada secured the following rights : (1) “the right 
to make her own tide-water coastwise navigation laws—a right 
first exercised in 1870 ; (2) the right of the Dominion 
ment'lrom Cabinet to veto a nomination to the office of Governor- 
1867 to 19H Q enera i— a r ight that has existed at least since 1882 ; 
(3) the right of the Dominion to direct representation on the 
judicial committee of the Privy Council at Whitehall—a right 
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first exercised in 1897, when Sir Henry Strong, then chief Justice 
of Canada, took his seat on the Judicial Committee ; (4) the right 
of the Dominion to decide whether it will be a party to treaties 
made by Great Britain—a right enjoyed since 1872 , (5) the right 
of the Dominion to make her own immigration laws, and to 
exclude paupers and other undesirables from the United Kingdom 
or elsewhere in the British Empire—a right first asserted and 
exercised in 1904 , and (G) the right of the Dominion to appoint 
her own plenipotentiaries for the negotiation of commercial 
treaties and conventions—a right partially conceded as early 
as 1870, and fully conceded by the Imperial Government 
in 1907.” 

Canada along with the other Dominions rendered great help to 
Great Britain in the first World Wai of 1914—1918 In 1910, she 
claimed a part in formulating the foreign policy of the empire 
The Imperial Government invited the Prime Ministers 
of the Dominions and representatives of India to visit Def j3 itlon 
England in 1917, and to become members, tor the s£” 1 £ ,ion 
time being, of the War Cabinet In the Peace Confe¬ 
rence of 1919, Canada along with Australia and South Africa 
were represented each by two delegates In the Imperial 
Conference of 1920 the position of the Dominions was thus 
defined “They are autonomous communities within the British 
Empire, equal in status, in no way subordinate one to another in 
any aspect of their domestic or external affairs, though united by 
a common allegiance to the Crown, and freely associated as 
members of the British Commonwealth oi Nations.” The 
position was authoritatively defined by the Statute of West¬ 
minster, 1931. 


II. Characteristics of the Canadian Constitution 


Canada has been called the constitutional laboratory of the 
modern British Commonwealth The experiment of recon¬ 
ciling Imperial membership with the privileges of self-govern¬ 
ment was first tried in Canada. The architects of the Cana¬ 
dian constitution were .enamoured of the British constitution 


and adopted it in a federal cast They tried to avoid those 
conditions which gave rise to the civil war in the United 
States of America in 1861-1865 Referring to the straggle 
over the rights of the states in the U. S. A , John A MacDo¬ 
nald declared in 1860 : “The fatal error which they 


have committed and it was perhaps unavoidable 
from the state of American colonies at the time 
of the revolution was in making each state a dis- 


Residuary 



Dominion 


tinct sovereignty The fatal error was made m giving to 
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each state distinct sovereign power, except in those instanoes 
where powers were specially reserved by the constitution and 
conferred upon the general government. The true principle of 
confederation lies in giving to the general government all the 
principles and powers of sovereignty, and in the provision that 
the subordinate or individual states should have no powers but 
those expressly bestowed on them. We should have a powerful 
central government, a powerful central legislature, and a powerful 
decentralized system of minor legislatures for local purposes.” 
These principles were adopted in the Dominion Constitution of 
1867. The residuary powers are vested in the Dominion Govern¬ 
ment, whereas in the U. S. A. and in the Commonwealth of 
Australia they are located in the states or provinces. 

The British North America Act of 1867, passed by the 
British Parliament constitutes the greater portion of Canada's 
written constitution According to legal theory, the authority 
that passed it, alone can amend or repeal it. But from the 
beginning, the convention arose that an alteration would readily 
Amendment made in the Act at the request of the federal 

Constitution * e 8 ls ' ature - provided that there was no substantial 
onstitution 0 pp O8ltlOQ 0 f p rovmc!a i governments The Statute 

of Westminster, 1931, has not altered this position, because 
the provinces agreed to that Statute with the reservation that 
“the status quo should be maintained in so far as the question 
of repealing, altering or amending the British North America 
Act was concerned.” At a Dominion Provincial Conference 
held in 1935 it was agreed that Canada should have the same 
power as other Dominions to amend its constitution, provided 
that a method could be devised satisfactory to both the Domi¬ 
nion Parliament and the provincial legislatures 

In the U. 8. A. as well as'in Australia the Constitution 
establishes a Federal Judiciary with a Supreme Court which 
interpret.- k as P° wer to interpret the Constitution. But in 
Coudtutlon ^ ana ^ a th ere 13 no system of federal courts. Disputes 
“' regarding the interpretation of the constitution are 
settled by the Judicial Committee of the Privy Council. 

The Canadian Constitution is in form 'a federal one, but in 
spirit it is unitary. The Dominion Government possesses the 
Tk* can.- Pp wer of disallowing provincial acts. It appoints and 
auo^Con.ti- dismisses the Lieutenant-Governors of the provinces, 
notatme It also appoints the judges of the provincial Courts, 
federation 'j>j 3e Canadian Senate consists of members nominated 
for hfe by the Dominion Government, whereas the U. 8. A. 
and the Australian senators are elected in equal numbers from the 
states. If the existence of a Federal Court, comparative 
freedom of the provinces from the interference of the federal 
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authority, and the composition of a second chamber to represent 
the States be the essential marks of a federation, Canada has not 
got a truly federal constitution. 


111. Distribution of Legislative powers between the 
Centre end the Provinces 


It has already been pointed out that the intention of the fathers 
of the Canadian Constitution was to make the federal government 
strong. They divided the subjects into four divisions. In 
the first division are those subjects which are assigned "of *'* 
exclusively to the Dominion Parliament. In the second 
division are those which are assigned exclusively to the provincial 
legislatures. In the third are the subjects of concurrent legislation 
and the-fourth comprises the subject of education. In the section 
assigning subjects to the Dominion Parliament, it is declared 
that it .shall be lawful for the sovereign, “by and with the 
advice and consent of the Senate and the House of Commons, 
to make laws for the peace, order, and good government of 
' Canada, in relation to all matters not coming within the classes 
of subjects by this act assigned excessively to the legislatures 
of the provinces. The Dominion has exclusive power to legislate 
regarding military and naval defence, the postal service, currency, 
banking, bills of exchange, interests, legal tender, the census 
and statistics, navigation and shipping, beacons etc., sea-coast 
and inland fisheries, inter-provincial and inter-national ferries ; 
patent, copy-right, bankruptcy, marriage and divorce ; criminal 
law including procedure, but excluding the constitution of courts ; 
naturalization and alienage ; and Indians and the lands reserved 
for them. The Dominion Government has an absolutely unlimited 
right of taxation and of raising loans and has general power 
to regulate trade and commerce. 


The provinces have power to legislate on property and civil 
rights, education, incorporation of companies which will restrict 
their operations within the province, control of public 
works and undertakings and in general all things of 
a local nature. The power of the province to tax is 
limited to direct taxation and the imposing of shop, saloon, 
tavern auctioneer or other licenses, with a view to raising 
revenue for provincial, local or Municipal purposes. They can 
borrow money on the sole credit of the province. The resources 
of the provinces are inadeqna te to maintain them; so subsidies 
are granted by the Dominion. 

Ia the third division are ennunjerated the subjects under 
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The section roads-; “In each province 
1 j|he legislature may make laws in relation to agriculture 
in the province, and to immigration into the province. 
And it is hereby declared that the Parliament of 
Canada may, from time to time, make laws in relation to 
agriculture in all or any of the provinces, and to immigration 
into all or any of the provinces ; and any law of the legislature 
of a province, relative to agriculture, or to immigration, shall 
have effect in and for the province as long and as far only 
as it is not repugnant to any act of the Parliament of Canada.” 
In short, in matters of immigration and agriculture the provinces 
and the dominion have concurrent legislative authority, but in 
cases of conflict federal acts prevail. 

In the fourth division is. mentioned the jurisdiction over 
education. In each province, the legislature may exclusively make 
laws in relation to education. But this provision is 
provisions subject to certain restrictions, which have been imposed 
■Question t0 protect the interests of minorities, especially the 
Roman Catholics. The most important restriction is 
that nothing in “any such law shall prejudicially affect any right 
Or privilege with respect to denominational schools which any 
class of persons have by law in the province at the union.” In 
the province of Quebec the legislature can not enact a law 
prejudicial to separate schools, Protestant or Roman Catholic, 
without contravening this section (93). The two other restrictions 
are as follows : where in any Province a system of separate or 
dissentient schools exists by law at the union or is thereafter 
established by the Legislature of the Province, an appeal shall 
lie to the Governor-General in Council from any act or decision 
of any provincial authority affecting any right or privilege of the 
Protestant or Roman Catholic minority of the Queen’s subjects in 
relation to education. In case any such provincial law, as from 
time to time seems to the Governor-General in Council requisite 
for the due execution of the provisions of this section, is not 
made, or in case any decision of the Governor-General in 
Council on any appeal under this section is not duly executed 
by the proper provincial authority in that behalf, then and in 
every such case, as far only as the circumstances of each case 
require, the Parliament of Canada may make remedial laws for 
the due execution of the provisions of this section and of any, 
decision of the Governor-General in Council under this section. 

The intention of Sir John A. MacDonald and other architects 
to **he Canadian Constitution to centralise governmental 
authority has been largely defeated by the Canadian 
Gkmranust courts and the judicial committee of the Privy Council, 
which have increased the power of the provinces by 
interpreting liberally the subjects relegated to provincial control- 
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The decisions in the cases of Torento Electric Commissioners vs. 
Suider et al (1925) and Fort Francis Pulp and Power Co. vs. 
Manitoba Free Press (1926) show that the tendency is to give 
to the provinces under “property and civil rights’’ a virtual 
residram of power The federal power of disallowing provincial 
statutes has practically fallen into disuse Canada is a vast country 
and as such extreme centralisation is not suited to her condition 
In this sense the shifting of power from the centre to the 
provinces—the exact reverse of what has happened in the USA 
—may be said to be desirable At present, howevci, the Federal 
Government is trying to regain its lost powei It has disallowed 
a law of Manitoba which introduced a scheme of initiative and 
referendum on the ground that such a step would deprive the 
Lieutenant Governor of his power to assent oi refuse to assent 
to provincial bills. 


IV. The Crown and the Governoi 'General 


The Crown is the symbol of unity between Gieat Britain and 
the Dominions According to the British North America Act 
of 18b7, the executive government and authority of and over 
Canada was vested in the Queen Bill passed by the Canadian 
Parliament had to be presented to the Governor-General for the 
queen’s assent and those bills which were leseived for 
signification ot the queen did not become valid till 
(within two yeais) the Governor-General signified by 
speech or message that these had leceived the assent r I the 
Queen-m-Council In theory, all laws, whethei federal or 
provincial, are still enacted by the King-in-Pailument , but 
in practice the veto powet of the King has fallen into disuse. 
The Canadian Parliament is now competent to pass any law it 
likes. 


The Governor-General is the representative of the C-iow.n in 
the Dominion. Formerly he was appointed with the advice of 
the British Government, but the Imperial Conference 
of 1930 definitely laid down that the apfiointment was ^St'of'the 
to be made in consultation with the Dominion g“”™, or ' 
Government, In accordance with this provision, the 
selection of Lord Bessborough as the Governor-General of Canada 
was blade on February 9, 1931, on the sole responsibility of the 
Canadian Government. But the Governor-General and every 
other officer holding any offioe or place of trust or profit in the 
Dominion, are required to take the oath of allegiance to His 
Majesty, the King of England. 

The Governor-General does not interfere with the policy of the 
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ministers or its execution. The Duke of Argyll, who was the 
; Governor-General of the Dominion from 1878 to 1883, 
ttk*?' ceased to attend the cabinet meetings and all his 
donc’King successors have followed the precedent set up by him. 

The Governor-General stands above all parties. His 
attitude on all political questions is absolutely non-partisan. He 
appoints that group of party leaders as ministers who can 
command a majority in the Canadian House of Commons. The 
freedom of the Governor-General to express publicly on any 
question of contemporary politics or economics is much 
circumscribed. 


The Governor-General has ceased to perform the ambassadorial 
functions since 1926. The agency functions which he used to 
carry out till 1928, have been transferred to the High 
Function! Commissioner. In theory, he can summon, prorogue 
Gc”™i° r atl d dissolve Parliament, but in practice he exercises 
these functions on the advice of the ministry. The 
Govemor-General-in-Council appoints Lieutenant-Governors of 
the provinces. The responsibility of disallowing acts passed by 
the provincial legislatures rests also with the same authority. The 
aggrieved minorities under section 93—the separate-schools section 
—may make their appeals for remedial measures to it. In India 
The Governor-General m the Centre or the Governor in the 
Province is alone responsible for the protection of minorities, and 
he'can disregard the advice of the ministers in this respect. 

The term ‘Council’ in Canada means the Privy Council. 
Members of the Cabinet are sworn as Privy 
Councillors. A man who is once appointed as Privy 
Councillor, retainb the membership for life. But the 
Privy Council never meets as a body ; its work is performed by 
the Cabinet. 

V. The Cabinet. 


Though the Governor-General and the Privy Council constitute 
the formal executive, the political executive is the cabinet, which 
Ministry ‘ s usually composed of the First Minister and 18 other 
and tb* ministers. These rfainisters are : (1) Secretary of State 
for external affairs ; (2) President of the king’s Privy 
Council for Canada ; (3) Minister of Finance ; (4) Minister of 
Trade and Commerce ; (5) Minister of Public Works; (6) 
Minister of Railways and Canals ; (7) Minister of Marine and 
Fisheries and of Naval Defence ; (8) Minister of the Interior ; 
(9) Minister of immigration and colonization ; (10) Minister of 
Militia and Defence ; (11) Minister of Agriculture ; (12) Minister 
of Customs ; (13) Minister of Inland Revenues ; (14) Minister 
Of Justice ; (15) Postmaster-General ; (16) Minister of Labour ; 
( 17 ) Secretary of State ; (18) and Minister of Mines. The ,post of 
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.he Attorney-General is-usually held by the Minister of Justice. 
The Solicitor-General, Parliamentary Secretaries of the department 
of External Affairs and of Militia and of Defence are of the 
Ministry bat not of the Cabinet. 

After a general election or a aetious defeat of the ministry in the 
House of Commons, the Governor-General sends for the leader of 
the party commanding a majority or the leader of the opposition 
and charges him with the formation of the new cabinet. He 
accepts the recommendations made by the leader so chaiged. But as 
in the provinces of India, so in Canada the Prime Minister has a 
difficult and delicate task in selecting his oolleagues. 

He must so select his colleagues as to give proper cXn“t i> 
representation to (1) French Canada, (2) to the Kotnan forn *' d 
Catholic population of the Dominion that is not French , (3) to 
the other eight provinces , (4) and to the English-speaking popula¬ 
tion of Quebec. Three cabinet ministers are usually taken from 
French Canada, three from Ontario, and at least one from each of the 
provinces of Nova Scotia, New Brunswick, Manitoba, Saskatche¬ 
wan, Alberta and British Columbia The Premier also summons 
his cabinet men who arc Premiers of provincial governments 
or leaders of the opposition in provincial legislatures These 
persons get themselves elected to the House of Commons to the 
seats which are vacated by members who look to promotion to 
the Senate or to a government post The Premier, however, is 
not required by convention to assign any ministerial office to the 
senators. But he has to consider the claims of the financial 
interests of Montreal and Toronto These cities exercise much 
influence in the selection of the Minister of finance 

The first Minister, who usually hold the post of Secretary of 
State for external affairs, draws 12,000 dollars, the other 
ministers receive 7000 dollars, and the two Parliamen¬ 
tary Secretaries get 5000 dollars as salary per year. 

Ministers without portfolio do not draw any salary. 

The ministers are jointly responsible to the legislature. A 
mmiBter who cannot agree to any decision arrived at by his 
colleagues resigns. With the permission of the CoUtctjTt 
Governor-General, which is never refused, he can r., P on«i- 
explain in Parliament the reasons for his resignation bl,u * 
aa<J the Premier gives a suitable reply ; till recently every member 
of the Cabinet, who belonged to the House of Commons, in 
accepting an office to which a salary is attached, had to seek re* 
election. But this law has now been repealed. The Cabinet 
exercises as much control over legislation as does its British 
prototype, The rigidity of party discipline contribute to the 
supremacy of the Cabinet. 
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VI. The House ol Commons 


The Dominion Legislature consists of two chambers, namely, 
the House of Commons and the Senate, The House of Commons 
is elected by the people for five years, unless sooner 
dissolved. The Governor-General can dissolve a 
Parliament at any time if his ministers ask for it, or if he thinks 
that a crisis has arisen and there should be a general appeal to the 
constituencies. But the Governor-General seldom exercises the 
prerogative of dissolution. He dissolves parliament usually on the 
advice of the Cabinet. 

The House of Commons consists of about 245 memberjs. The 
Constitution Act of 1867 lays down that Quebec shall 
Dimibtition jj ave the fixed number of 65 members and that there 
shall be assigned to each of the other provinces such a 
number of members as will bear the same proportion to the 
number of its population (ascertained at such census) as the 
number 65 bears to the number of the population of Quebec (so 
ascertained). As Ontario is the most populous province, it sends 
82 members. * 

The Dominion Act of 1920 awards the franchise to every male 
and female British subject, aged 21 and over, resident in Canada 
for a year and in the constituency for two mouths. A 
F ** British Indian, Japanese and Chinese can not enjoy 
franchise if he or she is a naturalised subject in British Columbia. 
Judges appointed by the Governor-General, the chief electoral 
officer of the district, Election clerks, persons disfranchised for 
taking recourse to corrupt and illegal practices, lunatics, inmates 
of public charitable institutions, criminal prisoners, and persons 
disqualified in provincial election on racial grounds are not 
allowed to exercise franchise 

Twenty members, including the Speaker from the Quorum. 
The Speaker is elected in the first meeting of the House of 
Commons after a general election The election of the 
S’S?"’ Speaker must be approved by the Crown. Id England, 
S|,e * k “ the Speaker once elected, continues to be re-elected 
term after term till he becomes infirm. But in Canada the 
convention has grown up that the Speaker should be elected 
alternately from among the English-speaking and the French- 
speaking members. The office of the Leader of the Opposition is 
formally recognized and he draws a salary. 

Any British subject may be a candidate in a election for a 
* seat in the House of Commons. Residence in the cops- 
aSl titnency from which one seeks election is not neees- 
"** 1 **” $ary. But government contractors and members of 
provincial legislatures are ineligible. The Canadian House Of 
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Commons contains merchants, manufacturers, farmers, a few 
labour men, doctors and lawyers ; professors seldom seek elec¬ 
tion, Many persons become members of Parliament with a view 
to secure a Judgeship, a Commissionership, or some other perma¬ 
nent and remunerative job. Members can address the House 
either in English or in French. 

At the opening of a session a speech, foreshadowing the legis¬ 
lation that is to be introduced daring the session and describing 
the material conditions in the Dominion, is addressed m 
to the members of Parliament. The speech comes Addre«« 
before the House of Commons on a motion made from Gonnar- 
the government benches. One of the promising young Ge “"* 1 
men of the Government moves that “an address be presented to 
His Excellency, the Governor-General, offering the thanks of this 
House to His Excellency for the gracious speech which he has 
been pleased to make to both Houses of Parliament." After the 
motion has been'seconded, the leader of the Opposition offers a 
general criticism of the policies of the government. The Premier 
gives suitable reply to it. All the leaders on the two front 
benches, as well as the back-benchers take part in the debate. 

Bills imposing any charge on the people of the Dominion or 
making any grant for the services of the Crown must originate 
in the House of Commons. The rule of Procedure rl fh , 
lays down that “all aids and supplies granted to His initiating 
Majesty by the Parliament of Canada are the sole gift ° aer ' ’ 
of the House of Commons ; and all bills for granting such aids 
and supplies ought to begin with the House, as it is the undoubted 
right of the House to direct, limit, and appoint in all such bills, 
the ends, purposes, considerations, conditions, limitations, and 
qualifications of such grants, which are not alterable by the 
Senate.” Money Bills must be introduced by the ministry ; 
private members cannot introduce bills of this description. 


VII. The Senate 

The members of the Senate are nominated for life by summons 
of the Governor-General under the Great Seal of Canada. The 
Senate consists of 90 senators,— namely, 24 from 
Ontario, 24 from Quebec, 10 from Nova Scotia, 10 om 
from New Brunswick, 4 from Prince Edward Island, 6 from 
Manitoba, 6 from British Columbia, 0 from Alberta and G from 
Saskatchewan. Each Senator must be at least 30 years of age, a 
born or naturalized British subject, and must reside in and be 
possessed of property, real or personal to the value of 4000 dollars 
within the province for which he is appointed. Marriot rightly 
observes that the Canadian Senate has never possessed either the, 
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glamour of an aristocratic and hereditary chamber or the strength 
of an elected assembly, or the utility of a senate representing the 
federal as opposed to the national idea. The provinces are not 
equally represented in it, nor is the mode of appointment calcula¬ 
ted to secure the selection of men who would champion provincial 
rights. Nomination to the Senate goes to those who contribute 
handsomely to the Party funds or to the businessmen who are 
expected to secure special legislation for the benefit of great 
corporations. “From the first,” writes Wrong, “appointments 
tp the Senate came under the full control of the mechanism of 
the party. The security of the position for life, and the freedom 
from the labours of an election, have made a Senator- 
eE p»«5j d s h'P a desirable crown of party service ; and to this use 

the office has been put.Men who have given long 

service in the House of Commons, sometimes claim aSenatorship 
for their declining years. Other claims are from those who have 
given similar service in the party organization, or it may have 
contributed liberally to the party funds. No government, Liberal 
or Conservative, has made any serious effort to save the post of 
senator as a reward for any other kind of public service, and in 
the present condition of public thought it would be quixotic to 
expect that anything but party interests should be considered.” 

Quarrels between the two Chambers are not common. On rare 
occasions a political party, defeated at a general election, has used 
Deadlocks lt8 stren ff t ^ 1 ‘ n Senate to harass and thwart a new 

* “ * government. The Senate is more powerful than any 
Other nominated second chamber, because there is a limit to the 
number of its members. Discussion over bills between the two 
Houses is carried on by message and not by conference. 

The 8enate can not claim, either by law or by convention, a 
fixed or any considerable number of seats in the Cabinet. There 
have been Cabinets of which no member was of the Senate. 
Generally one or two members of the Cabinet are taken from 
the Senate. 

The Senate does not play any very important part in legislation. 
Government bills usually originate in the House of Commons ; 
htt piared w ^ ereas private members’ bills and bills for divorce are 
by tkc first introduced in the Senate. It has already been 

:W,< stated that finance bills cannot originate in the Senate. 

Hie Senate only gives formal confirmation to tariff bills which 
are sent to it from the House of Commons. In the period between 
1922 and 1930 when the Senate consisted of a Conservative 
majority, it asserted the right to amend or reject money bills. The 
Senate Was formed originally with the idea of providing a sort of 
jttdicial tribunal supervising and reviewing the legislation of the 
Commons. These expectations have not been fulfilled. 
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VIII. The Judiciary 

There is a Supreme Court in Ottawa, having appellate, civil and 
criminal jurisdiction in and throughout Canada. The Supreme 
Court, however, does not possess any power of interpre- QiHmDt 
ting the constitution. This work is still being done by kindTo?* 
the Judicial Committee of the British Privy Council. c<mrt 
There are five puisne judges and one chief justice of the Supreme 
Court. Each province has a superior court and most of the 
provinces have county courts with limited jurisdiction. All the 
judges in these courts are appointed by the Governor-General on 
the advice of the ministry. The judges hold office for life on good 
behaviour, and thus their independence is secured. 

Canada voluntarily accepts the Judicial Committee of the Privy 
Council as the final court of appeal. The French Canadians regard 
the Privy Council as a special guardian of minority j urUaiction 
rights. It a litigant prefers to appeal from a provincial ofth*Pri““ 
decision to the Supreme Court and not to the Judicial °““ c 
Committee of the Privy Council, permission is normally refused 
to carry the case from the Supreme Court to the Privy Council 
again. Dr. Keith observes that, “even m Canada doubt has been 
widely felt regarding the desirability of the appeal in cases where 
no constitutional issue is involved. It is, in fact, impossible to 
justify the delay and expense involved in taking to the Privy 
Council cases turning merely on private law.” 


IX. Provincial Government 

The nine provinces have each a separate Parliament and 
administration, with a Lieutenant-Governor appointed by the 
Governor-General. The Lieutenant-Governors are 
responsible to the Governor-General, who fixes their 
salary and who can also remove them from office. 

But a Lieutenant-Governor appointed after the commencement 
of the first session of the Parliament of Canada is not removable 
within five years from his appointment except for a cause assigned, 
which is to be communicated to him in writing within one month 
after the order of his removal is made, and is to be communicated 
by message to the Senate and to the House of Commons within 
one week thereafter if the Parliament is then sitting, otherwise 
within one week after the commencement of the next session of 
the Parliament. Two Lieutenant-Governors have been removed 
from office by the Dominion Government. The Lieutenant- 
Governor has to act according to the advice of the provincial 
ministry. 

As in the six of the eleven provinces in India the legislature is 
56 
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bicameral, so in Canada t#o obt tff tfie nSttS provinces have got 
two Houses of legislature. These two provinces are 
Lwiiiatmtc Q ue ^ >ec an( j ^ova Scotia. The upper chamber is called 
Legislative Council. The members of the Legislative Councils 
are appointed nominally by the Lieutenant-Governor, but in 
reality the provincial Premier nominates them. There are twenty- 
four members in each of the two Legislative Councils. The 
provincial Legislative Assemblies consist of different number of 
members varying from 90 in Quebec and Ontario to 48 in British 
Columbia. The relation of the Cabinet to the Legislature is 
similar to that prevailing in the Dominion Government. 

At first the Dominion Government used to exercise the power 
of disallowing laws passed by provincial legislatures rather 
frequently. But the older provinces carried their cases 
PtoVioou *° Judicial Committee of the Privy Council, which 
overthrew the decision of the Dominion Government in 
several cases. Now-a-days the Dominion Government seldom 
exercises the power of disallowance. 

X. The problem of Federal Finance in Canada 

The problem of federal finance has become most acute on 
account of the depression and the enormous rise in the expendi- 
ture on social services. The social welfare expenses of 
financing provinces and municipalities more than doubled 
in provinces ^ e { ween 1913 a nd 1921, and doubled again between 
1921 and 1930. With a parallel rise taking place in the costs of 
education, the provinces were already finding it difficult to raise 
the necessary revenues even before the beginning of the depres¬ 
sion of 1929-35. When the depression broke, conditions became 
chaotic in even the strongest provinces. The Dominion, in order 
to keep the provinces from going bankrupt, was obliged to rescue 
them by grants representing a proportion of the provincial 
costs, and by loans for general purposes where these were neces¬ 
sary. Deficit financing by provinces on an unparalleled scale 
became the order of the day ; revenues were deflected from the 
ordinary purposes of government to relief ; and business was 
taxed heavily. 

The provinces clamoured for grants from the ampler revenue 
sources of the Dominion. Some provinoes suggested that the 
percentage relationship between the subsidies giving to 
SoITocm the provinces in 1867 and the total revenue of the 
Dominion should be maintained. Some put forward a 
claim for sharing the customs revenue of the Dominion. Other 
provinces demanded that the Dominion should abandon to the 
provinces certain taxes, such as that on incomes. Two alternative 
courses seemed to have been open to the Dominion— either re- 
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allocation of sources of revenue on a uniform basis among the 
provinces or the transfer of functions from the provinces to the 
Dominion Both these courses, however, are unacceptable. 
Adoption of the first course would vastly increase the existing 
inequalities between the provinces Provinces with aggregations 
of surplus taxable income would have their revenues adequate to 
cover their social, educational and developmental responsibilities 
The adoption of the second course would involve a degree of 
centralization destructive of the Canadian Federal system 

To consider these problems in all their bearings and to suggest 
remedies, a Royal Commission on Dominion-Provincial Relations 
was appointed on August 14, 19d7 The Commission Tht R ^ 
made extensive enquiries for two years and a half and Cmnou..ion 
published its report in 1940 The Commission was and ,« form 
asked to “express what in their opinion, subject to the ofrefercnc * 
retention, of the distribution of legislative powers, essential to a 
proper carrying out of the federal system in harmony with national 
needs and the promotion of national unity, will best effect a 
balanced relationship between the financial powers and the obliga¬ 
tions and functions of each governing bodi, and conduce to a 
more efficient, independent and economical discharge of govern¬ 
mental responsibilities in Canada ” The Commissioners were 
specially charged “to examine the constitutional allocation of 
revenue sources and governmental burdens to the Dominion and 
provincial governments, the past results of such allocation and its 
suitability to present conditions and the conditions that are likely 

to prevail m the future ” 

0 

The Commission recommends that unemployment aid should 
be a Dominion function It holds that since the economic 
structure of the country is now fundamentally national 
as far as opportunities for employment are concerned, 
it cannot be compartmentalized for the purpose of 
meeting unemploymeut needs Conditions which produce un¬ 
employment are in no way local , they lie in national and inter¬ 
national trade cycles, and to some extent in climatic cycles. 
Therefore, burdens do not fall with equal incidence on the 
different provinces , and attempts by the provinces to cope with 
them through Dominion grants-in-aid are held to be “a mockery 
of responsibility m public finance ” “It is fundamental to our 
recommendations,” says the Report, "that the residual responsi¬ 
bility for social welfare functions should remain with the 
provinces and that Dominion functions should be deemed 
exceptions to the general rule of provincial responsibility.” 

The Commission suggests two plans with a view to effect a 
balanced relationship between the financial powers and obligations 
and functions of each governing body The first Plan is the real 
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plan ; whereas the second one is only a make shift by which 
matters would remain as they are excepting that the Dominion 
Government would assume the costs of unemployment relief and 
would grant subsidies to three provinces. Under the first Plan, 
“the Federal Government takes over the entire debt of each 
province (or 40 per cent of the combined provincial and municipal 
debt), it assumes full liability for the non-interest bearing debt 
and administers the balance, subject to the annual payment by 
the province of a sum equal to the annual interest received by it 
from these sources ; it accepts complete responsibility for the 
relief and oare of the unemployed employables, leaving poor relief, 
in the proper sense of that term, to the provinces (including the 
municipalities) ; it replaces the present subsidies to the provinces 
by National Adjustment Grants to enable a provincial government 
to balance its budget, after maintaining its social service at an 
average standard, provided it is established that its rate of taxa¬ 
tion conforms to an average Dominion level. Future borrowings 
by provinces are to be made on their own credit or through the 
Finance Commission on terms.’’ The Provinces are asked to 
withdraw from certain fields of taxation which the Commission 
defines as national in character. These include taxes on 
inheritances, incomes and corporations, though the Dominion 
Government is required to transfer certain percentages of collec¬ 
tion to the provinces. The Commission also recommends the setting 
up of a permanent body of experts called the Finance Commission, 
which will re-examine the amount of subsidies by the provinces 
every five years. The public opinion in each province is to be 
left free to apply the subsidy according * to the needs of the 
province. “If the Commission’s recommendations are put into 
effect,” observes F. W. Dafoe, “the principal taxing powers will be 
returned to the hands of the Federal Government ; the Domi¬ 
nion’s grants to the provinces will again be based on fiscal 
need; the provinces w t ill once more be, assured of revenues 
adequate for their essential needs without unbalancing the 
budget; and the main burden of the country's finances will again 
rest upon the Dominion.” 



CHAPTER XXVII 

THE COMMONWEALTH OF AUSTRALIA 

I. The Country and its Constitution 

The Commonwealth of Australia, consisting of six colonies of 
New South Wales, Victoria, Queensland, South Australia, 
Western Australia and Tasmania, was proclaimed on January 1, 
1901. The administration of Papua was transferred to 
the Commonwealth in 1906 and the Antarctic territories 
have been placed under it in 1933. Australia is a big 
country, consisting of nearly 30 lakh square miles ; 
but it is very sparsely populated. There are only 223 persons 
per 100 square miles and the total population is only six and a 
half million. Geographically the Australian communities consist 
of two entities :—(1) a continental mass in the east and south¬ 
east, containing a very wide range of resources and (2) the insular 
areas of Tasmania and Western Australia, which have to depend 
on production of agricultural commodities. The two areas are 
separated from each other by an arid region. 

The motive which impelled the leaders of Australian communi¬ 
ties to form a federation was to “achieve increased national honour 
and added national dignity.’’ Asquith welcomed the 
establishment of the Commonwealth in the House of 
Commons as “A whole which we believe is destined to 
be greater than the sum of its component parts, and which, 
without draining them of any of their life, will give to them in 
their corporate unity, a freedom of development, a scale of 
interests, a dignity of stature, which, alone and separated, they 
could never command.” It was urged that the federation would 
provide effective defence of Australia, adequate protection 
against the immigration of coloured people, safeguard Australian 
interests in the Pacific, and promote trade and industries by 
removing the customs barriers between the colonies. 

The leaders of the six colonies desired to set up a new political 
community, organized in the main on the British model, with a 
bicameral Parliament, responsible government on the Compirlion 
cabinet system, and a Supreme Court of Appeal to gse^tiu 
interpret the new constitution, and to take the place in Comtttn- 
Australia of the Privy Council. They have succeeded rion 
in their task to a remarkable degree. There are, of course, a few 
points of difference between the English Constitution and the 
Constitution of the Commonwealth of Australia. The English 
Constitution is largely an unwritten one, while the Constitution pf 
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the" Commonwealth is a written one. The former is unitary in 
character and the latter is federal by nature. The English Consti¬ 
tution is flexible and the Australian Constitution is rigid by nature. 

The Constitution of the Commonwealth can be altered by the 
Commonwealth Parliament by absolute majorities and by a 
referendum at which the alteration must be approved by a 
majority of voters and a majority of StateB. No altera- 
tion, however, can be made diminishing the proportion- 
Cmmitn- a t e representation of any state in either house of 
Parliament or the minimum number of representatives 
of a state in the House of Representatives or increasing, dimi¬ 
nishing or otherwise altering the limits of the state, unless the 
majority of the electors voting in the State approve the proposed 
law. Efforts to introduce great changes in the relation of the 
States and the Commonwealth by referendum have usually been 
defeated at the polls. No less than twelve proposals were 
negatived, in four different appeals to the country, between 1911 
and 1926. In 1929 a very important change, however, has 
been introduced by the insertion of Section 105A into the Consti¬ 
tution. This Section empowers the Commonwealth to make 
agreements with the States with respect to state debts, including 
the taking-over and conversion thereof, and including future 
public borrowing, both by Commonwealth and States. It empowers 
the Commonwealth Parliament to make laws for the carrying 
out by the parties thereto of any such agreement ; and it makes 
such agreements binding on the parties, when validated by the 
relevant Parliaments, notwithstanding anything contained in 
Commonwealth or State constitutions or in any Commonwealth or 
State law, until altered by agreement between the parties thereto. 

The question of a revision of the Constitution involving imperial 
legislation is still unsolved. When Western Australia demanded 
the right of secession in 1934-35, the Joint Committee of the 
Imperial Parliament reported against even receiving the petition. 

The life of the Commonwealth Parliament is limited to three 
other point* .yews only as against the five years' duration of the 
<rfdUUr«n« British Parliament. The Speaker of the British 
Cmititi- House of Commons does not identify himself with 
**““ any party ; but the same aloofness of the Speaker is 

not noticeable in the Commonwealth. 


il. The Executive 

The Executive power, vested in the King, is nominally exercised 
^ by the Governor-General, who is appointed by the King 

Opvenor- on the advice of the Commonwealth Government. He 
& “ ral is thus a nominee of the Government in office. The 
Governor-General s functions have been reduced almost to those 
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of a “rubber stamp’' and his connection with the political side 
of Government has become purely formal. He must be guided in 
his attitude towards ministers by the same principles as that of 
the British King towards his cabinet. 

The real executive authority is exercised by the Cabinet, which 
consists of the Prime Minister and ten other ministers. The 
Prime Minister at present holds the portfolios of the 
Minister of Information and Minister for the co- 
ordination of Defence. The other members of the 
Cabinet are (I) the Minister for the Navy and Minister for 
Commerce ; (2) Postmaster-General and Minister of Health ; 
(3) Minister for External Affairs and Industry ; (4) Minister for 

the Army ; (5) Minister for Air ; (6) Minister for the Interior; 
(7) Treasurer ; (8) Minister for Trade and Customs ; (9) Vice- 
President of Executive Council ; (10) Attorney-General. 

A Minister must be either a member of the Federal Parliament 
or must get himself elected to it within three monthB of his 
appointment. The Prime Minister receives a salary Po . ition <nd 
of £4000 per annum. The salary of other Ministers is wtary of 
not at all high, as the total amount of the Cabinet ' m * *” 
Fund, divided among them all, is only £16939 per year. 

The Prime Minister selects his own colleagues ; but in the 
Labour Party the practice has developed of giving the ]nflllMlcJ , 
caucus, and not the Prime Minister, the right to choose ofth* 
Ministers. This practice has given rise to the problem ‘ rty 
of divided loyalties. 


The cabinet system in Australia is as much criticised as it is 
in England. Some critics assert that the Cabinet is extraordinarily 

vacillating and dilatory. King O’ Malley asserted that . . 

Ministers were supposed to be “rubber stamps” in 
the hands of officials. It has also been argued that the t ion of the 
Cabinet “is little more than a meeting of departmental c ” b ' I1,:t 
chiefs, content to approve what permanent officials insist .must 
be done, thereby enslaving both Cabinet and Parliament in the 
grip of a powerful and highly efficient bureaucracy.” Political 
thinkers in Australia want a machinery for the working of the 
Cabinet system which will, at one and the same time, provide the 
conservative influence of the official and the vigorous detachment 
of the energetic Prime Minister. 


III. The Commonwealth Parliament 


Legislative power is vested in a Federal Parliament consisting 
of a Senate and a House of Representatives. There 
must be a session of Parliament at least once every year. 

The Senate consists of 36 senators, six being elected from 

each of the six original states. The term of a member of senate 
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is six years, bat as a rale the Senate is renewed to the extent of 
one-half every three years. Each state is a single electorate for 
voting purposes. The franchise for the senate is the same aa in 
the House of Representatives. 

The House of Representatives consists, as nearly as may be, 
of twice as many members as there are senators, the number 
Comport* chosen in the several States being in proportion to 
ttaT5rt>« population as shown by the latest census. The present 
bftewi- number of members is 76. The House continues for 
three years from the 1 date of its first meeting, unless 
sooner dissolved. A voter must be either a natural born subject 
of the king, or have been for five years a naturalised subject 
under a law of the United Kingdom or of a State of the Common¬ 
wealth. Universal adult (male and female) suffrage has been 
established in the Commonwealth. 

The Senate can not originate or amend money billB. Dis¬ 
agreement between the two Houses may result in dissolution of 
the Senate ; if the disagreement continues even after 
the meeting of the newly elected Senate, a joint sitting 
of the two Houses is held. The strength of the 
Upper Chamber being half of that of the House- of Represen¬ 
tatives, the opinion of the latter is bound to prevail. The 
position of the Senate is, thus, very much inferior to that of the 
House of Representatives. 


Tfce 

Senate 


IV. Judiciary 

The judicial power of the Commonwealth is vested in a federal 
Supreme Court, called the High Court of Australia. It consists 
of a Chief Justice and five Justices, appointed by the 
Governor-General in Council. The Judges hold office 
during good behaviour. The High Court has original 
jurisdiction in all matters arising under treaties, between States, 
of -the Commonwealth, or affecting representatives of other 
countries, as well as in other matters as empowered by the 
Parliament. It may also hear and determine appeals from 
judgments of its own Justices exercising original jurisdiction, 
and from judgments of any other Federal Court, or of the 
Supreme Court of any State. As a rule no appeal lies to the 
Privy Council from the decision of the High Court regarding the 
limits inter se of the constitutional powers of the Commonwealth 
and those of any State or States or regarding the limits inter te 
of the constitutional powers of any two or more States. 
But if tha High Court certifies that the case should 
be determined by the King in Council, then appeal 
may be made to the Privy Council. But the High Court on 
o«*u*inl«> refuses such certificates. 
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V. Relation between the Commonwealth and the States 

The Commonwealth of Australia has followed the model of 
the U.- S, A. in the distribution of powers between the Federal 
Government and the States. The States did not give 
up their full right to legislate at Federation. They gave Jaj 0 St ‘hT 
to the Commonwealth certain specific and well-defined r **2“*» 
powers, reserving for themselves the residue of the t ’ ower ' 
powers then remaining. The Governors of the States are 
appointed by the Imperial Government and they are in no sense 
subordinate to the Governor-General. The Commonwealth 
Government qan not disallow the laws passed by the State legis¬ 
latures. But when the Commonwealth exercises its power over 
subjects of concurrent jurisdiction, the States must obey the 
Federal Government. 

The Commonwealth has powers over commerce, shipping, 
finance, banking, currency, etc. defence, external affairs, 
postal, telegraph and like services, census and statistics, 
weights and measures, copyright, railways, conciliation 
and arbitration in industrial disputes extending beyond the limits 
of any one State. 

The States have got equality of status in the Commonwealth. 
The equality of representation in the Senate is a recog¬ 
nition of this equality. Moreover, the Commonwealth of 

is prohibited from granting any preferential treatment 
to any state by any law regarding revenue, trade or commerce. 

At the time of the inauguration of the federation u was 
provided that the Customs and Excise, the two chief sources of 
revenue of the States, should be taken over by the fiumBaA] 
Commonwealth, which was to return to the States, rfUrfon. of 
sums not less than three-quarters of the revenue w«mh“»nd 
derived from these sources, during the first ten years. the St * l *» 

In 1910, the Commonwealth Parliament passed the Surplus 
Revenue Act, which provided for a fayraent to the States of 
25 shillings per head of population in lieu of the three-quarters 
of the revenue from Customs and Excise This also was found 
unsatisfactory. In 1927, the inclusion of Section 105A in the 
constitution empowered the Commonwealth to make agreements 
with the States with respect to the public debts of the States, 
including : (a) the taking over of such debts by the Common¬ 
wealth ; (b) their management ; (c) the payment of interest and 
the provision and management of sinking funds in respect of 
them ; (d) their consolidation, renewal, conversion and redemp¬ 
tion ; (e) the indemnification of the Commonwealth by the 
States in respect of debts taken over by the Commonwealth ; 
(f) borrowing by Governments. 
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* According to this Section the Financial Agreement Validation 
Act of 1929 was passed. The Agreement provides : (a) “That 
there shall be a Loan Council, consisting of one representative of 
the Commonwealth Government and one representative of each 
State, the Commonwealth representative having two votes and 
a casting vote and each State representative one vote, (b) That 
the Commonwealth and each State is to submit to the Loam 
Council from time to time a loan programme for each financial 
year ; and that the Loan Council is to decide how much of the 
total amount can be borrowed at reasonable rates and conditions, 
and may, by unanimous decision, allocate that sum amongst the 
various Governments, or, in default of such an unanimous decision, 
the sum available is to be apportioned between the Governments 
according to the formula prescribed in the Agreement, (c) That 
the Commonwealth takes over the gross public debts of the 
States existing on the 30th June, 1927, and the amounts 
borrowed since then ; and undertake as between itself and the 
States all liabilities of the States to the bond-holders, (d) 
That the Commonwealth will continue to allow to each State 
the amounts of the per capita contributions which were 
being made in 1927 towards State revenues, and that such 
contributions will be credited against the interest payable on the 
State debts taken over by the Commonwealth ; that the Common¬ 
wealth will make certain contributions towards the sinking funds 
in respect of those State debts ; and that the States will pay to 
the Commonwealth the balance of interest and sinking fund 
payments required after crediting the Commonwealth contribu¬ 
tions. (e) That as a general rule, all future borrowings, whether 
for the Commonwealth or the States, are to be arranged by the 
Commonwealth under the direction of the Loan Council, are to 
be covered by the issue of Commonwealth securities, are to be 
subject to maximum limits as to interest, brokerage, discounts 
and other charges fixed by the Loan Council, and are to be 
restricted in amount in each year to the amounts which the Loan 
Council determines to be available at reasonable rates.” 


VI. Party system In Australia 

The Labour Party is the most highly organised political party 
in the Commonwealth. In 1905, the Party adopted as its objectives 
(a) “The cultivation of an Australian sentiment, based upon the 
maintenance of racial purity and the development in Australia 
of an enlightened and self-reliant commnnity ; (b) The securing 
of the full results of their industry to all producers by the collec¬ 
tive ownership of monopolies, and the extension of the indus¬ 
trial and economic functions of the State and municipality.” 
But the Labour Party had always been 'divided within itself, 
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because it gathered into its ranks a number of conflicting groups 
of people, such as tariff reformers, land nationalizers, small 
farmers, socialists and internationalists. 

At the commencement of the Federation there were three 
parties—the Free-traders, Protectionists and a small group of 
Labour men. In 1909, the Free-traders and Protectionists 
joined hands and formed the Liberal Party. In 1917, members 
of the Liberal Party coalesced with those members of the Labour 
Party, who were in favour of conscription and formed the 
National Party. “From the very nature,” says Mr. D. It. Hall, 
“of the composition of the present party opposed to the official 
Labour Party, there have been continually two conflicting 
sections, the old Liberals, who naturally leaned towards the 
doctrine of Laissez-faire, and the development of private enter¬ 
prise, and the old Labour men who had been brought up in the 
opposite school, and had never shed their beliefs in the need for 
State ownership or State Control of private ownership.” 



CHAPTER XXVIII 

CONSTITUTION OF THE UNION OF SOUTH AFRICA 

I. The Constitution 

The Union of South Africa is constituted under the South 
African Act 1909, passed by the British Parliament Under the 
Component terms of that Act the self-governing colonies of the 
girts of the Cape of Good Hope, Natal, the Transvaal and the 
Orange River Colony (called the Orange Free State) 
were united on May 31, 1910, in a legislative union under one 
Government The total area of the Union is 472550 square 
miles and it has 19 lakhs of European and 65 lakhs of non- 
European population 

The Union Parliament is competent to change the constitution, 
though the South Africau Act, 1909, imposed certain restrictions 
Amendment on constitutional changes These restrictions have be- 
ofthe come mostly obsolete The Union Parliament being 
no longer subject to the restrictions of the Colonial 
Laws Validity Act, has got as much right to change the consti¬ 
tution of the Union by simple legislative procedure, as the 
British Parliament has in the case of changing the constitution 
of Great Britain 

In 1934, the Union Parliament passed an Act called the 
Status of Union Act, 1934, by which among other 
Union Act changes the Statute of Westminster has been imple¬ 
mented for the Union The most important provi¬ 
sion of the Act is in Section 4, which provides that “the 
Executive Government of the Union in regard to any aspect of 
its domestic or external affairs is vested in the King, acting 
.„ on the advice of his Ministers of State for the Union 
•eccdcjirom and may be administered by his Majesty in person or 
by a Governor-General as his representative " After 
the passing of the Act, General Hartzog declared that South 
Africa was so free and independent that she could select the 
King of the Belgians as her Kmg The implicated of the 
clause lies in the fact that it takes away all check on the powers 
of the Ministry which has the support of Parliament for the time 
being The Ministry can, under the Status of UniOD Act, (1) 
“sweep away the Cape Franchise which under the Status measure 
ceases to be effectively safeguarded in any way ; (2) abolish the 
provinces, (3) extend the duration of Parliament, thus depriving 
the electorate of the power of control of its representatives ; and 
(4) declare the secession of the Union from the Empire.” 



(Dr. Keith’s letter <in the Natal Mercury, 16th April, 1934). Dr. 
Keith further observes that “no such unfettered authority exists 
in any part of the Commonwealth and the new constitution 
thus differs essentially from the British Constitution.” But it 
may be pointed out that fundamental principles of the British 
Constitution may be changed by a ministry,'having a stable 
majority in the House of Commons. For the king’s veto power 
has fallen into disuse and the Parliament Act of 1911 has made 
the opposition of the House of Lords ineffective in case a reform 
is persistently demanded by the House of Commons. 

The Status of Union Act hits brought shout a fundamental 
distinction between the position of Canada and Australia on the 
one hand and the Union of South Africa on the other. The 
former Dominions have no legal power to declare neutrality or 
secession, whereas the Union has the legal power now. 

If Britain is at war Canada and Australia are also at the Union 
war ipso facto. The Union, however, can declare *3““ 
neutrality and may sell goods to the nation with whom 
Great Britain is at war. Such a declaration of neutrality might 
prove most damaging to British schemes of naval operations, 
for the British Fleet cannot use Simonstown as a base without 
violation of that neutrality. On the declaration of the present 
War (1939), General Hartzog advocated a policy of neutrality ; but 
he was outvoted in the legislature and resigned. The Union 
has declared war against Germany, thus making common cause 
with Great Britain. 

II. Relation between the Union and the Provinces 

The Union of South Africa differs fundamentally from the 
federal arrangements of Canada. The provinces of Canada enjoy 
considerable power free from the interference of the Dominion 
Government. But the provinces of the Union are entirely subject 
to the Union Government. The cause of this differ- Unjut 
ence in the status of the provinces of the two Domi- government 
nions is that there is federalism in Canada, but unitary J£fm3 th 
Government in the Union of South Africa. The 
Governor-General in Council of the Union appoints an Adminis¬ 
trator who is the head of the provincial executive. The Adminis¬ 
trator exercises a definite control over provincial finance ; for no 
appropriation, whether of money raised by provincial taxation or 
oi Union grants, can be made, save on his recommendation to 
the Council. The Administrator must act with a Committee of 
four persons appointed by proportional representation. He pre¬ 
sides over the meeting of the Committee. These facts show that 
the provincial Administrator has real power, and is not a figure- 



head like the Lieutenant-Governor of a Canadian Province , 
but the Administrator is much more dependent on the Union 
Government than the Lieutenant-Governor is on the Dominion 
Government 

The Provinces of the Union have authority to deal with local 
matters such as provincial finance, primary education, chanty, 

itdi ti municipal institutions, local works, roads and bridges, 
“ °° markets, fish and game, and penalties for breaches of 

Provinc« laws respecting such subjects The provinces may have 
alsa Jurisdiction in other matters which, in the opinion of the 
Union Government, are of merely local or private nature in the 
province, or in tespect of which Parliament may delegate the 
power of legislation 

The general power of direct taxation conceded to the Provinces 
in 1909 has been taken away in 1921 The provinces have been 
given the right to levy hospital and education fees, and 
Miction"' licence fees for dog, sporting, motor, flower-picking and 
game licences They are also empowered to raise 
auction dues, taxes on vehicles, amusements, betting, personal 
income and company leceipts on defined conditions, the owner¬ 
ship of immovable property and to impose licence 
Iromth'* dues on the right to nnpoit non-Union goods lor sale 
Government Besides these, the provinces receive subsidies from the 
Union 

On the passing ot the Status of Union Act the provinces 
became anxious for their very existence Hence the Act of 1909 
was amended in 1934 to provide that no alteration in 
provincial boundaries or abolition of anv Council or 
Province* abridgment of its power should be earned out except 
on the petition of the Council But the Union Ministry was of 
opinion that this Act has no binding force except as an 
expression of what was considered desirable as a constitutional 
doctrine. 


(II. The Union Executive 


The Status of Union Act has made the Govetnor-Genetal a 
mere figure-head The Governor-General has, indeed, the right 
to dismiss Ministers, but such a right is meaningless 
ae a safeguard He is a nominee of the Ministry, and 
Mr. De Valera has established in the Irish Free State 
in 1932 the right of the Ministry to remove from office the 
Governor-General who is not desirable 

The Cabinet consists of eleven members besides the Prime 
Minister The Cabinet has powers and responsibilities, 
equal to those of the British Cabinet. 


Cabin* 
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IV. The Union Legislature 

The Union Parliament consists of the King, a Senate and a 
House of Assembly The Senate consists of forty members, of 
whom 32 are elected (eight for each province) and eight 
are nominated by the Governor-General • Of these The 
eight, four are selected mainly for then acquaintance with the 
reasonable wants and wishes of the non-European races Each 
Senator must be a British subject of European descent, at least 30 
years of age, qualified as a voter in one of the provinces and 
resident for five years within the Union Moreovei, an elected 
senatoi must be a registered ownei of property of the value of 
i‘500 clear The provincial representatives in the Senate are 
elected by the members of the provincial Councils and the 
provincial representatives in the Assembly sitting together The 
term of office of an elected senatoi is ten years , but the Senate 
may be dissolved within 120 days of the Assembly Nominated 
senators vacate office on a change of Prime Minister 

According to the redistribution scheme of 1934, the Assembly 
has 150 members, of whom bl are elected by the Cape, 16 by 
Natal, 57 by the Transvaal, and lb by the Orange Free State 
Suffrage has been conceded to females above 21 years 
of age in 1930 An Act of 1931 has extended the Le«uhtm 
franchise to all males of European, oi white extraction A ** cmbl! ' 
over the age of 21, thus removing the property and wage quali¬ 
fications existing in the Cape and Natal provinces In the 
Transvaal and Orange Flee State non-Europeans have no vote , 
in Natal the African natives and British Indians are debarred 
from voting, and in the Cape educational and property quabfica- 
tions are required of non-Euiopeans There must be a session 
of Parliament every year Membeis of the Assembly are returned 
by single-member constituencies The AssembK continues for five 
years from the date of its first meeting unless sooner dissolved 

The Senate has no financial initiative, except as regards the 
imposition oi appropriation of fines or penalties It may not 
amend any Bill so as to increase any proposed charges 
or burden on the people, noi any Bill so far as it imposes 
taxation, or appropriate revenue or moneys for the 
service of the Government It can reject measures which it 
cannot amend If a Bill is passed in the Assembly in two succes¬ 
sive sessions, and rejected twice by the Senate, the Governor- 
General may convene a joint sitting, when the Bill may be passed 
if approved by a majority of the total number of members of both 
Houses If, however, the Bill deals with the appropriation of 

revenue or moneys for the public service, the joint Uj ^ 
sitting may be held tn the same session as the rejec¬ 
tion. The weakness and inferiority of the Senate is apparent 
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from the fact that it has only 40, members, while the Assembly 
has 150 members and thus in a joint sitting the Senate will have 
very little influence. 


V. Judiciary 

The Union has a Supreme Court, which consists of an Appel¬ 
late Division with a chief justice ind four judges of appeal. In 
each province there is a Provincial Division of-the Supreme 
Court. The judges appointed since 1912 hold office till 
they attain the age of 70 years. No judge can be 
iwinciai removed from office except by resolution of Parliament. 

The Common Law of the Union is the Roman Dutch 
Law. The decisions of the Appellate Division of the Supreme 
Court are final save in so far as an appeal may lie permitted by 
special leave to the King in Council. But the Judicial Committee 
does not encourage such appeals. 

VI. The Native Problem in the Union 

The framework of African society has been shattered by the 
conquest of European peoples. The Bantus have a fine legacy of 
co-operative tribal traditions ; and the task of the Western 
settlers is to build anew the social structure of the natives on an 
assimilation of this legacy with the elements of western culture. 

The policy hitherto followed by the Union Government 
Oi”'problem ^ as b een on ® of segregation in native Reserves. “What 
in its crudest form does this policy of segregation 
mean ?” asked Jan Hofmeyr in his book, “South Africa” 
(Modern World Series, 1930). “Nothing more than the exclusion 
of the native from the white man’s life, save in so far as he is 
necessary for ministration to the white man’s needs, the setting 
aside for his occupation of land so inadequate that dire necessity 
will drive him out to labour for the white man, the refusal to 
regard him as other than a means to an end, or effectively to 
discourage his development as an end in itself.” Such a policy 
is producing unrest among the natives. The problem may assume 
formidable dimensions in view of the fact that the interests of five 
million Bantu natives has been made subordinate to those of less 
than a third of that number of Europeans. 



CHAPTER XXIX 

THE CONSTITUTION OF EIRE (IRELAND) 

I. A Free Sovereign State 

The position of the Irish Free State within the British Empire 
was defined by the Treaty of December, 1921. Article I of the 
Treaty declared that “Ireland shall have the same constitntional 
status in the community of nations known as the 
British Empire, as the Dominion of Canada, the 
Commonwealth of Australia, Dominion of New Zea- f^' 7 e UI> to 
land and the Union of South Africa, with a Parliament 
having powers to make laws for the peace, order, and good 
government of Ireland, and an executive responsible to that 
Parliament, and shall be styled and known as the Irish Free 
State." The old Constitution of the Irish Free State asserted 
that the State forms part of the British Commonwealth of 
Nations. 

On June 14, 1937, a new Constitution was approved by the 
Irish Parliament and enacted by the people by means of a plebis¬ 
cite on July 1, 1937. The Constitution came into operation 
on December 29, 1937. The Constitution declares 
that Ireland is a sovereign, independent democratic 
state. It affirms the inalienable, indefeasible and 
sovereign right of the Irish nation to choose its own 
form of government, to determine its relations with other nations 
and to develop its life, political, economic and cultural in 
accordance with its own genius and tradition. The significance 
of the omission of all references to the British Crown in the 
Constitution is that the Government of the Eire will conclude 
treaties with foreign powers and make diplomatic appointments. 
It may remain neutral even when the British Government is at 
war with a foreign power. It has actually remained neutral 
up till now in the present War (May, 1941). The Irish 
' Parliament alone is authorised to declare war, though the Irish 
Government may take measures to meet attack pending the 
assembling of the Parliament. The Government is further 
empowered to make treaties which do not involve a charge on 
public funds. 

The preamble to the new Constitution leaves no doubt as to 
the Sovereignty of the Irish State. It reads as follows : “In the 
name of the most Holy Trinity from whom is all Fnll 
authority and to whom as our final end all actions both «ov«»^»ty 
of men and states must be referred, we, the people of the 
Eire, humbly acknowledging all our obligations to our Divine 
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Lord Jesus Ghrist, who sustained our fathers through centuries 
of trial gratefully remembering their heroic and unremitting 
struggle to regain the rightful independence of nation and seeking 
to promote the common good with due observance of prudence, 
justice and charity, so that the dignity and freedom of the 
individual may be assured, true social order attained, the unity of 
our country restored, and concord established with other nations, 
do hereby adopt, enact and give to ourselves this constitution.” 

It should be noted that this is not a sudden move on the part of 
De Valera, who has always advocated a complete break with 
England. He held that the British connection was fatal to the 
spirit of Ireland, because the Irish are Catholic and agricultural, 
whereas the English profess materialism and 
logical industrialism The British subjects are already classed 
as aliens in the Irish Eree State, though they are 
v«icra's relieved of the disabilities of aliens by order of the 
Executive Council He refused to take the oath to the 
King, forced the resignation of the Governor-General and secured 
the appointment of a letned village grocer in his stead In 
December 1936, on Edwaul VIll's abdication he showed the 
unmistakable tread of his policy In passing an Act which abolish¬ 
ed the post of GoveruoL-Geneul and omitted to mention the King 
in the Constitution 


II. The Executive 


The Governor-General is substituted by a President, directly 
elected by popular vote for a term of seven years He is the 
head of the executive and the titular Commander-in- 
President Chief Being elected by the people directly he is in 
a position to exercise enormous influence He is 
assisted, but not controlled by a new kind of Privy Council, in 
which there are rival political leaders, ludges, and other distin¬ 
guished citizens The President has no right to dismiss a 
Ministry which commands the support of the Dai) (Chamber of 
Deputies or Lower House) but he may refuse a dissolution to a 
Prime Minister who has ceased to command a majority in the 
Dail He is endowed with Powers to safeguard the 
roTthe Constitution He may refer to the Supreme Court 
any bill which he deems repugnant to the Constitution 
and if it reports that the bill is unconstitutional, he is required to 
refuse his signature to the measure If a majority of the Senate 
and a third of the Dail request him to refuse assent to a bill of 
national importance, he may refer it to a referendum or 
general election. 

Thus, it will be seen that the Irish President is far more 
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powerful than the French President, though hte powers fall far 
short of those of the President of the U S. A The g .,. Vo r 
Prime Minister is not responsible to him, but he may p^* he 
be a rival in popular esteem to the Prime Minister Minuter 

The Prime Minister, like his British prototype selects and 
controls his colleagues He can advise the President to dissolve 
the Dail regardless of the advice of other ministers, 
so long as he is able to maintain his parliamentary ofThl* 
majority If he fails to advise the President to summon 
the Dail, the latter might convene it In case the 
Prime Minister refuse to resign even when he is defeated, the 
President shall dismiss him 

III. The Legislature 

The Irish Parliament consists of two Houses, viz a House 
of Representatives called Dail Eireann, and a Senate, consisting 
of sixty members Of these sixty meinbeis of the Senate, the 
Pinne Minister nominates eleven, six aie elected bv the univer¬ 
sities and the leinaining 41 are elected from five panels of 
candidates established on a vocational basis, lepresenting the 
following public services and interests (1) National Language 
and Culture, Literature, Art, Edtn ition md such other 
professional interests (2) Agriculture and alliel L*g*i2»taU 
interests, and Fisheries (3) Labour, whether oiga- 
nised oi unorganised , (4) Industry and Commerce including 
banking, finance, accountancy, engineering and architecture , (5) 
Public administiation and social seivicc, including voluntary 
social activities The Semite can exeicise a suspensive veto for 
ninety dn^> only ovol bills pissed by the Lower Chamber It does 
not control the executive, which is responsible to the Dail only 
The Dail Eireann, consisting it present of 138 members, is 
elected by adult suffiage by i system of pioportional representa¬ 
tion It is the real depository of power 

IV. The Constitution 

The Constitution can be amended within a peuod of three 
years after the President has taken up office, by ordinary process 
of law-making, but any proposal which the President 
considers important will be referred to the people in fSJSainjf 
Referendum After the first three vears no amend- 
ment of the Constitution can be effected except with 
the approval of the people given at a Referendum 

A very important feature of the proposed Constitution is that 
which makes it applicable to all Ireland whenever territorial 
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reintegration is achieved. It thereby empowers the Government 
and Parliament of Eire to exercise jurisdiction over 
SgJJj-rf whole of “national territory”, including Ulster. 

“Happily there is clear intimation,” observes Prof. 
A. B. Keith, “that there is no intention to make use of the right, 
but the assertion of the claim, coupled with the omission of 
acceptance of membership of the British Commonwealth, must 
be justly resented by Northern Ireland.” 



CHAPTER XXX 


THE FRENCH CONSTITUTION* 

I. Characteristics of the French Constitution 

The present Constitution of France was set up by the Consti¬ 
tuent Assembly in 1875. France has been called the “laboratory 
of constitutional experiments” , because between 1789 and 1875 
she adopted and rejected nearly a dozen Constitutions. All these 
Constitutions were complete in details, but the least revolution 
had proved sufficient to overthrow each and every one c ut 
of them. The Constitution of 1875, however, is of an 
unsystematic and fragmentary character, while the 
Constitution of the U 8 A is a single document. The French 
Constitution is contained in three Constitutional laws passed on 
February 24 and 2(5 and July 1(5, 1875 respectively. The French 
Constitution’, unlike the English Constitution, has been made and 
not been evolved in course of time But like the English Constitu¬ 
tion it precludes neither precedent nor growth And this freedom 
has undoubtedly been the basis of the health and strength of this 
Constitution as compared with the manifold Constitutions that 
preceded it. 

The French as well as the English Governments are described 
as of Parliamentary type But the English Parliament is quite 
unfettered in making any law it likes, while some ReBabllcma 
restrictions have been placed on the French Parlia- t 

ment. It cannot change the Constitution by the mol"ET*"* 
ordinary procedure of law-making According to the ******* 
Amendment of 1884, even the joint session of the Senate and 
Chamber of Deputies which is empowered to change the Constitu¬ 
tion, cannot abolish the Republican form of government. 

The English Constitution is a flexible one but the French 
Constitution is characterised by modified rigidity. The French 
Constitution can be changed by the following proce- ^ 
dure. The Senate and the Chamber of Deputies must thtCon.fi- 
meet separately, either on its own motion or at the tu,,on 
request of the President and declare by an absolute majority, the 
need for a revision of the constitutional laws Then the two 
Chambers would sit together in one body as a National Assembly 
and pass or reject the proposal. The amendment will become a 
part o? the Constitution, if the absolute majority of the members 
of the Assembly, whether they cast a vote or not, are m favour 


* The Constitution described here is now suspended. French is now divided 
into two parts—occupied and unoccupied France. Unoccupied France is being 
governed by a Cabinet at the head of which is Marshall Petain. Democracy 
has ceased to exist in France since June, li>40, 
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of it. Such a procedure cannot bring a revolutionary change m 
the Constitution, because the National Assembly, being composed 
of Deputies and Senators cannot be expected to make such 
changes as would deprive them of spoils m future There have 
been only three amendments to the Constitution of 1875 and 
none of these are of any fundamental character 

In England eveiy citizen, be he an official or non-official, is 
subject to the same tribunal In France there is a 
separate eomt named the Administrative Court for 
Co “ rt tiying government servants acting in their official 
capacity 


II. The French President 

The President is the titular head of the executive in France 
He is elected for seven vears by a majonty ot votes, bv the two 
houses of the French legislatiue sitting together as 
E lmd° n National Assembly at Yeisailles Theie is no age limit 
s* 1 " 1 ' for election to the position of the French President. 
Any French -citizen may be elected, provided he is not a member 
of the French toyrl family He is le-eligible for any number of 
terms According to the law ol 11)28, he receives an annual 
salary of 18 likli fiancs, plus 9 lakh francs for household 
expenses, plus anothei c ) lakhs for ontei tainmeiit md travelling 
expenses All these put together meant about 2 lakh 80 thousand 
rupees at the late of exchange prevailing in 1938 

The President as the head of the executive has the command 
over the Army, the Navy and th< An Foie* He promulgates 
the laws passed by the Chambeis and ensures their 
Swret™* 1 execution He selects his ministers from the Chambers, 
or sometimes from outside He has the [lower of 
appointing and removing all officers to the public service He 
has no power of vetoing a bill, passed by the legislature, but he 
can send a measure back to the houses for reconsideration He 
has the right of addressing a message to the Chambers through 
some person He can adjourn the Chambers at any tune for a 
period not exceeding one 'month, but lie cannot adjourn them 
more than twice in the same session He can close the regular 
sessions of the houses after they have sat lor at least five months 
He can convene extia sessions at any time He can dissolve the 
Chamber of Deputies with the consent of the Senate But he 
must order a fresh election to be held within two months of the 
dissolution, and must convene the houses within ten days of the 
election He has the right to paidon any person condemned by 
the judicial courts He can declare war only with the previous 
consent of both the Chambers, He can conclude treaties with 
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foreign powers, but if a treaty affects the area of Prance or of her 
dependencies he must secure the approval of the legislature 

All these powers, except those of merely ceremonial nature are 
exercised by or through his ministers, by one of whom every one 
of his acts must be counter-signed In this respect his 
position is similar to that of the English King He 
is personally irresponsible and not legally removable by 
a vote of the Chambers, though they can make it difficult for 
him to lefcain the office But the Chamber of Deputies can 
accuse him of high treason, in which case he would be tried by 
the Senate, and, if convicted, would be dopnved of his office The 
Ministers are responsible foi executive acts to the Chambers and 
not to the Piesident The President is thus ‘a constitution v) king 
for seven years ’ 

Some writers hold that the President is the pnsoner of the 
Ministry and of Parliament But in view of the important func¬ 
tions performed by him, it is going too far to take such 
a view of his position He personifies the unity of the of the 
state Like the English King he advises the ministers Pr ' ,,d '°' 
on all important public affairs Like the king again, he refrains 
from attending the cabinet meetings , hut unlike the king, the 
President attends the meetings of the Council of Ministers twice 
or thrice a weak He can thus mduectlv influence the Govern¬ 
ment, though his vote is not counted for final decision He des¬ 
ignates the Fume Mimstt r out of the leaders of a dozen political 
•gioups in Parliament, when a cabinet is oveithiown From the 
foundation of the Thud Republic to its downfall in 1940, the 
average life of the French Cibmet has been onlv ten months 
This gives considerable scope for the peisonal intervention of the 
President Much depends on his personal likes and dislikes. 
When a new President is elected, the old cabinet lesigns to give 
him an opportunity of nominating a Cabinet of his own choice. 
But he does not usually choose a person as Premier, who has no 
chance of securing a workable majoritv in Parliament 

The American President is directly elected by the people, while 
the French President is elected by the Legislature This diffe¬ 
rence in the method of appointment largely explains 
why the former is so strong, and the latter so weak S>Mden” ch 
The President of the U S A is independent of tfje 
Legislature and able to resist it, while the French 
Present has Very little power to oppose the French of other 
legislature The Ministers in the USA are the co ”” tne ‘ 
servants of the President of the U S A , while the Ministers in 
France are responsible to the Legislature “There is no living 
functionary,” wrote Sir Henry Maine, "who occupies a more 
pitiable position than a French President The old king of 
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Prance reigned and governed. The constitutional king, according 
to M. Thiers, reigns but does not govern. The President of the 
United States governs but does not reign. It has been reserved 
for the President of the French Republic neither to reign, nor to 
govern.” But according to Barthon, the French President is not a 
phantom king without a crown He can make his influence felt 
by means of active advice The Ministers usually consider his 
advice with the greatest attention and respect because of his 
position and experience The German President under the 
Weimar Constitution was elected for seven years by the vote of 
the people He could, however, be removed from office by the 
vote of the people on a motion of the Reichstag passed by a 
two-third majority 


III. The French Ministry 

The President of the Republic is the titular head of the Execu¬ 
tive, but the real head is the Prime Minister, who is also the 
Difference President of the Council of Ministers. In theory, a 
between the Minister need not be a member either of the Chamber 
Miniewy of Deputies or of the Senate , but in practice, Ministers 
French* are usually taken from the ranks of Deputies and 
Ministry Senators But Ministers of War and Marine have 
often been chosen from among generals and admirals, who are 
not members of Legislature In England there are three different 
grades of salary for Ministers, but in France every Minister 
draws an annual salary of 180,000 francs, plus an allowance of 
40,000 francs for the maintenance of their official automobile, 
that is, in all about Rs 1400 per month Though the salary is 
the same, yet the position and importance of all Ministers are not 
equal. The Prime Minister enjoys the largest amount of power , 
below him is the Minister of Justice, who acts also as Vice- 
President of the Council of Mmisteis and President of the 
Council of State and of the Tribunal of Conflicts The Ministers 
of Foreign Affairs, of the Interior and Finance are next in impor¬ 
tance. The Ministers of Education, War, Marine and Agnculture 
are also important because they have large patronage id their 
hands. The portfolios of Commerce, Labour, and Public Health 
are of lesser importance There may be some ministers without 
portfolio. There is no fixed limit to the number of ministers. As 
m the case of the Provinces in India the number depends on the 
necessity of satisfying different groups Thus, Tardieu appointed 
28 members to his Cabinet in November, 1929, against the 
18 members in the preceding Briand Government. An individual 
minister in France is much more powerful than a minister in 
England in his relation to the Prime Minister. A minister 
not unoften intrigues against the Prime Minister. Another 
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S liarity of the French Ministry is that after the fall of a 
net, ministers belonging to it take office in the succeeding 
* Cabinet. When the Daladier Cabinet fell in October 1983, 
Sarrant, a minister of this Cabinet formed a new Government 
of 18 ministers with twelve ministers of the Daladier Cabinet. 
On the resignation of a Ministry a general election does not 
follow. If France were involved in the turmoil of a general 
election everytime a Cabinet fell, Democracy would have long 
since broken down there, 


In England the Ministry is responsible to the House of 
Commons only ; it does not resign on an adverse vote of the 
House of Lords. But in Prance the Senate can reverse a Ministry 
as it did the Bourgeois Ministry in 1896, BnaDd Ministry in 1913, 
Heriot Ministry in 1925, Tardieu Ministry in 1930, Laval 
Ministry in 1932, and Blum Ministry in 1937 and again in 1938. 

In recent years a number of Under-Secretaries have been 
appointed -to assist the ministers. The Under¬ 
secretaries cannot countersign a Presidential act ; 
nor are they entitled to attend all Cabinet meetings. 

But they are responsible to the Legislature. In 1930 Tardieu 
appointed as many as fifteen Under-Secretaries. 


A formal distinction is made in Prance between the Council 
of Ministers and Cabinet Council. When the ministers 
meet formally as the Council of Ministers, the President 
of the Bepublic acts as Chairman of the Council, 
though he cannot vote. The ministers may also 
meet informally without the President of. the Republic, in 
which case they are said to meet as the Cabinet Council. The 
President of the Council of Ministers, who is invariably the 
Prime Minister presides over the Cabinet Council. “The Cabinet 
Council,” observed a French Minister humorously, “is a place 
where you may smoke ; the Council of Ministers is a place where 
you may not smoke.” The Cabinet is unknown to law, while 
the Council of Ministers is a body recognised by law. Finer 
points out that the Council of Ministers deliberates on policy and 
is national in character ; while the Cabinet deliberates on tactics 
and is parliamentary in character. The members of the Council 
of Ministers are ex-officio members of the Council of State, which 
is the highest judicial tribunal in France for the trial of 
administrative cases. The Council exercises the functions of the 
President of the Republic in case of his death, resignation or 
incapacity for action until the National Assembly can meet and 
elect his successor. „ J 


iP; 


Every act of the President is countersigned by the Minister 
with whose department the act is concerned. The Constitution, 
farther lays down that "the Ministers shall be collectively 
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responsible to the Chambers for the general policy of the 
„ . Government and individually for their personal 
ifcrjf acts.” But the ministers joining a Cabinet do not 
repudiate their life-long doctrines ; henoe there is very 
little of homogeneity in the Cabinet. Finer opines that political 
practice has virtually deleted the words ‘collectively responsible’ 
from the Constitution In three different ways the responsibility of 
ministers to both the Houses of the Legislature is enforced. First, 
questions are asked in the Chamber of Deputies concerning the 
action of a minister with his previous consent. Questions may 
be asked orally, from the floor, and when they are answered by a 
minister, the Deputy asking the question has the right to reply ; 
but no further debate is allowed. Questions may also be asked in 
writing, in which case the answer must be published m the 
Journal Official within eight days. Secondly, Interpellations may 
be addressed to a minister An Interpellation differs from the 
ordinary question in that it gives cause for a general debate, in 
which everyone has the right to participate. If a member wants 
to address an Interpellation he must apply in writing to the 
President of his Chamber stating the substance of his Interpella¬ 
tion. The President reads the demand to the Chamber, after 
which the minister concerned gives a reply Then the House 
decides upon the date when the Interpellation will be discussed. 
The discussion is closed by a vote known as Ordre du Jour (Order 
of tbe day), in which the House expresses its confidence or no- 
confidence in the Government If the Chamber passes an Ordre 
du Jour of no-confidence, the Government is forced to resign. 
This is the normal and frequent procedure by which French 
Ministers fall from power. Thirdly, each Chamber may appoint 
its investigating Committees with the object of collecting infor¬ 
mation regarding the action of a Ministry. ' Such Committees 
have been granted the powers appertaining to investigating 
magistrates by a law of 1914. 

The French Prime Minister presides over the Cabinet Council, 
holds the Ministry together, tries to manage the Legislature as 
Portion of ^ >ea * 1 can > an d makes great efforts to retain his 
popularity in the country. His task is much more 
difficult than that of the English Prime Minister, 
because he is never sure of the support of the Groups which 
have promised to help him. The French Premier has to attend 
international conferences too. He can at any time act in place 
of one of his ministers. In recent years a tendency to relieve 
tbe Prime Minister of the charge of any particular department 
has been noticeable. Thus, Poincare in 1928, Doumergue and 
Flandin in 1934 , Blum m 1936-37, and Chautemps in 1937-38 
4id not hold any portfolio. 
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IV. Causes of Ministerial Instability in Prance 


Ministries m France are notoriously unstable. Since the 
foundation of the Republic, sixty-nine years ago (1871-1940), 
France has had one hundred and five different Cabinets 
Thus, the average life of a Cabinet has been less than MStSuS* 
seven mouths. The longest Ministry was that of 
Waldeck-Rousseau whi&h lasted for two years, eleven months 
and eleven days (June 22, 1899 to June 3, 1902) The shortest 
Ministry was that of Camille Chautemps in 1930 which lasted 
for twenty-four hours The causes which contribute to the 
instability of a Ministry in France are mainly five—namely, 
powerlessness of the Cabinet to dissolve Parliament , the exis¬ 
tence of a multiplicity of groups ; the prevalence of Interpella¬ 
tion ; responsibility of the Cabinet to both the Houses ; and 
great powers of the Commissions 


In England when the Cabinet feels that the House of 
Commons does not represent the Nation, it may bring about 
the dissolution of the House and order a general 
election In France the President of the Republic can nopowir** 
dissolve the Chamber, before the expiry of its legal 
term, only with the consent of the Senate But the 
only instance of dissolution is to be found id 1877 when Marshall 
MacMahon dissolved the Chamber in the hope that the new 
elections would be more conservative. A dissolution is generally 
regarded as a Coup d' etat , hence no other President has exer¬ 
cised this power, nor has the Senate ever again given consent to 
it As the Government of the day is deprived of the weapon of 
appealing to the country from the factious opposition of the 
Chamber, real political power is thrown into the hands of any 
group, which might at any time hold the balance of power. 


The multiple party system in France prevents the growth of a 
single party which can command a majority in the Legislature. 
The formation of diverse groups is promoted by the EylUof 
fact that the Cabinet has no power to compel a group tbtGronp 
to choose between loyalty to it and a gpneral election. 

If fifteen or twenty members form themselves into a group, they 
can become the arbiter of the fate of Government The Cabinet 
tries to secure the adhesion of as many groups as possible. 
Every Government is a combination in which principle plays 
very little part. “Ministers, not feeling any solid strength 
befit nd them,” states Jules Roche, “desiring to live, seeing them¬ 
selves at the mercy of the Chamber of Deputies, never dare to be 
themselves, to defend what they thmk it most just, and fight 
what they believe to be bad and dangerous. They try above all 
to get the favour of the majority." But they cannot live long 
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by sacrificing principles to political exigency, As soon as the 
Government makes a concession to one Group, other Groups 
become greedy and if the Cabinet tries to satisfy them, others 
become estranged from it. Besides its declared adversaries, the 
Government has to face attacks of those of its supporters who 
have the ambition of becoming ministers in the next Government. 
By desertion they perhaps find their way into the incoming 
Cabinet. A French Cabinet is 'generally formed by reshuffling 
ttie out-going Cabinet. This fact is mamly responsible for the 
loose party discipline in France. 

Interpellations are so ingeniously and surreptitiously put that 
the minister to whose department they may relate is often dis¬ 
credited. They are not restricted to Fridays on 
matters of confidence m the Government. The Cabinet 
cannot control the time of discussion. It goes out of 
office whenever a vote of no-confidence is passed as the result of 
an Interpellation. 

The Chamber of Deputies arrogates to itself the right of inter¬ 
fering not only with the general policy but also with the minute 
^ details of administration As the ministers have no 

stable majority to support them, they are often put to 
th ' °“*" great disadvantage Besides this, the Senate also 
enforces it6 authority on the working of the Cabinet in various 
ways. Thus, between double responsibilities, the ministry is often 
discredited and eventually ousted 

The practice of appointing Commissions with ex-ministers and 
experienced Deputies and Senators as members and investing 
them with large powers also contribute to the mstabi- 

9° m ' hty of a Ministry in France “They weaken the 
Ministers,” observes Finer, “because they are powerful 
rivals aud the Chambers look to them for guidance, whereas, in 
England, the sources of inspiration are purely Ministerial. More¬ 
over they are the Deputies and Senators organized as continuous 
guilds, and they always act as prosecuting attorneys and profes¬ 
sional defensive societies, towards Ministers.” They are entitled 
to call for any information from the departments and are thus 
able to prepare the ground for the defeat of Ministers. 

V. The Senate 

The Senate is the Upper House of the French Legislature. 
Before the Great War it consisted of 300 members, elected in the 
86 Departments (districts) of France, in Algeria, in the territory 
of Belfort and in the colonies by Electoral Colleges. To this have 
been added after the War 14 members for Alsace-Lorraine, 
making 314 Senators in all. The Senators are elected by an 
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Electoral College in each Department or Colony meeting 
at the capital of the Department or Colony. The w 
Electoral College consists of (a) the Deputies of the mod* rf' 
Department ; (b) the members of the General Council term Sr “ 
of the Department; (c) the members of the Arrondisae- Se “ tor * 
ment (sub-divisions) Councils within each Department and (d) the 
delegates of the Communes within each Department. Communes 
having population between 500 and 1500 are allowed to send 
1 delegate to the Electoral College. The larger Communes are re¬ 
presented by a large number of delegates, those having 60,000 and 
above send 24 delegates, while Paris sends 30 delegates. As the 
Communes number 36,000 they have got the preponderant voice 
in the election of Senators. No one can be a Senator unless he 
is a French citizen of at least forty years of age and enjoys civil 
and political rights. As the mode of election is indirect and the 
age qualification is high, most Senators are recruited from among 
sedate local politicians. Senators are elected for a nine-year term. 
Elections to the Senate take place every three years, one third of 
the Senate body being elected at a time. 

The legislative powers of the Senate are equal to those of the 
Chamber of Deputies except as regards the financial bills. The 
Senate is more conservative by temperament than the 
Chamber of Deputies. It performs the function of 
resisting hasty legislation admirably well. Bills usually 
originate in the Lower Chamber, though there is no 
definite law about it. The Chamber of Deputies, however, has no 
power to compel the Senate to discuss a bill. If the Senate does 
not like a particular bill, it will simply bury the bill in silence. It 
has very often sent the bills, passed by the Lower House “into 
no man’s land of a Commission whence, the only despatch 
concerning them is, missing.” 

The method of settling quarrels between the two Houses as 
provided in the Constitution is not at all satisfactory. Mgdt o{ 

.A conference between two “Commissions,” one appoint- mmIib* 
ed by each House, debates together the points at issue 
between the two Houses but they vote separately. If twoIW “®* 
this method fails to bring an agreement, nothing further can be 
done. 

Money bills must originate in the Chamber of Deputies, but 
the Senate can amend them by way of rejecting or reducing items 
of taxation or appropriation. Though it can reduce 
taxes ’or supplies, yet its power of increasing them is £^7”. OTCT 
weak. The Chamber of Deputies purposely keeps back 
the Budget of the year till the latest possible moment, so as to 
leave the Senate no time for consideration and amendment unless 
it takes upon itself the responsibility of driving the Ministry— to 
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a provisional levy of taxation needmg to be subsequently con¬ 
firmed Like the House of Lords the French Senate has been 
hostile to all schemes of taxation of socialistic kind 

The Senate now controls the administration as much as the 
Chamber of Deputies During the first twenty years of the 
Constitution the Senate did not attempt to drive out a Ministry 
by a vote of no-confidence But as has been pointed out before, 
there have lecently been many cases in which the Senate has 
dislodged Ministries from power Most of the members of the 
Cabinet are taken from the Chamber of Deputies But mmisters 
may appear in either House to explain the policy or to answer 
questions 

The Senate possesses two special powers No dissolution of the 
Chamber of Deputies before the expiry of its statutory 
pow» of term can take place without the consent of the Senate 
th * s*n«tt jj. &1 j g a jq 1 gh Court of Justice when summoned to 
act as such by the President for the trial of grave offences against 
the state * 


VI. The Chamber of Deputies 

The Chamber of Deputies is elected by adult (21) male suffrage, 
women having no franchise in France A person who has been 
a resident in a Commune for at least six months prior to the 
compilation of voters’ libt becomes a voter in that Commune No 
Ou*iiflM property or educational qualification is required for a 
rtonof voter, and no plural voting, as in England, is allowed 
apna A Deputy must be of at least 25 years of age No 
member of faiualies which have reigned in France can 
tkcHowc become candidate for Deputyship, nor are men in 
active military service eligible There is also a long list of 
civil servants who are debarred from offering themselves as candi¬ 
dates m the constitutency m which they hold a public office The 
chamber is elected for four years and the general election must 
take place within sixty days preceding the expiry of the full 
term Between 1919 and 1927 Deputies were elected in multi¬ 
member constituencies, but now they are elected by “Scrutin d’ 
Arrondissement” or single-member constituencies 

The ordinary Session of the Chamber opens on the second 
Tuesday of January and lasts up to the middle of July There is also 
an extra-ordinary session from October to December 
Parliament has also to meet two days after martial law 
is declared without any call from the executive The President 

* On October 28, 1988 when one third of the Senate was re-elected the position 
of Parties in the Senate was . Socialists and Communists, IT , Democrats of die 
Left, 192, Republican Union, 69, Action Repnbhoaine Rationale et Socials, 16; 
Democratic Union, 87 , Independents, 88. 
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of the Republic is bound to call a session when the absolute majo¬ 
rity in each house asks for such a session. The Government also 
can convene a session whenever it pleases. 


The Deputies are organised in different groups, which are 
classified into Right, Centre and Left, according to Gtoup> 
their seating arrangement. On the first January, 1937, in the 
the groups were as follows : m 

Right 


Independents d’ Union Republicaine et Nation&le 
Independants Republicans 
Federation Republicaine de France 
Parti Social Francaig 

Bepublicains Independants et d’ Action Sociale 

Groupe Agraire Independent 

Groupe Independant d’ Action Populaire 

Centre 


4 

12 

63 

8 

27 

11 

16 


Democrat® Populates 13 

Alliance des Bepublicains de Ganche et dee Radicaux Independants 41 

Ganche Democcatique et Radioaux Independants 96 

-90 

Loft 

Radloanx et Radicaux-Socialistea 113 

Ganche Independent© 27 

Union Socialists et Republicaine 29 

Bociallste 8. F. I. O. 149 

Oommunistes 72 

-390 

Unaffiliated 6 


Total number of members 616 

In October, 1939, the Communist members were expelled from 
the Chamber of Deputies. 

The Chamber of Deputies exercises strict control over 
administration and legislation through its committees, called 
Bureau. The Committee can enquire into all the works of 
a Department and recommend or refuse the measures 
the Department desires. Such an interference from the UKChambn 
Committee necessarily reduces the authority of the oi D * pn,i ” 
Ministry, for its bills may be so much altered by the Committee 
that they might be quite different from what the Ministry 
intended them to be. It exercises three functions :■—(1) making 
of laws, (2) criticism of the executive <JP Departments and 
(3) displacement of Ministries. The last function makes 
the French Deputy much more powerful than the English M. P. 

It has been well said that “three Powers rule France— the 
Deputies, the Ministers and the Local Party Committee.” The 
governing function of the Ministers Deeds no 
explanation. The Deputies rule France by exercising 
great influence through the Bureau and by inspiring 
Tear in the mind of Ministers lest they should vote:, against 
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Ministry. The Local Committees are like cliques consisting of 
minor officials or ex-officials, shop-keepers, lawyers, doctors, 
teachers and journalists. The Deputy must please the clique and 
press the Minister and the Prefect (head of the local administra¬ 
tion) for granting this or that favour for the clique. The bulk of 
the people are less attached to this or that party than they are in 
English-speaking countries. Hence, the clique can work for this 
or that candidate, and the successful candidate muBt keep the 
clique satisfied. 

The National Assembly of France is, in fact, the sovereign 
body. It consists of a joint meeting of the Legislature, namely. 
Function* of Senate and the Chamber of Deputies. The purpose 
the National of holding the National Assembly which assembles in 
Anembiy Versailles is to elect the President of the French 
Republic or to consider a revision or amendment of the 
Constitution. It is only when both the Houses individually 
agree to an amendment by an absolute majority that the National 
Assembly is summoned. The powers of this Assembly to revise 
or to amend the Constitution are very wide excepting that 
no change of the republican form of government can be attempted. 
By this Assembly the President is elected by an absolute majority. 
Thus it is evident that the French Legislature is the judge of 
its own actions ; while in America the Judiciary is entitled to 
consider the validity of the laws of the land. 


VII. Parliamentary Procedure in France 

Parliamentary procedure in France differs considerably from 
that of England. In France the closing of a parliamentary 
session has no influence on the legislative procedure. In 
England if the session ends before a bill has been voted all 
the preparatory work is done over again in the new session ; but 
ruinUaiiiiii ' n P' raDce bills which have not been voted before the 
anjngM* end of a session will be voted during the coming session. 

Moreover, voting by proxy is allowed in the Chamber 
of Deputies. Those members of a group who are present in 
tbe Chamber may vot^ for their absent fellow-members. Some¬ 
times it so happens that several Deputies vote on behalf of the 
same absent colleague, with the result that more votes are 
sometimes cast than there are members in the Chamber. But 
in case of doubt, any fifty members of tbe Chamber may 
demand a “Ballot at tbe Tribune,” by which each Deputy being 
called in alphabetical order hands his ballot personally to one of 
the officers of the House, who drops it in the urn. To enable 
absentee members to come and vote the “Ballot at tbe Tribune*’ 
is kept open for one hoar. On the outbreak of the present war 
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many Deputies joined the war Hence voting by proxy was 
introduced at all stages of legislative procedure 

The chief peculiarity of the French system lies in the 
great power of Committees of both Houses of the Legislature 
There are twenty gieat permanent Committees or Commissions 
of the Chamber of Deputies, namely, (1) Committee on 
General, Departmental and Communal Administration , 

(2) on Foreign Affairs , (3) On Agriculture , (4) on ^Commi- 
Algiers, the Colonies and Protectorates , (5) on 
Alsace-Lorraine , (6) on the Armv (7) on Social Insurance 

and Relief , (8) on Commeice, Industry and Commercial 

Treaties , (9) on Accounts and Economics , (10) on the 

Tariff (11) on Public Education and Fine Arts (12) on 
Hygiene , (13) on Civil and Criminal Legislation , (14) on 

Merchant Maune , (15) on the Navy (1(5) on Mining and 
Mechanical Power , (17) on Aeronautic s , (18) on Labour , (19) 
on Public Works and Means of Communication , (20) on Finance 
Each Committee consists ol toit\-four members There are 
12 Committees of the Senate, each consisting of 36 members 
The Committees are elected even \eai, but the same persons may 
be and are usually re-elected The Government cannot necessarily 
command a majority in the Committees, because they are elected 
by the groups m proportion to then numerical importance, 
the lowest number in a group entitling it to elect members on 
each Committee being 14 Other Committees are also appointed 
as occasion demands, but they consist oi 33 instead of 44 in 
the Chambei of Deputies Each Committee has a President and 
a reporter, who have got considerable authority When a bill is 
proposed either by the Gov eminent oi by i Private member, 
it is studied by the appropriate Committee Such bills cannot 
come up for discussion in the Chamber until aftei the Committee 
has presented a report on the mattei The Committee often 
makes substantial changes in the bill 

When a bill, having been duly proposed and considered by the 
Committee, comes before the Chamber of Deputies, anj Deputy 
may ask “question prealable” that is, whether discussion 
of the bill should not be avoided eithei on the ground 
that the proposed bill is unconstitutional oi that it is 
inopportune A vote is taken on the question and if it is passed, 
the bill is dropped , if the question is set aside, a discussion on 
the bill ag a whole begins When the discussion is closed, a vote 
is taken to determine whether the Chamber wants to discuss the 
bill section by section If the vote is negative, the bill is rejected. 
If not, a discussion of the bill, section by section along with 
proposed amendments, is taken up At this stage the Committee 
can withdraw any section if it perceives its fault Then a final 
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vote is taken on the whole bill as amended. If the bill is passed, 
it is sent to the Senate, where it follows much the same procedure 
as in the Lower House. If the Senate adopts it, it is laid before 
the President of the Republic for promulgation. 

The Finance Committee is the most powerful of all the Commi¬ 
ttees. It can alter the various items in the budget proposed by the 
Power* of Government at its own pleasure. It can refuse some 
ri»Piunce appropriations and add others It considers the budget 
«nd pro- through various sub-Committees, each of which has a 
SllhSinie Reporter working under the Reporter-General. The 
“™ 1 * et Reporter-General presents the budget to the Chamber 
and pilots it through the House The Finance Minister has no 
power to move amendments to it Thus the actual control over 
finance has passed to the members of the Finance Committee, 
who, however, are not effectively answerable to the public. 
“When the Ministerial scheme,” observes Lord Bryce, “comes 
before the Chamber, the Reporter appears as a sort of second and 
rival Finance Minister, whose views may prevail against those of 
the Cabinet. The Government of the day has little influence, 
except what it may personally and indirectly exert, upon the 
Composition of the Commissions, which may contain a majority 
of members opposed to its general financial policy, or to the view 
it takes of particular measures The natural result is to render 
legislation incoherent, to make the conduct of financial policy 
unstable and confused, and to encourage extravagance, because 
Ministers cannot prevent expenditure they think needless. 
A further consequence is to reduce the authority of an 
Executive which can be over-ruled ” Unlike the British procedure, 
any French Deputy can propose that new items be inserted or 
larger sums be provided for the existing items, but he must at the 
same time propose a new revenue or a corresponding increase m 
an existing revenue. But no proposal can be made to increase 
salary or pension of Government servants In recent years there 
has been so much quarrel over the budget that Parliament has 
often failed to vote it in time In order to enable the 
Twelfth.”*' Finance Minister to carry on the administration, 
“provisional twelfths” are voted by each House every 
month. TheBe sums are divided among the different branches of 
Government by a Presidential decree When the budget is 
finally voted, the sums already appropriated are deducted from 
the totals. The Senate cannot insert or increase items other 
than those previously proposed by the Government in the budget 
as it first reached the Chamber of Deputies. 

VIII. The French Judicial System 

The highest Court in France is the Cassation Court consisting 
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of three sections namely, (1) The Court of Petition, (2) The 
Civil Court and (3) The Criminal Court. Appeals 
from the lower courts are heard by this highest 
court. Each of the sections is under a Judge 
President 

The lower courts may be classified broadly into two divisions 
namely, (1) The Ordinary Courts, Civil and Criminal ; and (2) the 
Administrative Courts The lowest Ordinary Courts 
are the Courts of the Justice of the Peace, their c^'',°, w * r 
jurisdiction being limited to a Canton 

The next higher court is the Cou«t of the First Instance It 
ha9 jurisdiction, both Original and Appellate, over a Department 
and consists of one Judge President and two other 
Judges The next highei court is the Court of Appeal ”* 

having jurisdiction over one or more Departments In of*A*pi*«*” d 
France there is another type of court, namely, the 
Court of Assize which tries serious criminal cases These courts 
have their sessions quarterly and try with the help of the jury. 
In addition to these courts there are also a number of 
Commercial Courts for dealing with Commercial bases 
The President of the French Republic appoints the 
Judges who hold office during good behaviour and are removable 
only by the Cassation Court 

IX. The Party System 


Recent Phase 

The paity politics of post-War France is characterised by a 
greater emphasis on coalition of allied gioups and a sharper 
cleavage between the social classes The elections of 
Novembei, 1919, brought into power a coalition known 
as the Bloc National, which represented an alliance of 
diehards, Catholic clericals and big financial and industrial 
interests generally Its policy was to make Germany pay for the 
damage done by the war It considered even Clemenceau not 
stern enough against Germany Under Millerand, Bnand and 
Poincare it remained in power till 1924, when the latter’s 
efforts to invade the Ruler brought about the downfall of the 
coalition 

A new coalition, the Cartel des Gauches, composed of a group 
of moderate factions representing the small industrialist, the 
rentier, the peasant proprietor and tjhe civil servant, 
came to power m 1924 under the leadership of rierriot qIwAm** 
It advocated a policy of peace abroad, recognised the 
Soviet Government of Russia officially and tried to avoid addi- 
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t ioq*1 taxation. But when it attempted to raise additional taxes 
in April, 1926, the Ministry loBt its majority 

Poincare again came to powei at the head of a new coalition, 
called the tjnion Natwnale He was able to balance the budget 
after sixteen years and to restore the gold standard in 
nJhomU 1928 As the franc was fixed at one-fifth of its pre- 
War level, the rentiers were deprived of foui-fifths ot 
their income and the Government was relieved of four-fifths of its 
capital charges But French industries received a great impetus 
and captured foreign markets by underselling the foreigners The 
depression, which took place in 1929, caused heavy loss to French 
industry The Government fcad to spend a vast amount on 
armaments and could not balance the budget 

In the elections of 1932, the Union Nationale was defeated and 
a less conservative coalition came into power undei 
ti«"co«ii. Hemot The new coalition, too, failed to make up the 
tum deficit in the budget because it was afraid of alienating 

its supporters by any scheme ot additional taxation The 
Stavisky scandal (financial) in which a Cabinet Minister was 
involved brought about the downfall of the Ministry On February 
6, 1934, the Fiench Royalists and Communists made common 
cause m noting m the streets of Pans 

At this critical junctuie Doumergue, an octogenarian ex-Piesi- 
dent, came to the rescue of the Republic and formed a Ministry, 
called the National Cancellation Doumergue thought of calling 
Nation i a Constituent Assembly at Versailles with the object of 
Conomtn canying reforms to prohibit the proposal of expendi- 
t,f ” ture by Private members, to curtail the right of Civil 

Servants to stnke, and to empower the Premier to dissolve the 
Chamber at will But as the last proposal savoured of 
Fascism, the left wing of hm Mmistrv revolted and he had to 
resign 

After a good deal of shuffling and reshuffling ot the Ministry, 
Leon Blum, the Socialist leader was able to come to power in 
February, 1936 He got the support of a coalition of the left 
Ministries wm g parties, called the Popular Front M Blum was 
o£Binm.“ able to introduce 40 hours working day for labour in all 
Chsotemp* industries, to give them 15 days’ leave with full pay in 
a year and many other amenities On February 26, 1937, ex- 
Premier, Pierre-Etienne Flandm, made a heavy attack on Blum . 
but Blum was able to defeat the attack by 362 to 211 votes The 
Blum Ministry fell m July, 1937 Then the Radical-Socialist 
Chautemps formed a more conservative Government With the 
orthodox economist Bonnet as Minister of Finance Bonnet was 
able to give business a temporary relief through a new devaluation 
of the franc. On January 12, Bonnet asked Chaatemps to 
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break with the Communists and to include in hie^^^ n a ^ e 
sentatives of the Centre groups in the Chamber wn. to p 0 «mon at 
restore confidence to business The Socialists were Ui L,bonr 
take this step and in consequence the Chautemps rea j 
resigned on January 14, 1988 Chautemps formed a-^pre- 
Mmistry almost exclusively with the Radical-Socialists, o* erB 
too had to resign on March 10, 1938 Seeing this Minister^ 
crisis in France Hitler seized Austria Blum now formed a 
Ministry with the Socialists and the Radical Socialists He had 
asked for the co-opeiation of the Centre but was refused The 
Popular Front Cabinets failed to solve the financial and economic 
issues and hence there occurred now a definite turn towards more 
Conservative policy Daladier, a former professor of Historj, who 
commanded the support of both the Socialists and of the Conser¬ 
vative groups formed a Government ou April 4, 1938 

In July 193b Jaques Doriot launched a Fascist party called the 
French Popular Part} Financial interests and the 
young middle-clas^ Fienchmen were casting their eyes Party Tr*' 
about in search of a leader who would be able to stem Vnac ‘ 
the rising and all-poweiful mass movement that constituted the 
the People s Front under Blum They got the leader in Doriot, 
an ex-Commumst like Mussolini He attained considerable 
success He proclaimed the New French Revolution, with the 
divisiou of France into three distinct social groups the worker, 
the peasant, and the middle class The Fascists mnst have been 
powerful in Franca before June, 1940 , otherwise the fall of 
France would not have been so sudden It is now recognised by 
many that some of the most influential politicians of France have 
virtually sold off their country to the Germans 

The seat ol Government of unoccupied France is at Vichy, 
because Pans is occupied by the Germans The Vichy Govern¬ 
ment has very little independence of its own 


X. The Petain Government 

It is a curious toiucidenee that the Third French Republic 
came into existence on the 4th beptember, 1870, when the 
Germans had invaded and occupied a portion of France ; and 
again duung anothei German occupation it came to an end on 
July 10, 1940 It was on the lattei date that the 
Chamber of Deputies and the Semite met jointly in the 
National Assembly at Vichy and adopted a single 
Article of constitutional law as follows "The National 
Assembly grants all power to the Government of the Republic, 
under the authority and the signature of Marshall Petain, with a 
view to promulgation, through one or more acts, of a new oonsti- 
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tation for the French State. This constitution shall guarantee 
the rights of work, family and native country.” This law was 
passed with the same outward adherence to the letter of the then 
existing constitution as was shown in passing the Enabling Act 
of 1938 by the German Legislature. The Chamber of Deputies 
cons isted of 618 members and the Senate of 314 • members. As 
ao absolute majority of the total number of members is necessary 
for passing a constitutional law, at least 467 members in the joint 
session must vote for the bill. As a matter of fact, 569 members 
voted for it, 15 abstained from voting and 80 only opposed it. 

Having thus got the dictatorial authority Marshal Petain issued 
a series of decrees to suspend the Constitution of 1875. On the 
11th July, 1940, he assumed the functions of the Head 
rfSTcw of the French State (unoccupied France only) ; and 
? 875 h>n ° f suspended the constitutional provisions relating to the 
election of the President of the Republic By another 
decree of the same date the provision relating to the meeting of 
the Senate and Chamber of Deputies every year on the second 
Tuesday in January and keeping them in session for at least five 
months each year was repealed Both the Chambers of Legisla¬ 
ture were adjourned until further order Similarly, the right of 
the Chamber of Deputies to indict the President or the Ministers 
and the right of Senate to try them on a charge of conspiring 
against the state were abolished 

Marshal Petain assumed full governmental powers as the Head 
of the French State by the Constitutional Act No 2 of the 11th 
July, 1940 He has power to appoint and remove 
thcHudof Ministers and Secretaries of State, who are responsible 
silte” 0 ** *° h Itu > aQ d not to the legislature The legislative and 
financial powers are exercised by him in ministerial 
council. He commands the armed forces of the nation, receives 
ambassadors and has power to negotiate and ratify treaties He 
has the right of pardon and amnesty The only limitation he has 
set upon his authority is that “He shall not have power to declare 
war without the previous assent of the Legislative Assemblies ” 
But as this limitation has been imposed by his own authority, 
he can, if he thinks convenient, supersede it by another 
decree. 

By a decree of July 12, Marshal Petain has declared that when, 
for any reason he will be prevented from exercising the function 
Position of the Head of the State, M Pierre Laval, Vice-President 
M g‘of the Council of Ministers, shall automatically assume 
" it. In case, Laval is also unable to discharge these 
functions, the Council of Ministers shall, by a majority of seven 
votes, designate the Head of the State. 

The Vichy Government is supported and dominated by the 
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great industrialists and businessmen. They have been able to 
occupy all the key positions in the government offices. 

It is in their interest that the government tried to rf 

destroy the solidarity of the Labour movement. The 
Government attempted to deprive the Trade Unions of all real 
power by forming mixed social committees on which the repre¬ 
sentatives of workers were to serve with those of the employers 
and the technicians under the strict supervision of a Government’s 
delegate The Trade Unions were only to deal with the profes¬ 
sional interests of their members The General Confederation of 
Workers, the French T U C was dissolved in 1940. But the 
opposition of Laboui was so vehement that the Government did 
not dare to enforce the so-called Labour Charter 

The force of opposition to the Vichy Government is gaining 
strength every day The Universities, the Church and Labour 
are trying their level best to undermine the authority itl<>n 
of the Government of Petain Public demonstrations to't^viSy 
in honour of the Republican regime took place in many Gownmemt 
of the provincial towns of unoccupied France on May 1st, 1942. 
During the Christinas of 1943 Marshal Petain .made a pathetic 
appeal to the French nation to put a stop to sabotage and dis¬ 
turbances. But so long as he oi his Government remains slavish 
to the German people, the lesistauce of the French people will 
not stop 



CHAPTER XXXI 
CONSTITUTION OF SWITZERLAND 
i. Characteristics of the Swiss Constitution 

The Swiss Constitution is the most democratic of all the 
constitutions of the world It is a Government, under which the 
principles of direct democracy have been extensively applied 
through Initiative and Referendum. If, however, difference in 
religion and language be considered a hindrance to 
UmSwI« democratic government, as it is done in India, Switzer- 
£“ndi?' io ” ' an< ^ ls most unsuited for democracy- Here about 57 
per cent of the population are Protestants, nearly 
41 per cent are Catholics and 0 5 per cent are Jews; 
71 per cent speak the German language, '21 per cent French, 
about 6 per cent Italian, and little more than 1 per cent 
Roinansch. In spite of these apparent handicaps of diversity of 
religion and language, this little country of four million people 
has worked out a system of government which in certain respects 
combines the stability of the American system with the respon¬ 
sibility of the British svstem 

The Constitution of Switzerland is federal in character. It is 
a Federation of 19 Cantons, each having the right to send two 
a federal members to the Council of State and six half-Cantons, 

•nd*n»id sending one member each to that body. The half- 

Con.timtfon £j an ^ ons h ftve separate Cantonal Governments. The 
Constitution is rigid in character, because the Federal 
Assembly has no power to amend the Constitution Proposals 
for amendment may emanate either from the Federal Assembly 
or from fifty thousand voters submitting a draft of the proposed 
change to the Federal Assembly The latter process is known 
as Initiative ; but if the people initiate a proposal, the Federal 
Assembly has the right of making a counter- propo- 
Ancndment sition to the people. Whether the amendment is 
proposed by the Federal Assembly or by the fifty 
thousand voters, it must be submitted to Referendum. It must 
secure the support of a majority of the voters as well as a majo¬ 
rity of the Cantons. Between 1874 and 1932, the Federal 
Assembly proposed 42 amendments of which 33 have been 
accepted ; but only a few attempts at amending the Constitution 
by means of popular Initiative have been successful. 

As the Constitution is of the rigid type, it is also a written one. 
It is twice as long as the Constitution of the U. 8. A. 
cSwS 4 But as in all other Constitutions, conventions play an 
important part in it. The Constitution guarantees 
freedom of the press, freedom of worship and equality of all 
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citizens before the eye of law. But the Jury system is not 
mentioned in it. 


II. Structure of the Federal Constitution 


Switzerland was a Confederation up to the year 1848, when 
the present federal state came into existence The Constitution of 
1848 as amended and modified by the important 
revision of 1874, is the basis of the present Constitution 
of Switzerland. The distribution of powers between 
the Federal and the Cantonal Government is generally similar to 
that of the American and Australian Federations. The Federal 
Government has control over foreign relations, declares war and 
peact, makes treaties, manages national army, ovvns and works 
almost all the railways, post, telegraph, copyright, currency and 
national finance, banking and customary duties, water power, 
monopoly of gunpowder and the pioduction of alcohol ; and 
legislates upon commerce and contracts. It determines questions 
as to the meaning and construction of the Constitution including 
cases in which a Canton is alleged to have transgressed that 
instrument. In the U. 8. A. this function belongs to the 
Supreme Court. In other respects too the Swiss Federation has 
wider powers than the American Federation. Thus, it may deal 
with matters relating to private law, education and commerce 
and administer many state monopolies. 

The Federal Government possesses some concurrent powers 
exercisable conjointly with the Cantons, and can supervise the 
action of the Cantons in certain fields, such as 
industrial conditions, insurance, highways, the nUder*’ 
regulation of the press and education requiring the 
Cantons to provide instruction which shall be 
compulsory, unsectanan and gratuitous. When it exerts these 
concurrent powers its statutes prevail against those of a Cant.OD. 
The residuary power belongs to the Cantons. 


The Federal Government consists of four authorities :— (a) the 
Legislature, viz., the National Assembly, which is the supreme 
representative body ; ( b ) the Executive, dm., the Federal Qtttnl ^ 
Council, which is an administrative body of seven mem- 
bers ; $o) the Judiciary, viz., one Federal Tribunal ; (d) 
the people of the Confederation, which, being the final authority 
empowered to act by its direct vote, has the ultimate control of 
legislation, and through legislation of the Government as a 
whole. The people exercise their control through Initiative and 
Referendum. 
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111. The Federal Legislature 

The Federal Legislature, called the National Assembly, consists 
of two Houses—the National Council and the Council of States. 

The National Council is elected by the citizens of the Cantons 
in Cantonal districts by proportional representation. The number 
of members which a Canton would elect depends upon 
'ts population. The smallest Canton sends one member, 
while Bern sends 31 members. Every adult male has 
voting power In 1930, the term of the House has been 
.extended from three to four years Previously every 20,000 
persons used to send one member, now each 22,000 send one 
member. The total number of members is 187. Officials of the 
Cantonal Governments may offer themselves as candidates for 
seats m the National Council 

The Council of States is the second chamber and is analogous 
to the American Senate. It consists of two members 
from each full Canton, and one member from each 
half Canton chosen by each Canton according to its own 
laws. Some Cantons choose councillors for one, some for three 
years. The salary of members is paid by the Cantons. 

The two Chambers sit together as a National Assembly for the 
election of the Federal Executive Council and of its President, 
^ Vice-President, Commander-in-Chief of the Swiss 

AMrabiy Federal Army, the Chancellor of the Federal Tribunal 
"*™ and also for the determination of legal questions, and 

for granting pardons. 

In theory, the two Chambers have equal powers in legislative, 
administrative and judicial affairs. But in practice the National 
Edition Council is more powerful than the Second Chamber, 
twoHoaau ^ ounc1 ^ States. The Swiss Constitution makes 
* no provision for settling disputes between the two 
Houses ; and in fact disputes have been rare. When, however, 
such a friction occurs, it is set at rest by popular Referendum. 

The Swiss Legislalure is comparatively free from party turmoils 
and transacts its business in the most efficient way. Its scope of 
authority, however, is limited in two ways. It cannot 
Piranatitiea displace the Ministers, and in the legislative sphere 
LrtMattre ^ canilot say the last word, since that belongs to the 
people. Another peculiarity of the Swiss Legislature 
is the absence of the Committee system. The Federal Council 
(the Executive) is asked to frame bills at the wishes of the people, 
when they exercise the power of the Initiative or at the dictation of 
the dominant party. Either Chamber may by resolution request the 
Federal Executive to prepare a bill on any specified subjeot. These 
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bills are then discussed and enacted by the Swiss Legislature. 
“As the Assembly usually includes,” observes Rappard, “no 
former members and but very few members of the Federal 
Government, its function in fact often resembles that of an 
advisory rather than that of a sovereign body Government 
measures are seldom seriously amended and still more seldom 
rejected by the Legislature, which in this respect has always 
shown itself far more docile politically than the people at the 
polls The success of the Referendum m Switzerland m both a 
cause and a consequence of this extreme parliamentary docility.” 

IV. The Federal Executive 

The Federal Executive consists of seven members, elected fey 
the Federal Assembly for four years Members are eligible for 
re-election Some members have held office as long 
as thirty-two years Each mejnber is paid a salary of council*" 1 
about thirty-three thousand rupceb a year (32000 
Swiss Francs) The members of the Federal Council cannot be 
removed within this period One of the members is annually 
elected by the Federal Assembly to be the President of this 
Council and he bears the title of President of the Confederation. 

The Federal Council is not a Cabinet in the sense that it does 
not lead the Legislature and is not displaceable thereby But it 
is not as independent of Legislature as the President of the 
USA The second striking feature of the Federal 
Council is that it stands outside the parties, and does McMrfUw** 
not determine party policy Determination of policy ^llSiUTe 
belongs to the Assembly, though in practice, the 
Council by its knowledge and experience exerts much influence 
upon questions of general principle In foreign affairs it has 
almost a free hand When the action or policy of the Federal 
' Council is disapproved by the Assembly, it does not mean a vote 
of censure on the Counoil The Council changes its course of 
action according to the desire of the Assembly and continues in 
office “The Swiss Federal Councillor,' observes an eminent 
writer, “is like a lawyer or an architect in that his Advice is 
sought and usually heeded , but he is not supposed to throw up 
his job in a hurry whenever his employer insists on having some¬ 
thing done differently ” The Federal Council acts, indeed, as a 
body,'but its members are allowed to hold and even express 
differences in opinion. An administrative department is allotted 
to each of the members of the Conncil and he is held particularly 
responsible for that department. The Departments are : 
(1) . Foreign affairs, (2) Interior, (3) Justice and Police, 
(4) Military, (5) Finance and Customs, (6) Agriculture, 
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Commerce, Industry, (7) Posts and Railways But the Council 
meets constantly as a sort of Cabinet for the discussion of impor¬ 
tant business Its members appeal, but do not vote, m both the 
branches of the Legislature When business relating to a 
particular department is being discussed there, the member in 
charge of that department attends, answers questions and gives 
explanations and joins in debate 

The Federal Council has certain judicial duties too As there 
are no administrative courts, the Council sits m judgment over 
the conduct of the civil servants The Swiss Executive has got 
some outstanding merits First, it is a non-partisan body and 
hence can mediate between contending parties The Radical 
Democratic Party constitutes the largest group in the National 
Council, but the Federal Council consists of four Radical Demo¬ 
cratic Councillors, two Catholic Conservatives, and one represen¬ 
tative of the Faimers’ Woikers’ and Middle Class Party 
Secondly, it assures the continuity of experienced and efficient 
men m office The Executive Councillors are re-elected so long 
as they desire to seive In no other democratic st ite has the 
Executive such a stabilitv As the Executive is stable, it secures 
continuity m policy 


V. The Federal Judiciary 

The Federal Tnbunal consists of twenty-four judges appointed 
by the Fedeial Assembly for six years But the judges can be 
and are re-elected The Tribunal has original juris- 
?ad«« d diction in controversies arising between the Confedera¬ 
tion and Cantons it has also appellate juusdiction 
in cases referred to it from Cantonal courts Moreover, it has 
power to try cases of treason against the Confedeiation It has 
criminal jurisdiction, with a jury of twelve The Federal Tribunal 
can set aside a Cantonal law on the ground that it is in conflict 
either with the Federal Constitution or with Federal laws It 
differs fiotn the USA Supreme Court in the fact that it has 
no power to declare any Fedeial law to be invalid In 1928, a 
court has been set up to try cases under administrative law 


VI. Political Parties in Switzerland 

Switzerland with her diversity of races, religions and languages 
would have been the breeding ground of large number of politi- 
No bitter ca * P ar tifts, generating hatred and animosity towards 
MitUen one another, had she been actuated by the spirit which 
prevails among the so-called minority communities in 
India. But the intense patriotism of the Swiss people has saved 
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them from such a calamity. Race, religion or language do not 
constitute the basis of any party in Switzerland. The tradition 
of the Swiss political life has been its remarkable freedom from 
party politics. But in recent years the influence of the Party 
system is making itself felt even in this permanently neutralised 
state. “Party Organization,” observed Munro in 1931,- “has 
tightened during the past decade and professional organizers, 
known as party secretaries, have become more in evidence as 
well as busier.” In November, 1932, the Conservatives held a 
mock trial of Socialist leaders which led to rioting. The court 
held L&on Nicole, editor of the Socialist newspaper ‘Le Travail’, 
responsible for rioting because he had incited the 
Socialists to violence. In 1933, the Canton of Geneva dev'io'pmeot 
returned M. Nicole and a Socialist majority to the ^ j g , t rtT 
Federal Assembly. The Socialists also gained control 
of the City Governments of Zurich and Lausanne. Their success 
as well as the example of the Nazis in Germany led to the 
formation of the National Socialist Confederation, which like the 
Nazis is anti-Jewish in tendency The Socialist Party is the 
second largest in the National Council, yet it has not been able 
to elect one of its members to the Federal Executive ; nor have 
the Fascists been able to make many inroads on the Swiss 
system of Democracy. The position of the parties after the 
election held on October 27, 1935, was as follows :— 

Council of State 


Parties Number of Members 

Catholie Conservatives 19 

Radical Democratic 18 

Farmers, Workers and Middle Class 3 ' 

Liberal Democratic 2 

Social Democratic 1 

Social Politioal 1 


14 

National Council 


Kadi cal Democratic 48 

Social Democratic 50 

Catholic Conservative 42 

Farmers, Workers and Middle Class 21 

Liberal Conservatives 7 

Communist 2 

Other Parties 17 


187 

' VII. The Swiss Civil Service 

The Swiss Civil Service is recruited by competitive examina¬ 
tion, but in appointing persons to the more important and 
responsible posts, the Federal Council exercises its discretion. 
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Permanent officials of the departments assist in the drafting of 
legislation. There are now more than fifteen thousand persons, 
that is, more than eight per cent of the whole number of persons 
gainfully employed in the country, who are public officials under 
file Federal, Cantonal and City Governments. They are organised 
under powerful Trade Unions. By a law of 1925, provision has 
been made to give higher salary to married officials than what is 
given to bachelors ; and also for granting additional allowance 
for each dependent child. In view of the alarming decrease of 
population among the higher classes in India, such a step should 
be taken in this country too. 

VIII. Direct Democracy and the Causes of its 
Success in Switzerland 

In Switzerland, provision is made for the direct participation 
of the people in the Government in three ways, namely—the 
Landsgemeinde, or general meeting of the people. 
Initiative and Referendum In six Cantons the people 
meet usually on the last Sunday in April in the open 
air in what is called the Landsgemeinde. Here they discuss 
public questions, arrive at important decisions, revise, if neces¬ 
sary, the Cantonal Constitution, enact ordinary laws, impose 
taxes and exercise effective control over the Cantonal Executive 
Commission. They carry on these important businesses with dig¬ 
nity, decorum and order. “At the present time,” observes Prof. 
Brooks, “it is generally conceded that the Landsgemeinde will be 
perpetuated indefinitely in the six damoer&tic Cantons of 
Switzerland as the most natural, most vital and most beautiful 
embodiment of Democracy.” In the other Cantons, though the 
people do not meet in Town-meeting, yet they can make their 
influence decisive through the institutions of Referendum and 
Initiative. Eleven Cantons have adopted the obligatory Referen¬ 
dum for all ordinary laws ; and all the Cantons excepting one 
have the Initiative for ordinary legislation. 

In Federal Government, Referendum is obligatory on all cons¬ 
titutional amendments. If thirty thousand voters request in a 
. petition within ninety days after the passing of an 
£d“ ” ordinary law, that the law should be referred to the 
Initiative people Referendum has to be invoked in that case. 
But the Constitution provides that the Referendum can only be 
applied to laws and resolutions of general application and which 
are not of an urgent character. This clause has been interpreted 
as excluding treaties, the budget, and grants-in-aid for local 
improvements. In 1923, however, a Convention, signed by the 
Swiss Government relative to the free-zone dispute with France, 
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was referred to the people, who rejected it by a large majority. 
It has already been pointed out that 50,000 voters by petition can 
initiate an amendment to Federal Constitution, but surprisingly 
enough there is no Initiative on ordinary laws in the Federal 
Authority. Between 1874 and 1932, 90 4 per cent of the Federal 
laws and decrees have come into effect without a referendum ; it 
is only on forty laws out of four hundred and fifteen laws that 
the Referendum was asked Of these forty, the people and the 
Cantons rejected twenty-six and accepted fourteen. The propor¬ 
tion actually voting has risen from 51 6 per cent between 1911 
and 1920 to 60 7 per cent between 1921 and 1931. It is usually 
found that the laws which seek to impose any new financial 
burden, or seek to infringe the rights over private property are 
usually overthrown, irrespective of their merits. Thus, in 1931, a 
law for state old-age insurance was rejected, though it was 
unanimously adopted by the Lower House , in 1922, a socialist 
proposal for capital levy was also rejected ; in 1926, the people 
similarly rejected a proposal for a government wheat monopoly 
Bonjour claims that Referendum, “is the surest method of disco¬ 
vering the wishes of the people—an excellent barometer of the 
political atmosphere” , that “it compels the legislator to conform 
with the aspirations of the people,’’ and that “it putB an end to 
acute conflicts between people and governments, and provides 
one of the safest barriers there can be against revolutionary agita¬ 
tion ” Finer, however, thinks that the voters are ill-fitted by 
then education and their selfish instincts to pronounce impartial 
and sound judgment on complex issues oflegislation , and that the 
country would be better off, if the voters “learn to choose some 
one whom on the grounds of honesty, capacity and consonance 
with their general point of view and interests they can trust." 
But it cannot be denied that the Referendum stimulates patrio¬ 
tism and inspires a sense of responsibility in the citizens. It 
affords an excellent arena for political education It brings the 
governing class in close contact with the masses, on whom 
rests the final authority The people feel that they are really 
sovereign 

A number of factors has contributed to the success of direct 
democracy in Switzerland First, the country is permanently 
neutralised by International Law , hence, it is free 
from the complications arising out of an active foreign of 
policy. Secondly, the Swiss people are remarkably 
frugal and simple. They do not like extravagance on 
the ^>ai?t of the government. They exercise their power with 
moderation. Thirdly, as Switzerland is a small country, it is 
possible to refer many issues to popular vote. The general 
education of citizens enables them to give sound decision in a 
majority of cases. The Swiss schools impart excellent civic 
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training. The peculiar character of the Executive also contributes 
to the .success of democratic governments in Switzerland. But the 
ultimate oa'use of the success of democracy in Switzerland is to 
be sought rather in the good sense of the Swiss people thaii in 
any extraneous constitutional arrangement. A people inclined to 
take extreme views in matters relating to principles and policy of 
government would find the Swiss system unworkable. 



CHAPTER XXXII 


THE CONSTITUTION OF THE U. S. A. 

I. Its Character 

The constitution of the United States of America is based on 
the principle of checks and balances This scheme of Government 
was framed in the last quarter of the eighteenth p f 
century under the influence of certain doctrines and of»iS p "* 
beliefs and hopes and apprehensions The principles Con * ,1,u,lon 
from which the author of the first constitutions set out were four 
in number , viz —(1) to secure the absolute sovereignty of the 
people, (2) to recognise complete equality among citizens, (3) to 
protect the people against usurpation or misuse of authority by 
their officials, and (4) to protect the rights of the states against 
the encroachment of the central or federal authority 

There was intense and bitter jealousy between the thirteen 
colonies, who formed the original members of the confederation. 
The declaration of Independence asserted, “These ^ f 
united colonies, are and of right ought to be, free and the Con.ti- 
mdependent states " The Confederation was formed ,ution 
in 1781, but no central authority having an effective will of its 
own was created The States attached so much importance to 
their individual independence that they were afraid to grant to 
any central authority an executive powei which might ultimately 
deprive them of all their rights But this system could last only 
for eight years In 1787 the States met in a Convention at 
Philadelphia and drew up a Constitution which set up a Central 
Government The preamble of the Constitution explains the 
reasons for taking this step “We, the people of the United 
States, in order to form a more perfect union, establish justice, 
insure domestic tranquillity, provide for the common defence, 
promote the general welfare, secuie the Blessings of Liberty to 
ourselves and our posterity, do ordain and establish this Constitu¬ 
tion for the United States of America ” This Constitution came 
into force ip 1789 

The American Constitution is a federal one, by which the 
National or Federal Government is vested only with a delegated 
authority “The delegation of powers to the National 
Federal Government," observes Sir Maurice Amos in S*»hT 
his recent work on the American Constitution (1938), GtmmLmt 
“is to be regarded not as a concession made by the 
several states, but as coming from the peqple of the United States 
at large. That is to say, that the sovereignty of the United Stateq 

62 
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and the sovereignties of the individual States are derived inde¬ 
pendently from the same source. And if it be true that the line 
of demarcation between the sovereignty of the Federal Govern¬ 
ment and that of the forty-eight. States is to be regarded as so 
traced that whatever powers the Constitution has not given, 
either expressly or by implication, to the Union, are reserved to 
the States, that is not because the States have any primacy over 
the Union, but because the common creator of both, the people, 
has so willed it ” The Constitution contains three lists of powerB, 
namely, a list of what the Congress can do, a list of what the 
Congress can not do, and a list of what the States can not do. 
The Congress is given power to lay and collect taxes, duties, 
imports and excises, to pay the debts and provide for the com¬ 
mon defence and general welfare of the United States ; to borrow 
money on the credit o'f the United States; to declare war, to raise 
and support armies and to maintain a navy ; to regulate commerce 
with foreign nations and among the several States ; to establish 
a uniform rule of naturalization ; to make all needful rules and 
regulations respecting the teiritory or other property belonging to 
the United States, to legislate for the national capital, the city of 
Washington, and the district ot Columbia in which it is situated, 
and “to make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers.” The second list 
provides that the Congiess may not suspend the privilege of the 
writ of ‘habeas corpus,' ‘unless wdien in cases of rebellion or inva¬ 
sion the public safety may require it’; it may pass no bill of 
attainder or ex-post facto law ; and it may give no preference ‘by 
any regulation of commerce or revenue to the ports of one State 
over those of another ’ The original Constitution provided that 
no direct tax “shall be laid, unless in proportion to the census or 
enumeration” ; but the Kith Amendment of 1913 virtually 
repealed it by providing that “the Congress shall have power to 
lay and collect taxes on incomes, from whatever source derived, 
without apportionment among the several States, and without 
regard to any census or enumeration. 

The first ten amendments of the Constitution guarantee com¬ 
plete equality among the citizens and protect them against abuse 

Guarantee of P ower by thelr officials These amendments 
of individual guarantee religious toleration, the rights of free speech, 
nSht ° freedom of the press, freedom of assembly and petition ; 
prohibit unresonable searches and general warrants and depriva¬ 
tion of hfe, liberty or property -without due process of law ; and 
guarantee trial by Jury in criminal prosecution and in civil suits 
at Common Law 

The States are prohibited from entering into any treaty, 
alliance or confederation*; coining money, emiting bills of credit ; 
making anything but gold and silver coin a tender in 
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payment of debt ; passing any bill of attainder or any law 
impairing the obligation of contracts. The 13th 
Amendment prohibited slavery, the 14th the making of 
of any law which may abridge the privileges or 
immunities of citizens, the 15th prohibited the denial of the 
franchise on account of ‘race’, colour, or previous condition 
of servitude, and the 19th prohibited making of any law denying 
the right of women to franchise. The States can make laws on 
any other subject, thus allowing them to have major share in all 
the business of legislation and execution of laws. The subjects 
reserved to the States include the whole law of real and personal 
property, the law of contract and of tort, commercial law, the 
law of trusts, family law, the greater part, of administrative law 
relating to such subjects as labour conditions, factory laws, child 
labour, public health, public morals, education, and the law 
relating to the organization, power and procedure of the Courts. 
But the rece.nt tendency in American Government is to attempt 
at uniformity with regard to laws relating to conditions of labour, 
commercial law, marriage and divorce. 

The second characteristic of the American Constitution is that 
it is not, only a written hut also a rigid one. It is impossible 
for the Federal authority alone to change or amend 
it. Amendments may be proposed in either of two con’mution 
ways ; either by a two-thirds vote of both Houses of 
Congress ; or by a Convention called together on the application 
of the legislatures of two-thuds of the States An amendment 
proposed in one or other of these ways has to be ratified by the 
legislatures of, or by Conventions in three-fourths of the States. 
But the Constitution has grown in course of time by means of 
customs and usage, judicial and administritive decisions and 
formal lagislation 


The third characteristic is the power of the Federal Court to 
decide oil the legality ol law.-., parsed by the Congress. The 
Supreme Court is independent, of both the Legislature Suprcmlc} 
and the Executive and it holds the Constitution to be 
the supreme law of the United State*- In 148 years »n<nt» 
from 1789 to 1937, sixty-four Acts of the Congress out eflects 
of a total of approximately 58000, have been declared 
unconstitutional by the Supreme Court. According to Burgess the 
permanent existence of republican government depends upon this 
power of the Judiciary more than on anything else, because, 
"elective government must be party government—majority govern¬ 
ment ; and unless the domain of individual liberty is protected 


by an independent, unpolitical department, such government 
degenerates into party absolutism and then into CaBsarism.” 


But the judicial supremacy reduces the power of the Congress 
and makes it a non-sovereign law-making body. According to 
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some publicists the Congress is in a perpetual stage of non-age 
and the American people are bound by a testament made by their 
forefathers. But Sir Maurice Amos opines that the National 
Government ought to be compared not to an infant, an alien or 
a married woman, but to an agent, to whom certain authorities 
have been delegated by the sovereign people. The present genera¬ 
tion may change the arrangement made by their forefathers, 
hence it is wrong to say that the people are bound by the testa¬ 
ment of the latter Another evil arising out of the judicial 
supremacy is that political questions are not discussed on their 
intrinsic merits, but on their conformity to the Constitution or 
otherwise Moreover, in recent years the Supreme Couit has set 
aside many laws relating to the New Deal of President Roosevelt 
It has, therefore, been charged with partisan spirit or with stiff, 
unyielding conservatism 

II. Checks and Balances in the Constitution 

The fathers of the American Constitution entertained a lively 
suspicion of the officers of the Government and also of Democracy 
To guard against the usurpation of powers bv any one organ of 
Government, they not only made the Constitution supreme, but 
also provided a number of checks and balances These checks and 
balances were devised to secure the soveieignty of the 
Cmrtiomon people The following are the checks and balances 
provided in the Constitution of the USA 
the influence of Montesquieu’s theory of separation of powers, the 
functions of Government have been divided into the Legislative, 
Executive and Judicial departments Each department has been^- 
made independent of others The two liranches of the Legisla¬ 
ture, the Senate and the House of Representatives are balanced 
against one another The Congress is limited b\ the veto of the 
Executive The Executive is limited by the right of the Senate 
to disapprove the public service appointments and disallow the 
treaties made by the President The Judicial) as the inter¬ 
preter of the Constitution has the function of declaring void 
any action of the other departments of Government which trans¬ 
gressed the will of people as set forth in the Constitution. The 
Federal authority as a whole is set up against the State Govern¬ 
ment. The State Government is balanced by the Local Govern¬ 
ment. Behind all the organs of Government—Federal, State 
and Local —lies the power of the people y^The ultimate fountain 
of power,” observes Bryce, “popular sovereignty, always flows 
full and strong, welling up from its deep sou.ee, but it is there¬ 
after diverted into many channels, each of which is so confined 
by skilfully constructed embankments that it cannot overflow, 
the watchful hand of the Judiciary being ready to mend the 
bank at any point where the stream threatens to break through.” 
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III. Changes in the Spirit of the Constitution 


The circumstances under which the original Constitution was 
drawn up have radically changed and along with the change in 
circumstances, a change in the spirit of the Constitu- Tttritolr 
tion has been necessary The original Constitution «nd 
was framed to suit a territory of which only about popol,tio “ 
100,000 square miles were inhabited by a little over 2,000,000 
white people At present the United States covers an area of 
2,974,000 square miles and has a population of 130 millions 
The framers of the Constitution wanted to keep the departments 
rigidly separated from one another But growth of the party 
system, which they could not foresee has brought Influence 
the Executive and the Legislature in closer relation the P mt» 
with each other “It is from the non-legal party 
machinery that the legal machinery of government derives 
its motive powei ’’ Without the party machine and organiza¬ 
tion it would have been veiy difficult to work out the 
Constitution Anothei significant change is the entrusting of 
power greater than what the Constitution intended to do to the 
President President Roosevelt and President Wilson frequently 
addressed the Congress in person and pressed it to deal with 
matters they deemed uigent The nation has put great trust m 
President Roosevelt 


Growth of 
power of 
Federal 
Government 


Then again the states have glown less jealous of the Federal 
authority than before This is evidenced by the Sixteenth 
Amendment which gives to Congress the power of 
laying and collecting taxes on incomes derived from 
any source By the application of the theory of 
implied powei the Federal authority is now extending 
its sphere of activity , especially in matters of trade and transport. 
It must be clearly understood that these changes have been 
introduced, not by formal amendments to the Constitution, but 
by custom and Convention Convention has changed the mode 
of electing the President The flamers of the Constitution intended 
that the President should be elected, not by the citizens directly 
but indirectly by the electors, who were expected to exercise 
independent judgment But the enforcement of party discipline 
has made the electors mere party-agents, who are bound to vote 
for the nominee of the party 

IV. The President 


The Executive power is vested in the President of the United 
States of America He is assisted by the Vice-President El€eriOB 
No person except a natural-born citizen is eligible to °fti» 
office of President , neither is any person eligible to Pr ** id * nt 
that office who has not attained the age of thirty-five years and 
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been fourteen years a resident within the United States The 
Constitution makes the following arrangement for the election of 
the President and Vice-President Every four years the citizens 
of each State_elect qualified voters eiihat State to act as electois 
of the President and Vice-President There are as many electors 
in each State as it has Representatives and Senators in Congress 
The electors of each State have only one vote <^-A majority of 
votes of all the States is necessary for a choice These provisions 
were made to keep the election free from direct popular influence 
But this intention has been foiled Long before the 
election °* election, party managers try to find out the man who is 
likely to win the election, who is likely to be pliable 
in the matter of policy and appointments, and to be efficient 
m government Well-known men have many enemies, so ‘dark 
horses’ are preferred Once the manageio aie able to find out 
the men of their choice, they try to meek the public and the 
politicians familiar with their characters and caieers Then in 
June, that is, five months before the election of Presidential 
electors, the Party Conventions meet to adopt candidates foi 
Presidency and Vice-Presidency Each Party holds a Convention 
which is described as “a howling, screaming, demented mob ot 
partially or wholly intoxicated men a;id women numbering ovei 
2,000, meeting to listen to speeches, to yell whenever then 
‘favourite son’ or his gang of friends are mentioned, to bellow 
defiance when an opponent is praised ’ But the political wire is 
pulled behind the Conventions by powerful bosses, who “trade 
policies, ambassadorships, Cabinet posts and State appointments, 
for votes ” The electors are elected on the Tuesday next aftei 
the first Monday in November every fourth year and they elect 
the President and the Vice-President on second Monday in 
January following But these two steps have become merely 
formal, because when the voters in each state elect electors, they 
know for which President and Vice-President the latter are going 
to vote The candidate who is adopted for the post of President 
is not usually consulted before the party adopts a programme , 
and no body expects the successful candidate to adhere to it 
Before 1940 the Convention of the Constitution was that a 
President should not be re-elected for more than one term But 
the Convention was disregarded in the last Presidential election 
m November, 1940 and President Roosevelt has been elected foi 
the third term 

(The position of the President is one of the most important 
posts in the world of men He is the Commander-m-Chief of the 
Powm Army and Navy He has the power to make treaties 
rftaT by and with the advice and consent of the State He 

" Umt appoints by and with the advice and consent of the 

State, Judges of the Supreme Court, Ambassadors, Ministers and 



THE PRESIDENT 


495 


Consuls He appoints the members of his Cabinet, who are 
responsible to him and not to the Congiess He may convene the 
Congress in special session and when the two Houses are unable 
to agree upon a date, he may adjourn the Congress He cannot 
make laws, and he cannot even take part in the talks m the 
Congress, as the British Pnrne Ministers can, but he has t(he 
power to veto a law His veto, however, may be over-ridden, if 
both the Houses repass the Bill, each by a two-thirds majority. 
All sorts of important talks are performed by the President He 
must keep Congress informed of the state of the union He 
must receive foreign Ambassadors and Ministers He must see 
that the laws are faithfully executed He can pardon criminals 
In times of war or danger the people allow the Piesident to make 
what laws he likes for the time being 

The President and his Cabinet have got large discretion in the 
creation and application of rules relating to matters like the Inter¬ 
state Commerce Commission, the Federal Trade Com¬ 
mission, the Federal Reserve Board, the Tariff „f7h" 
Commission and the Shipping Board The President u*!£ i r d 'E‘ 
can make ordinances in the matter of tariff arrange- 
ments and public lands In lecent years the President 
has assumed very large powers m promoting the New Deal In 
June, 193d, the National Industrial Recoven Act was passed to 
remove obstructions to the- free flow of inter-state and foreign 
commerce , to promote co-operative action between trade-groups; 
to induce and maintain united action ot laboui and management 
under Government supervision to eliminate unfair competition , 
to promote the fullest possible utilization of the piesent produc¬ 
tive capacity of industries , to avoid undue restriction of produc¬ 
tion , to increase the consumption of mdustnal and agricultural 
products by increasing purchasing power , to reduce and relieve 
unemployment , to improve standards of labour , and otherwise 
to rehabilitate industry and to conserve national resources The 
Act authorized the President to approve, and by approving to put 
into force, codes of fair competition for any trade or industry 
which might petition to be regulated, or as to which the Presi¬ 
dent might be satisfied that there prevailed in it abuses mimical 
to public interest or contrary to declared policy of the Act The 
President got the power of prescribing the maximum hours of 
labour, the minimum rates of pay and other conditions of employ¬ 
ment f But in May, 1935, the Supreme Court condemned the 
whole system of code-making power In the case of the Schechter 
Poultry Corporation and others vs the United States, the Chief 
Justice remarked “Congress cannot; delegate lagislative power to 
the President to exercise an unfettered discretion to make what¬ 
ever laws he thinks may be needed or advisable for the rehabilita¬ 
tion and expansion of trade or industry ” But the Supreme Court 
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experienced a change of heart in regard to the New Deal after the 
re-eleotion of Roosevelt in 1937. It upheld the constitutionality 
of the National Labour Relation Act in five cases, which were 
decided on the 12th April, 1937. The Act entrusts the Executive 
authority with large powers. The National Labour Relations 
Board on finding that any employer is engaged in any ‘unfair labour 
practice’ can issue an order requiring the offender to ‘cease and 
desist’ from his offence, and .‘to take such affirmative action, 
including reinstatement of employees with or without back pay’, 
as will effectuate the policies of the Act. 

(in conducting foreign affairs the President has very large 
powers. He cannot, indeed, declare war, but the Congress has 
never declared war except upon the suggestion of the 
President, He lays down the main line of foreign 
policy, and carries on negotiations with foreign Powers. 
He determines the policies of neutrality, and armed 
intervention and threatens a foreign Power with war, whenever 
necessary These powers of the President are not subject to the 
control of the Foreign Affairs Committee of the parliamentary 
assemblies, nor of the party system: "It was precisely in the war 
powers and in foreign policy, that the Fathers desired a single, 
unchecked and vigorous executive” ; observes Finer, “they have 
attained it, and even the power of party has been unable to over¬ 
come this dictatorship, which may be good or evil, according as 
the man is wise or foolish, but not as the citizen body, enlightened 
as well as parties may enlighten them, might desire.” 


Powers in 
conducting 
foreign 
affairs 


The President has enormous power of patronage. In June, 
1927, besides the consular and diplomatic officers, there were m 
all 559,138 employees in the entire Executive Civil Service, of 
Patronage w ^ om 422,998 that is, about 75% were recruited by 
of «w competitive examination and 137,140 offices were filled 
President jjy nomination Of this 10,700 posts were confirmed 
by the Senate. About 20,000 posts carrying a substantial salary 
are altogether the subject of President’s patronage In filling up 
many of these posts he is guided by the opinion of the Senator or 
Senators (belonging to the President’s party) from the State in 
which the appointment is to be made, or of the local party leaders. 
But many other posts are filled up by him personally. Moreover, 
the President’s power of removing an executive officer is a cons¬ 
tant threat to the security of the Senator’s nominees, This power 
was confirmed by the decision of Chief Justice Taft in the case 
of Post-master Myers vs. United States in 1926. But in the case 
of Ruthbun vs. United States in 1935 the Supreme Court held 
that as Ruthbun held the office of the member of the Federal 


Trade Commission, whose duty is quaBi-legislative and quasi- 
judioial in character, his dismissal by the President before the 
expiry erf the term of his office was illegal. .The Constitutional 
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position with regard to the President’s power of removing mi 
officer depends, therefore, upon the character of the office 
concerned. 

If the President’s party commands a majority in Congress, his 
Message and Veto Powers become the vehicle of legislative 
leadership. President Wilson secured important laws 
relating to the banking system, the income tax and 
control of trusts through his Messages. President Taft 
observes that the President “is himself a part of the Legislature, 
in so far as he is called upon to oppose or disapprove acts of 
Congress. A President who took no interest in legislation, 
ignored his responsibility as the head of the party for carrying out 
ante-election promises in the matter of new laws, would not be 
doing what is expected of him by the people.” The power of the 
President ultimately depends on his personality,' 

V. The Cabinet 

The Cabinet in the U. S. A. consists of the heads of depart¬ 
ments. The departments are ten in number, namely, the Depart¬ 
ment of Treasury, the War Department, the Post Office, the 
Navy, the Department of the Interior, the Department of Agricul¬ 
ture, the Department of Labour and the Department of Com¬ 
merce. The tenth is the Department of Justice, which is really 
the Judiciary. The heads of these Departments are merely 
personal assistants of the President. They are appointed by him 
with the consent of the Senate, which body, however, has seldom 
refused to approve of the selection made by the President. They 
are not members of the Congress and are not responsible to it. 
“The Cabinet is” observes President Taft, “a mere creation of the 
President’s will. It is an extra-statutory and extra-constitutional 
body. It exists only by custom. If the President desired to 
dispense with it, he could do so. As it is, the custom is for the 
Cabinet to meet twice a week, and for the President to submit to 
its members questions upon which he thinks he needs their 
advice, and for the members to bring such matters in their res¬ 
pective departments as they deem appropriate for Cabinet confe¬ 
rence and general discussion.” 

VI. The Legislature 

The Legislature of the United States is called Congress. The 
Congress consists of two Houses—the House of Representatives 
and the Senate. Representatives are elected for a term of two 
years by the voters of each of the States in proportion 
, to the population of that State as determined by the {J” 0 ** 0 **' 
latest Federal census. Senators are now elected by 
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President 


voters to serve for six years. Each state is represented by two 
Senators. There are 96 Senators and 435 members of the House 
of. Representatives. Representatives are elected alternately in 
the year of the Presidential election, and half-way through the 
President’s term, so that he may know what the public think of 
his policies. Senators are elected for six years, one-third of the 
members being elected every two years, in order that each session 
of the Congress may have in it men experienced in public affairs. 
A Senator must be at least of thirty years of age, and a Repre¬ 
sentative must be above twenty-five years of age. 

The Senate has equal law-making power with the House 
of Representatives. Every bill must pass the House of Repre¬ 
sentatives as well as the Senate. Then it is presented to the 
President for his signature. If he vetoes it, and both 
Houses pass the bill by the vote of two-thirds of each 
House, it becomes a law without the President’s 
signature. If the President fails to veto or return a bill to the 
House in which it originated before the end of ten days from the 
time he receives it, the bill becomes a law. 

/The Senate is presided over by the Vice-President of the 
United States. It has got not only legislative functions but 
also important Judicial and Executive powers. It is a 
high court for trial of cases of impeachment. It also 
confirms the appointments made by the President and 
ratifies treaties made with foreign powers. In one respect the 
Senate is inferior to the House of Representatives. Revenue 
Bill originates in the House of Representatives, and not in the 
Senate. But the Senate can insert wholly new proposals of 
its own, and strike out everything except the enacting clause. 
Hence Bryce observes that “even in finance the Senate has 
established itself as at least equally powerful with the House, 
although this does not seem to have been contemplated by the 
Constitution.” The Senate has many Committees, among which 
the most important are Co 2 iimittees on Appropriations, Finance, 
Foreign relations, Justice, Military Affairs, Naval Affairs, 
Inter-state Commerce and Pensions. Through these Committees 
the Senate is able to keep in touch with the Executive depart¬ 
ments which work in isolation from the Legislature. The 
action of the President with regard to foreign policy is checked 
by the Committee on Foreign Affairs. Treaties are ratified not 
by the Congress as a whole but by the Senate only. The 
Senate is more powerful than the House of Representatives 
because it is a smaller body, containing men of experience, who 
are also important party leaders. It is the ambition of every 
member of the House of Representatives to become a Senator. 
As there is no time-limit for the debate in the Senate, each 
Senator can block some bills indefinitely. The House of 
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Representatives cannot accomplish anything without its concur¬ 
rence. The Senate has been able to make itself eminent and 
respected. 


VII. The Judiciary 

The Judicial power ot the United States is vested in one 
Supreme Court, and in such inferior courts as the Congress has 
from time to time, ordained and established The The 
Supreme Court consists of a number of Judges who meet Supreme 
at Washington The Judges are appointed for life by the ° nr 
President with the consent of the Senate The Supreme Court 
has jurisdiction in (1) All cases, in law and equity, arising 
under the Constitution, laws and treaties of the United States , 
(2) Causes affecting Ambassadors and Consuls of admiralty and 
maritime jurisdiction , (8) In casts of controversies to which 
the United .States is a party, or between a state and the citizens 
of another state, citizens of different states, and bet¬ 
ween citizens and foreign states It has original } 1 t ’ n iur,,d,c ' 
jurisdiction in state cases, or those affecting Ambassa¬ 
dors or Consuls ..mother cases it has only an appellate jurisdiction. 
It hears appeals from the inferior Fedeiai Courts, which have 
been set up ail over the country The Federal Judges have it as 
their prime duty to safeguard the Constitution and to treat ae> 
void everv legislative act of the Congress, which is inconsistent 
with the Constitution 

VIII. Government of the States 

The component units of the United States of America, namely 
the States, are autonomous republics, their powers and functions 
being specified by the Constitution The division of 
functions between the State Government and Federal 

of the States 

Government is based roughly on the principle that 
subjects of general interests, having application to the Federation 
as a whole, are administered In the Federal Government while 
subjects in which the various States are individually interested 
are administered by the State Governments 

According to the provisions of the Constitution, every State must 
have a Republican form of Government and a definite Constitution. 
The legislature in the States consists of two Houses—one Upper 
and the other Lower and the members of the Upper House 
are elected for four years while the members of the 
Lower House are elected for two years The State 
legislature may exercise its legislative functions within 
limits set by the provisions in the Constitution. 
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The Executive in the States is also elected by the people. 
The Governor is the chief executive with a term of office varying 
from two years to four years in different States. 
The Certain States have their Lieutenant-Governors also. 

Governor . .... 

Other State officials are appointed on an elective basis 
and can be removed only by impeachment by the Lower House. 
The principal function of the Governor is more or less like that 
of the President and consists in supervising the administration 
of the laws of the land and in informing the Legislature of the 
needs of the State. He is empowered to veto the decisions 
of the Legislature but the Legislature also by a two-thirds or two- 
fifths majority may override the veto. The Governor is the 
commander of the militia of the States. 


Every 

Supreme 


The State 
JodicUrr 


State possesses its own Judiciary consisting of the 
Court down to the lowest courts of justice. The 
Supreme Court is the final court of appeal in the 
State and has at its head a Chief Justice and several 
other associate Judges. The Judges are generally 
appointed by the people but in some States by the legislature also. 

The States have almost absolute power to make their own 
Constitution subject to certain procedures of .amendment and 
to the condition that the Constitution must be of a 
Md‘lndep«n- republican type. The States can levy their own taxes, 
State*. 01 th€ have their own system of local government, can elect 
their own executive and legislature and a judiciary. 
Every State maintains its own citizenship and a man can be a 
citizen of the United States of America only by being a citizen of 
a State. 

The States are not entitled to secede from the Federation. 
They cannot exercise powers which are constitutionally exercised 
by the Federal Government, and also those powers 
?ndw‘* Km * which do not come within the jurisdiction of the 
tiwistatu States under the Constitution. With regard to these 
limitations, Bryce aptly observes that “in the partition- 
ment of governmental functions between Nation and State, the 
State gets the most but the nation the highest so that the 
balance between the two is preserved.” 


IX. The Supreme Court Issue and the Constitution 

Franklin Roosevelt, elected President of the U. S. A. in 
November, 1932 and re-elected in 1936 and 1940, undertook a policy 
of national recovery from the slump, as soon as he came 
to office for the first time. His policy, known as the 
New Deal, means that the Congress should empower 
the President to spend huge sums of money on employment, 
agriculture, industry and financial reorganisation and to allow 
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him power to spend the money at his own discretion He 
received the support of the Congress and his policy was evidently 
endorsed by the American people as waB evidenced by his 
success at the polls at two successive elections The Supreme 
Court has pronounced as many as sixteen decisions which 
properly may be regarded as affecting laws emanating from the 
New Deal In five cases it upheld the New Deal laws and in 
eleven declared them unconstitutional 

Such a course of action, taken by the Supreme Court, led 
President Roosevelt to send a message to Congress announcing 
his plan for reforming the Judiciary on February 5, 

1937 The plan provided (i) “that the President dImT”** 
may appoint a Justice to the Supreme Court in addi- soSt 
tion to every Justice who has not, or does not resign Court 
before reaching the age of 70 years and six months, with the 
proviso that the total number of Judges should not exceed 15 ; 
(n) that the President may appoint an additional Judge to 
inferior courts undei similar conditions, with the proviso that 
the total number of such Judges shall not exceed 50 , (lii) 
that if, as and when a law is declared unconstitutional by an 
inferior court, the case will go straight to the Supreme Court ; 
(iv) that a proctoi shall be cieated to keep track of all cases in 
which the constitutionality of a law is challenged, and inform 
the Government ” 

At present there are nine Judges of the Supreme Court, six of 
them are over 70 Had the President’s plan of enlarging the 
Court been approved, he would have been allowed to 
appoint six additional Judges This would have i£ C t£J“ 
brought the Supreme Court to his side, because three o£ 

out of the nine existing Judges were generally regarded 
as favourable to the New Deal 

It should be noted that the total strength of the Supreme 
Court has been changed as manv as five times before. When 
first established, it had six Judges Eleven years later 
it was reduced to five After that, the number was 
varied by different Congressional Acts from six to ten j“J^ r of 
Congress first fixed the number at nine in 1869 After¬ 
wards it was reduced to seven and then raised to nine again But 
it has remained at nine for more than 50 years This history 
shows that the Congress would be perfectly within its rights if it 
changes the number of Judges from nine to fifteen 

But the real issue is that in this case the Executive and the 
Legislature are taking a definite step for overcoming the opposi¬ 
tion of the Supreme Court, which has been regarded so long as 
the guardian of the Constitution The American people are at 



502 


POLITICAL SCIENCE AND GOVERNMENT 


liberty to amend the Constitution in any way they like ; but the 
Limitation procedure of amendment is a difficult one President 
°fthe t>over Roosevelt believes that there is no need of amending 
Supreme the Constitution, because it is broad enough to permit 
Co ”“ all necessary reforms, if properly interpreted, and that 
if the Supreme Court as it not exists cannot, or will not, make 
the right kmd of decisions, the Congress and the Executive are 
justified m revising or enlaiging its personnel 

Those who aie opposed to his plan of Supreme Court Revision 
argue that the programme of the New Deal has not worked well , 
that by the President’s own admission one-third of the 
Mainst'ihm nation is still undernourished , that industrial relations 
poI,c, have become chaotic , that the Fedeial debt is mount¬ 
ing with unprecedented speed, and that it is a good thing to have 
a court which dares to put on the brakes They further argue 
that the President’s plan implies extension of power for the 
Executive and opens the door foi bossism and tyranny David 
Lawrence in his recent book, “Supreme Court of Political 
Puppets” upholds the action of the nine Judges and asserts that 
national recovery can be brought about in the USA by leaving 
matters run then course “with a minimum of interference by the 
State ” It seems that the struggle is not only over the 
Constitution of the USA but also one between State 
ci£iud*“ d interference and Laissez-faue and between Labour 
and Capital The President’s plan is supported by an 
overwhelming majority in the ranks of organized labour by faim 
organizations and liberal thinkers "No issue since Lincoln’s 
time,” observes a writei, “has gripped the nation like that raised 
by the Court Revision Plan ”* 


* The Judicial Committee of the Senate though composed 0 f Democrats 
(President’s own Party), reported adversely to the bill and it was dropped. 
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GOVERNMENTS IN GERMANY AND ITALY 

I. Traditions of German Government 

The nation-state in Germany was created in 1871 under the 
leadership of Prussia. Prussia itself had grown out of the ‘mark’ 
or principality of Brandenburg, ruled by the House of Hohen- 
zollern The Hohenzollern rulers built up a strong centralized 
government with the support of the ‘Junkers’ or landlords The 
Government was earned on by a highly efficient bureaucracy, 
controlled by a hard-working despot The Prussian people, like 
the ancient ltoinans, preferred to be led and governed by their 
monarch A tradition of Prussianism was created in 
the eighteenth and the nineteenth century and was 

, r a , * ✓'i iii PnuaiiniiB 

bequethed -to the German people when they were 
united under the Empire in 1871 "Prussianism,” writes Barker, 
“meant the system of a transcendent State, uniting a congeries 
of territories—a State expressed m the directing will of a 
monarch or leader who was supported, on one side, by the army 
and the arm) officers whom he had gathered round him, and, on the 
other, b) a trained and disciplined staff of administrative officials, 
loyal to their einplo)erand versed in all the technique of running 
and arranging smoothly the various wheels of his business. In 
the ideal of Piussiamsm the people, in the sense of the gathered 
and welded body of the inhabitants of the congeries of territories, 
is a managed multitude, content with its management The State 
is not immanent in the people, and it doeb not spring from the 
thought and the will of the people It is rather a transcendent 
being—a being resident in the director and his double staff— 
which regulates the life of the people from its own height.” 

The colossal defeat of Germany in the last war seemed to have 
disillusioned the German nation in the matter of autocratic 
Government They, therefore, veered round to an 
extremely democratic form of Government which they 
set up by the Weimar Constitution of 1919. But c *' d,TI,op_ 
democracy failed to slove the economic and political 
problems of the German people In this crisis Hitler promised 
them prosperity at home and prestige abroad Their faith in 
deinoyacy, which had never been strong, weakened visibly and 
in 1933 Hitler was able to seize all power in his own hands. Theo¬ 
retically the Weimar Constitution still forms the legal basis of 
the German State, but it survives only as an empty shell. To 
explain this point it is necessary to give in some details an 
account of the Weimar Constitution, which in itself is worth 
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studying for its unique character In the political terminology 
current in Germany, the mediaeval empire is called the First 
Reich, the period from 1871 to 1918 the Second Reich, the years 
from 1918 to 1933 the Weimar Republic or Interregnum, and the 
Hitlerite regime the Third Reich The term ‘Reich’ can not be 
properly translated into English , but “it ib a Kingdom of Heaven, 
in the sense that it is, or is to become, a community in the 
acknowledgment and realization of ‘values,’ as well as a King¬ 
dom on earth ” 

II. Characteristics of the Imperial Constitution 

The German Empire, established as the result of the ‘blood 
and iron’ police of Bismarck, was neither truly federal, nor demo¬ 
cratic in character In form, it was a federation of 25 states, 
each with its own Parliament, having authority over all matters 
not defined m the treaties as imperial Matters of common 
interest such as foreign relations, foreign trade, the army and 
navy, customs and excise duties, borrowing, railroads, canals, 
postal and telegraphic services, currency and banking, patents 
and copyrights, weights and measures, the regulation of industry, 
civil and criminal law, judicial procedure weie handed over to the 
Imperial Government But in many cases, the actual administra¬ 
tion of these functions was left to the componet states, under the 
supervision of the Imperial Government Prussia exercised a 
preponderant influence in the federation The hereditary king 
of Prussia was the hereditary German Emperor, exercising m 
theory as well as in fact the supreme executive authority In all 
federations the Second Chamber is usually composed of equal 
number of representatives fiotn all the component units , but in 
the German Second Chamber, the Bundesrat, Prussia alone had 
seventeen seats out of fifty-eight seats She practically controlled 
the votes of the three neighbouring states She alone could veto 
all proposals for making changes in the army, navy and 
Sn?» v «'. rn fiscal system and prevent any change in the Constitu- 
g2^3 lly tion The Bundesrat acted as the Supreme Court and 
settled disputes between the federal government and 
the states and between one state and another But the prepon¬ 
derant influence of Prussia in that body stood m the way of 
impartial administration of justice m such cases of conflicts The 
federation was not the outcome of voluntary union between the 
different units , it bore the the mark of compulsion of one state, 
Prussia, over others 

The legislature of the federation was the Imperial Parliament, 
divided mto two Chambers,—the Bundesrat and the Reichstag 
The members of the Bundesrat were not elected by the citizens 
of the different states. They were simply nominees of the state 
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governments, and as such they voted according to the instruc¬ 
tions of the Governments they represented. The 
Reichstag or the Lower Chamber, consisted of 397 mem- it'mUr 
bers, elected for a term of five years by universal democn,,ic 
manhood suffrage. But it had no right to initiate legislation, to 
express its opinion on the conduct of affairs, nor to ask Govern¬ 
ment for reports. Its consent, however, was necessary for making 
new laws and for imposing new taxes. The Emperor could 
dissolve the House at any time ; and the mere threat of dissolv¬ 
ing it often proved enough to make its members support the 
proposals of the Government. Moreover, no party ever secured 
a clear majority in the House. The Chancellor could play one 
party against the other and thus have his own way. He was 
responsible to the Emperor and not to the Legislature. Thus 
under the Imperial Constitution the real bearer of the authority 
of the State was the monarch and his civil and military staff ; 
electorate, parliament, and parties were luere outworks. 

III. The Rise of a Unitary State (1918-1938) 

The principle of federation could never gain complete recogni¬ 
tion in Germany. If the old imperial constitution manifested 
strong tendency towards unitary government, the 
Weimar Constitution strengthened that tendency 
still further. The new Constitution no longer spoke 
of the eighteen federating units as states, but referred to them 
as territories (Lander), each of which must have a republican 
constitution. The powers left to these territories were so small, 
that many constitutional authorities refused to recognise Germany 
as a federal state. Article six of the Constitution enumerated 
the powers which were solely in the hands of the federal 
government. These powers were : exclusive authority in all 
questions relating to foreign and colonial affairs ; organisation 
and maintenance and discipline of the Defence forces ; 
communications by posts and telegraphs and telephones ; coinage 
and customs as well as internal free trade ; nationality, settlement, 
immigration, emigration and extradition. With a view to conciliate 
the Catholic opinion of Bavaria, she was allowed to send her 
special diplomatic representative to the Vatican. Federal laws 
overrode state laws and in case of difference of opinion as to 
whether a state law was compatible with the Federal law, 
an appeal could be made to the Supreme Court for a more exact 
interpretation of the Federal law. 

The Federal Government had concurrent jurisdiction with the 
States,in other subjects like the civil and criminal law and legal 
procedure ; passports, police, poor-relief and supervision of 

64 
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travellers, the press, population, maternity and infant welfare ; 
public health and labour laws including social insurance and 
labour bureaux ; expropriation and socialisation as well as pro¬ 
vision for war veterans ; trade, weights and measures ; money 
and bankruptcy including exchanges, traffic in food-stuff and 
articles of daily consumption ; industry, mining and insurance, 
high-sea navigation and fishing ? railways, inland waterways and 
aerial transport and traffic, theatres and cinemas. Article 12 
provided that “so long and m so far as the Federal Govern¬ 
ment does not make use of its legislative power, the States retain 
the power for themselves ” This provision, however, did not 
apply to the exclusive legislative powers of the Federal Govern¬ 
ment. The States were declared autonomous m their own con¬ 
cerns including the framing of their own constitutions But this 
autonomy was more formal than real, because Article 48 provi¬ 
ded • “If a territory fails to carry out the duties imposed upon it , 
by the national Constitution or national laws, the President of 
the Reich may compel pertormance with the aid of armed 
force.” 

In the Third Reich the seventeen Federated States or 
territories, namely, Prussia, Bavaria, Wurtemburg, Baden, 
Saxony, Mecklenburg (consisting of Mecklenburg- 
ioth/con«- Schwerin aud Mecklenburg-Strehtz, which were united 
mi 9 $t on January 1, 1934), Thuringia, Hesse, Oldenburg, 
Brunswick, Anfia/t,Lippe, Schaumburg-Lippe.Hamburg, 
Lubeck, Bremen and Saarland, have become merely administrative 
units. The Unification Act of April 7, 1933, brought these 
territories under the rule of Governors directly responsible to 
Herr Hitler Appointment and dismissal of the Governors is 
reserved to the Leader By the decree of February, 1934 separate 
state citizenship has ceased to exist By the law, reforming the 
Reich of February 1, 1934, the so-called sovereign rights formerly 
possessed by federated territories passed into the hands of the 
Reich Cabinet. The state legislatures were abolished aud the 
state Cabinets were subordinated to the Reich Cabinet. The 
state Governors now draft and promulgate state laws only after 
securing the consent of the Reich Government. They are under 
the administrative supervision of the Reich Minister of Interior. 
Prussia, with about three-fifths of the area and population of 
Germany, is even more closely controlled by the Central Govern¬ 
ment than the other states. Germany has, thus, become a unified 
and centralized state. The centralization has been carried 
still further recently by carving out the administrative divisions 
more on geographical lines rather than on the old political 
basis The Reichsrat, the second chamber of Germany, 
which represented the States, was abolished as it had become 
superfluous. 
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IV. -Features of the Weimar Constitution 

The Weimar Constitution was adopted by Germany under the 
shadow of defeat and it trailed clouds of the memories of defeat 
throughout its course. It was a liberal constitution no 
doubt, but it seemed to many a German patriot that JjgSSSSSm 
the triumphant Democracies of the West had imposed 
the democratic ideology on the vanquished Germans. 

The very first Article of the Constitution declared that the 
German federation is a republic Supreme power emanates from 
the people. The Constitution set up a mixed type 
of democracy—a mixture of primary democracy and 
representative democracy. Initiative, Referendum and 
Recall were the instruments of direct democracy, while propor¬ 
tional representation, universal adult suffrage for men and 
women and ministerial responsibility to the legislature were the 
characteristics of representative government 

We have already shown that the Weimar Constitution was in 
mere form a federal constitution, but in reality it tended to be a 
unitary one The Federal Government was given the 
power to make any law which it considered needful [fti*” 1 , 
for the sake of uniform regulation Generally speaking, 
the States had power to make laws undei the general principles 
laid down by Federal legislation. They could legislate on local 
self-government, agriculture and forestry, excluding agricultural 
labour, the fine arts, and on public welfare and security, in so far 
as these are not embodied in federal statutes. The States had 
practically no fiscal autonomy Soon after the inauguration of 
the Constitution the state railroads were unified under the con¬ 
trol of the Reich. Thus the tendency towards administrative 
centralization became pronounced 

The Weimar Constitution, like the French and American 
Constitutions, contained a long list of fundamental rights ot the 
subjects Some of the important Articles are quoted 
below to show the contrast between the present posi- Jh? h ,‘£b? ec ,. 
tion and the position envisaged b\ the Constitution. 

“Liberty of the person is inviolable. A restriction upon, or 
deprivation of, personal liberty, may not be imposed by public 
authority except by law. Persons who have been deprived of 
their liberty must be informed not later than the following day 
by what authority, and upon what grounds, the deprivation of 
libertywas ordered ; without delay they shall have the opportu¬ 
nity to lodge objections against such deprivation of liberty 
(Art. 114). Every German has the right within the limits of the 
general laws, to express his opinion orally, in writing, in print, 
pictorially, or in any other way. No circumstance arising out of 
' his work or employment shall hinder him in the exercise of this 
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right, and no one shall discriminate against him if he makes use 
of such right (Art. 118). All Germans have the right to form 
societies or associations for purposes not prohibited by the 
Criminal Code. This right may not be limited by preventive 
regulations. The same provision applies to religious societies 
and associations. Every association has the right to incorporate 
according to the provisions of the Civil Code Such right may 
not be denied to an association on the ground that its purpose is 
political, social or religious (Art 124) ”, Besides these, security 
of livelihood for the worker was promised 

The fundamental rights were guaranteed by the Constitution 
itself, and therefore they could be abrogated by the Constitution. 
„ „ Moreover, the Government could legally suspend these 

ofth««e rights on the giound ot emergency. The Constitution 
"*'** itself stated that exceptions to these rights "may be 
made by law.” The fundamental rights failed to protect the 
individual liberty of the German citizens mainly because the 
democratic tradition was wanting in the country 


V. Executive and Legislature under the 
Weimar Constitution 

The formal head ot the executive was the President. He was 
elected by direct vote of the people for a term of seven years 
and could be re-elected any number of times. Between 
SSm»“ d 1919 and 19.13 there were only two Presidents— 
Pruident Frednch Ebert and Marshal Hindenburg The Cons¬ 
titution provided for the recall of the President, if two- 
thirds of the Reichstag demanded and majority of electors suppor¬ 
ted it But theie was no occasion of using this power The 
President could not be a member of the Reichstag He was the 
supreme commander of the Federal Defence Force and was the 
authority to appoint and dismiss all Federal officials and Defence 
Force officers. He had the prerogative of pardoning criminals He 
represented the Federation in international relations, sent out 
and received ambassadors, concluded alliances as well as treaties 
with foreign powers subject to the condition that the declaration 
of war and conclusion of peace were effected by Feder i,l law All 
the actions of the President, however, required for their validity 
the counter-signature of the Chancellor or the appropriate minister. 
The countersignature implied the responsibility of the Chancellor 
or minister to the legislature In estimating the position of the 
German President, Gooch observed • "the President is a symbol 
of unity and continuity, a master of ceremonials, a wheel in the 
constitutional machine If he possesses tact and inspires confi¬ 
dence, he may play a useful part in turning awkward corners, 
in composing quarrels, in solving ministerial crises, in building 
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up the prestige of the Republic, but politically he is a cipher.” 
In a similar strain Dr. Strong writes that “the German President 
occupied an even more pitiable position than did the President of 
the French, for the nominal executive in Germany was doubly 
checked, first, by a popular election, and secondly, by the 
presence of a cabinet responsible to the assembly.” 

But these writers ignore two significant factors in the 
position of the German President He could make his influence 
real and effective because of the frequent ministerial crises. As 
no party commanded an absolute majority in the legislature, no 
ministry could remain long in power There were twenty 
ministries between 1919 and 1933, that is an average life of eight 
months. The President was frequently required to choose the 
Chancellor. The politicians, therefore, paid the closest possible 
attention to the wishes of the President. 

The more important factor, however, in raising the position of 
the President was the Emergency powers vested in him by the 
Weimar Constitution Article 48 of the Constitution 
provided that : “If public safety and order m the 
Reich are materially disturbed or endangered, the 
President may take necessary measures to restore 
them, and may do this, if need be, by using armed forces. If a 
State does not fulfil the duties laid upon it by the national cons¬ 
titution or the national laws, the national President can hold it 
thereto with the help of the armed forces.” It might be argued 
that as the President had to secure the countersignature of the 
Chancellor or a minister, these emergency powers were no 
danger to constitutionalism But the President could remove 
one Chancellor and appoint another, and he could also dissolve the 
Reichstag. The danger from entrusting such wide powers to any 
national executive is a real one This should be particularly 
noted by the Indian politicians in connection with the emergency 
powers of the Governor or the Governor-General. The German 
President issued as many as 180 decrees on the plea of emergency 
between 1919 and 19‘25 ; though in the period between 1925'and 
1931 only some twenty decrees were issued under Article 48. In 
1930, the whole of the budget was passed by the Bruenmg 
ministry through decrees. The Riechstag objected to it and the 
ministry appealed to the President, who dissolved the Reichstag. 
These facts show' that dictatorial government was m the making 
even before the assumption of power by the Nazis. 

The President appointed the Chancellor, and the latter selected 
a number of ministers. There was no restriction against the 
appointment of a person who was not a meMiber of 
the legislature. The President could dismiss a ministry 
which enjoyed the confidence of the legislature. The 
position of the Chancellor was somewhat analogous to that of the 
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Prime Minister in England. He settled the political programme 
of his‘Government, which was binding on all his colleagues. The 
principle of ministerial responsibility was clearly recognised, but 
that of collective responsibility was not realized. 

The Legislature consisted of two Houses—the Reichstag and 
Reichsrat. The formet was meant to represent the population 
and the latter the constituent states or territories. But 
Legislature the constitution laid down that 'national laws are 
enacted by the Reichstag ’ So it may be said that the 
Weimar Constitution really set up an unicameral legislature. The 
country was divided into thirty-five districts for electoral purpose. 
To assure the representation of every political party, voting by 
lists was introduced Every man and woman over twenty years 
of age was entitled to vote on the principle of proportional repre¬ 
sentation A voter voted not for one candidate but for the list 
put by a party The number of seats in each electoral district, 
secured by each partv was ascertained bv dividing its total vote by 
60,000. The total number of members elected to the Reichstag 
was thus fixed in accordance with the number of votes cast 

The Reichsrat was formed to iepicsent'the German states in 
Federal legislation and administration ’ It was made up of minis¬ 
terial delegates from the fifteen German states and free 
Reicfaant cities roughly according to population. Each state was 
entitled to have at least one vote in this body ; but no 
single state could have more than two-filths of the total number 
of votes. The Reichstag having passed a bill sent it directly to 
the President for promulgation But if the Reichsrat had any 
objection to the bill it could protest to the ministry, in which 
case the measure had to be sent back to the Reichstag for recon¬ 
sideration If the Reichstag passed the bill again by a two-thirds 
vote, the President had either to promulgate it or submit it to a 
referendum Thus the Reichsrat had only a suspensive vote. 
The Reichsrat advised the government in respect of government 
bills. The Federal ministers were required to keep it informed of 
the course of federal affairs. The duties of the Reichsrat were 
substantially those of an advisory council, that is, to make 
suggestions and recommendations, to impart information, to 
approve, check or delay a proposed measure. 

In case of prolonged dispute between the two Houses, the 
President could refer the matter under dispute to Referendum. 

The President could also refer any law to popular vote 
Referendum £ Qr ra ,tifi,cation. Any law could be similarly referred to 
the people ‘if’ one-tenth of the voters by petition desired it. But 
the Budget Law* could be referred only by the President if he so 
desired. Bills amending the Constitution had to be referred to 
the people, if the Reichsrat so demanded. 
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Article 76 of the Weimar Constitution laid down the following 
procedure for amending the Constitution : “Resolutions of the 
Reichstag for amendment of the Constitution are valid A ^ 
only if two-thirds of those present give their assent, of tb« Co»»- 
Moreover, resolutions of the Reichsrat for amendment tf,otlon 
of the Constitution require a two-thirds majority of all the votes 
cast If by popular petition a constitutional amendment is to be 
submitted to a Referendum, it must be approved by a majority of 
the qualified voters ” 

Many causes contributed to the failure of the Weimar Consti¬ 
tution. One of the most important factors was the absence of 
democratic tradition in Germany The German people Cmattt ot 
could not reconcile liberty with order They failed to fcUirreof^ 
create a strong executive, which would be strong can Govern- 
enough to maintain order but not too strong to subvert “ ent 
the liberty of the subjects. The fact that democratic government 
was introduced on the wake of a disastrous defeat also contribu¬ 
ted to the failure of the republican experiment It has been said 
that, “American democracy succeeded for it was sanctioned in a 
strenuous revolutionary war which led to independence. On the 
same analogy, the German democracy came to grief for, by the 
law of casuality it was closely connected with the breakdown of 
1918.” Moreover, the Civil Service and the Judiciary, imbued 
with reactionary tendencies, failed to move in line with the 
democratic government Germany had been divided into 
numerous political parties even before the introduction of the 
Weimar Constitution. The adoption of proportional representa¬ 
tion, therefore, artificially fostered a larger number of parties and 
rendered the smooth working of ministerial responsibility impossi¬ 
ble. The bedrock on which the Constitution actually foundered 
was the emergency power of the President, as was provided by 
Article 48 The Government used it to such an extent that by 
September, 1932, the emergency decrees reached the total of 233. 
From 1930 onwards the German Government came to depend 
largely on these emergency powers. “Full and frank dictatorship”, 
writes one close observer, “might have gained the saddle anyhow, 
but Art 48 became the springboard from which the leap was 
taken.” 


VI. Government of the Third Reich 

The Third Reich is designated by Germans as a Fuhrerstaat 
or leader state, a state based upon the principle of absolute obedi¬ 
ence to the leader. The government of Germany is 
not a republican one, because the chief executive holds 
office for life and has power to nominate his successor. “*“* 

The nation has not got the power to choose the executive at 
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certain intervals At the same time, the government can not be 
said to be despotic, as the authority of the leader is ostensibly 
derived from the people. The Germans claim that their govern¬ 
ment is truly representative in character, because, according to 
their theory, ‘true representation is the personification of the will 
of the people in a representative who feels himself to be one with 
the people ’ But “the will which he represents, or rather incar¬ 
nates, is a will which he inspires, and which would not exist 
without his inspnation He represents a will projected from 
himself and reflected back upon himself Immediate representa¬ 
tion of the people by a single leader can never be representa¬ 
tion of the original will of the people ’ 

Hitler became the Chancellor of Germany on the 30th of 
January, 1933, but he did not possess a majority in the Reichstag 
He persuaded President Hmdenburg to dissolve tbe 
tiTentted Reichstag and to order a fresh election The great 
mepowCTby Reichstag building in Berlin was burnt down on the 
theEn«biin< eve 0 f the election The Nazis fastened the guilt of 
burning on their political opponents and especially on 
the Communists. They promptly arrested the opposition leaders, 
muzzled the press and suspended the personal liberty provisions 
of the Weimar Constitution They had not, therefore, any diffi¬ 
culty in securing a majority of seats m the Reichstag They 
took the further precaution of excluding the Communist members 
who had been elected The purged Reichstag passed on the 23rd 
March m a single sitting ‘the law to combat the misery of the 
People and the Reich’, popularly known as the Enabling Act 
The Act purported to be an amendment of the Weimar Constitu¬ 
tion, and as such was passed by a two-thirds majority in the 
Reichstag, but it was an amendment which destroyed the very 
substance of the Constitution The amendment practically con¬ 
ferred on the ministry, nominated by Hitler, the power to enact 
laws both inside and outside the Constitution It provided that 
(1) “National laws can be enacted by the Reich ministry as well 
as in accordance with the procedure established in the Constitu¬ 
tion. This applies also to the laws referred to in Article 85, 
paragraph 2 (the power to enact a budget) and in Article 87 (the 
power to borrow) of the Constitution (2) That the laws enacted 
by the Reich ministry may depart from the Constitution so far 
as they do not affect the position of the Upper House and the 
Reichstag. The powers of the President remain untouched. (3) 
That the Reich Cabinet may, without any reference to the Reich¬ 
stag or the Reichsrat, conclude treaties with foreign states. The 
law was enacted in the first instance for four years but it has 
been kept in existence by re-enactments When President 
Hindenburg died in 1934 the powers of the President were 
merged with those, of the Chancellor and Hitler began to exercise 
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the functions of the combined office He holds the office for life 
He nominates all the ministers and holds them responsible to 
himself The ministers are not his colleagues but his subordinates 
Inspite of the Article 2 of the Enabling Act the Reichsrat was 
abolished on the 14th February, 1934 The Reichstag continues 
to exist, but it has become a conclave of the Nazi party 
The Reichstag used to hold the executive responsible JSii.i.turt 
to it But it is no longer a check on the Government 
It is thoroughly under the control of the Nazi party The party 
draws up a list of candidates for election to the Reichstag No 
other candidate can stand for election The voters can only 
approve or reject the list put forward by the Nazi party The 
Nazis are so very sure of the approval of their candidates by the 
voters that they have not made any provision for the case m 
which their list might be rejected 


VII.' Judicial System and Liberty of Subjects 

The German system of Judicial administration consists of 
ordinary courts and administrative courts Uuder the Weimar 
Constitution the states had their own ordinary courts Centr , llla . 
with Judges who were appointed for life and could be 
removed from office only by judicial decisions But ° u 
by a series of decrees culminating in an act of January 24, 1935, 
the administration of Justice has been completely nationalised 
Under this law the Reich took over on April 1, 1935, some 65,000 
judicial officials under its control A single Ministry of Justice 
now functions for all the states as well as the Reich Under 
the Weimar Constitution, appeals from the State Courts lay to the 
Supreme Court of Judicature, which was the final court of Justice 
in Germany The Supreme Court could not, however, judge of 
the constitutionality or otherwise of laws That function was 
exercised by a special High Court of Justice 

The present Dictatorial form of government leaves no room 
for the idea of constitutionally guaranteed individual rights The 
Prussian Supreme Administrative Court is debarred Lotmol 
by the Secret Police Act from reviewing the measures individual 
taken under it by the secret police The administra- under 
tive courts can no longer review the decisions of Dict *' or * 1,<0 
political leadership, not can they act as arbiters in contro¬ 
versies between local government and supervisory depart¬ 
ments The citizen is not, indeed, deprived of the opportunity 
to submit to proper tribunals speoific grievances caused by 
administrative acts, but the administrative courts are advised 
not to obstruct the conduct of administration by voiding concrete 
measures ; they may simply outline the correct administrative 

65 



514 


POLITICAL SCIENCE AND GOVERNMENT 


procedure. The right of forming any political party has been 
denied by the promulgation of a law of July 14, 1933. This law 
declares • “The National Socialist German Worker’s Party is 
the only political party m Germany. Whoever undertakes to 
maintain the organisation of another political party, or to 
form a new political party, is to be punished with imprison¬ 
ment in a peniteutiary up to three years or with confinement 
in a jail from six months to three years unless the act is punish¬ 
able by a higher penalty under other provisions ” A law 
promulgated on July 5, 1935, established the novel principle 
that the courts shall punish offences not punishable under the 
Criminal Code, if they are deserving of punishment according to 
‘healthy public sentiment ' 

There are at present about 1,900 lowest courts of first ins¬ 
tance, which can try petty civil and criminal cases If the 
case relates to property in which the amount involved 
does not exceed 1,000 marks, it is tried bv a single 
jodiciary Judge In the trial of more serious criminal cases 
the Judge is assisted by two Assessors Over these are 
174 courts, called Landgei ichte, in each of which three Judges 
sit to deal with civil cases involving more than a thousand marks, 
and criminal cases which are not within the competence of courts 
of first instance Appeals from the latter are also decided in these 
courts The Landgenchte can with one Judge and two Laymen 
try commercial cases For the trial of capital cases, the Land- 
genchte are transformed into Schwngerichte consisting of three 
Judges and six La} men Over these Courts there are twenty- 
nine Oberlandesqer ichte, each ot which contains criminal and civil 
panels consisting of three or five Judges They exercise appellate 
jurisdiction There are, besides this, the People’s Courts, con¬ 
sisting of nine Judges to try cases of treason The Supreme 
Court is the Reichsgei ichte, which sits at Leipzig, and has one 
hundred Judges It exercises a revisory jurisdiction over all 
inferior courts Besides these, special Courts exist for all civil 
disputes arising from the relationship between employers and the 
employed There are, moreover, 206 Sterhzation Courts, whieh 
are composed of one Judge and two Medical men. Mentally 
and physically defective persons and all those who are 
thought unfit for propagation are sterilized by the decree of 
these courts 


VIII. The Civil Service 

By the Civil Service Law of April 7, 1933 and its supplemen¬ 
tary decrees severe restrictions have been put on the members 
of the Civil Service The law applies not only to the regular 
civil servants but also to the employees in semi-public enterprises 
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and undertakings in which the government has a 50 per cent 
or larger financial interest. Judges, all court officials, notaries, 
teachers and professors, officials of the army, elected municipal 
officials are also included in the German Civil Service Everyone 
of these officials has to swear to the following statement. “I 
herewith testify on oath that despite careful examination, no 
circumstances are known to me which could justify the supposi¬ 
tion that I am not of Aryan descent or that one of my parents or 
grand parents at any time professed the Jewish religion I am 
aware that I am liable to legal prosecution and dismissal from 
service if this declaration does not contain the truth ” The Jews 
were thus effectively driven out of public and semi-public services. 
Another decree provides that “officials may be dismissed from 
service who because of their previous political activities do not 
offer surety that they at all tunes act unreservedly for the 
national state.” This decree excludes all but the staunch 
adherents of the Nazi party from service 

IX. Local Government in Germany 

The sprnfc of local self-government has been effectively des¬ 
troyed by the Municipal Ordinance of January 30, 1935 This 
decree places all German countries and municipalities, except 
Berlin on one single statutory foundation, thus substituting 
national legislation for state legislation The Deputy Leader 
Hess appoints a party delegate for each municipality The party 
delegate has no administrative function, but his consent is 
required for the adoption of the charter He sends three names 
of qualified experts in administration aftoi consultation with 
members of the Municipal Council to the Minister of 
Interior who selects from among them the Mayor and the 
Mayor’s substitute Municipalities of moie than ten thousand 
inhabitants have whole-tune salaried Mayor or his substitute. 
Whole-time Mavors are appointed for twelve years, and others 
for six years The administrative responsibilitv for the conduct 
of local government is vested in the Mai or, who is helped by 
the advice of the Municipal Council The Mayor must consult 
the Council before enacting ordinances and adopting the budget. 
But the advice of the Council is not binding on the Mayor. The 
members of the Council are not permitted to vote on any projects 
submitted to them. They are appointed by the party delegates 
m agreement with the Mayor for a term of six years 

X. The Organisation of Labour 

A striking feature of the Weimar Constitution was the 
establishment of the Economic Council. It laid down the follow 1 * 
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ing provisions. “For the protection of their social and economic 
interests, workers and salaried employees shall have legal 
Economic representation in Workers’ Councils for individual 
Council undertakings and in District Workers’ Councils grouped 
according to economic districts and in Workers’ Council of the 
Keich. The District Workers’ Councils and the Workers’ Council 
of the Reich shall combine with representatives of the employers 
and other classes of the population concerned so as to form District 
Economic Councils and an Economic Council of the Reich for 
the discharge of their joint economic functions and for co-opera¬ 
tion in the carrying out of laws relating to socialisation. The 
District Economic Councils and the Economic Council of the 
Reich shall be so constituted as to give representation thereon to 
all important vocational groups in proportion to their economic 
and social importance. All Bills of fundamental importance 
dealing with matters of social and economic legislation shall, 
before being introduced, be submitted by the Government of the 
Reich to the Economic Council of the Reich for its opinion 
thereon. The Economic Council of the Reich shall have the 
right itself to propose such legislation. Should the Government 
of the Reich not agree with any such proposal, it must neverthe¬ 
less introduce it in the Reichstag, accompanied by a statement of 
its own views thereon. The Economic Council of the Reich may 
arrange for one of its members to advocate the proposal before 
the Reichstag. Powers of control and administration in any 
matter falling within their province may be conferred upon 
Workers’ Councils and Economic Councils. The constitution 
and function of the Workers’ and Economic Council are within 
the exclusive jurisdiction of the Reich.” Thus in the Reich 
Economic Council, capital and labour were given the same 
number of members with equal voice in the discussion of both 
economic and social policy. 

During the thirteen years preceding the Nazi revolution Trade 
Unions were accepted as the agencies for collective bargaining to 
set wages, hours and other conditions of employment. The Trade 
Unions more than doubled their membership during these years 
as compared with pre-war figures. But under the 
JV»J- ,bour Hitlerite Dictatorship all Labour Unions and the 
corresponding employers’ associations have been dissol¬ 
ved. A Labour Front including both workers and employers has 
been set up in May, 1933. Its organisation is regional as well as 
functional. The smallest unit of Labour Front is constituted by 
the members in a single firm. These are gathered in 14,744 
local groups. They are again collected into 821 districts and 32 
regional groups. In its vocational aspect, the Labour Front is 
organized in 18 divisions. The law of January 20, 1934, forbids 
Strikes and lockouts. The work of the Labour Front is primarily 
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social and educational Its most notable achievement has been 
the success of the “Strength through Joy” association which pro¬ 
vides its members with low-cost trips and excursions during 
holidays, and arranges sports, lectures, concerts and theatrical 
performances 

But these benefits have been purchased by labour at a very 
heavy cost “The workers are,” writes Arthur Feiier in the 
Survey Graphic , “little better than slaves in the drive 
for rearmament Strikes are forbidden The workers 
are no longer free to move from town to town, plant ' 1 “ n v d e , , ,,on of 
to plant, even job to job A man may change his 
situation only if the change fits into the aims of the regime No 
employer is permitted to hire any employee without the explicit 
consent of the official Labour Exchange According to the 
decree of February,'1937, “the individual’s ambition or desires are 
subservient to the state’s interest ’ During the September, 

1938 crisis,, tens of thousands of workers were requisitioned from 
industry, and without even time to say good-bye to their wives 
and children, they were loaded into special trains and sent to 
work on the fortifications along Germany’s western frontier But 
in normal times too as a writer in Foreiqn Affavts has recorded, 
“armies of workers ate transported from one part of the country 
to another like prisoners of war 

XI. Characteristics of the Italian Constitution 

The Sardinian Constitution of 1848 is, theoretically, the Cons¬ 
titution of Italy to-dav As successively Lombaid\, Tuscany, 
Modena, Parma, Naples and 8 K ilv Venice and Rome 
were incorporated in Sardinia, the Sardinian Constitu- CoB.titunon 
tion was extended to these territories Italy is a unitary of 1848 
state with a flexible constitution The ordinary parliamentary 
enactment is sufficient to effect constitutional changes It is due 
to this flexibility that the Italian Constitution has been able to 
assimilate all the changes brought into it by Signor Mussolini. 
“The flexibility of the Italian Constitution has saved it from 
complete submergence under the stress of the vigorous social and 
political reorganisation which has followed the War m Italy If 
it had been a rigid constitution it would certainly by now have 
been broken, whereas it has up to this moment only been bent ” 
We shall first of all describe the normal features of the Italian 
Constitution and then discuss the Fascist system of Government 
Ab m England so in Italy there is a king Up to 1919 the Italian 
King performed functions analogous to those of the English 
King. But since the appointment of Mussolini as Prime Minister 
the king has been completely overshadowed There was a 
parliamentary executive in Italy before the inauguration of the 
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Fascist regime. Article 65 of the Constitution of 1848 says that 
the Ministers are responsible to Parliament and that 
3r t£* no law or Governmental Act shall take effect until 
Eucntiw th e y have received the signature of a Minister. Under 
the Fascist regime the Government became fixed and practically 
irresponsible 

XII. Rise of the Fascist Government 

Just after the Gieat Wai constitutional democracy in Italy 
was threatened with destruction by the growth of a strong 
Socialistic party in Parliament and of an equally strong 
^Ihaon in Syndicalist movement outside the Parliament Under 
the presbuie ot the demands ol the Socialists and Syndi¬ 
calists, Signor Gishtfi, the Liberal Prime Minister, 
had to bestow upon the winkers in the North a large measure 
of factory control in 1920 This measure mused the antagonism 
of many Italians who determined to fight the extra-parliamentary 
Syndicalist movement by organising local Fascist Committees 
“The origin of the word Fascisti is the Latin “fasces," the bundle 
of twigi fastened aionnd an axe, emblem ot authority 
tha F««ci.t which the old Roman lictors carried when they acconi- 
VartT pamed the Consuls, and which symbolised the right to 
inflict corporal and, if necessary, capital punishment " The early 
Fascists punished the Syndicalists or Communists or Bolshevists 
(they indifferently designated all three) whom they considered to 
be offenders against social peace and security In July 1921, the 
Syndicalists declared a general strike and to subdue them Signor 
Mussolini asked the Government to hand over to the Fascists, 
within 48 hours, six seats m the Cabinet ind the control of the 
Air Force As thes" demands were refused, the Fascists moved 
towards Rome and encamped just outside the city m 1922 in a 
menacing attitude The King then saved the situation by inviting 
Signor Mussolini to form a ministry Thus the unconstitutional 
Fascist movement was hatnessed to the chariot of 
constitutionalism 

XIII. The Corporative State 

Mussolini aimed at creating a Corporative State, in which the 
citizen, whether acting individually or in association with his 
Mooning of ^ e ^ 0W8 > were declared to be bubject to the higher 
gotootkHvt being, the higher ends, and the higher means of a 
* national organism which was integrally realized in 

the single party and its leader. In the Corporative State the 
single party, under the guidance of the leader expresses and 
represents the whole purpose of the State The apologists of 
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Fascism claimed that the Corporative State put an end to the 
antagonism between capital, Manual Labour and Intellectual 
Labour by subordinating all the three sections equally to the 
national interest 

The idea of the Corporative State developed through three 
stages In the first stage, Italians were attracted by the nega¬ 
tive side of the French Syndicalism which attacked s m 
the democratic system with its geographical constituen- of it. de»e- 
cies, the political parliament and the political paities lopm '“ t 
They sought to erect a new social order based on the manage¬ 
ment of each industry oi occupation by its own syndicate In 
the second stage the Fascist Party tried to set up a number of 
‘mixed syndicates’ or ‘corporations’, uniting both the employers 
and the employed in each of the economic units As early as 
1920, Signor Rocco suggested that ‘the workers’ union and the 
employers’ associations should be unified, trade by trade, into 
one mixed syndicate' Between 1922 and 1934 the Fascist 
Party and the Fascist Government were establishing their 
control over the syndicates of the workeis m order that they 
might be brought into harmony with the syndicates of employers 
A Ministry of Corporations was established on July 2, 1926 , 
the Charter of Laboui piomulgated by the Grand Council of the 
Fascist Party in 1927 spoke much about corporations , and a 
cential council of corporations was set up in 1930 but as yet 
there were no actual bodies uniting employers and the employed 
in any category of production 

During the transitional period the unions of workers were 
brought under the coutiol of the paity and the Government by 
various measures The most important of these was 
the Chartei of Laboui, published on April 21, 1927 It of'L.Soa?” 
described the purpose of Labour “as the well-being of 
the producers and the development of the national strength. 
Professional oi synch cal organisation is free, but the recognised 
syndicate alone, undei the control of the state, has the right of 
legally representing the employers and the employed, of stipula¬ 
ting for collective labour contracts for all belonging to its 
category and of imposing contributions on them The collective 
contract is the expression of the solidarity of the various factors 
in production and is the means of reconciling the opposing 
interests of employers and employed and subordinating them to 
the superior interest of production ” The workers lost the right 
to strike The condition on which legal recognition was granted 
to a trade union was that it must contain at least 10 per cent of 
the workers employed in that particular industry and that its 
members must be ‘of good moral and political conduct from a 
national point of view’.” Only one trade union could be recog¬ 
nised in each industry ; but even if 90 per cent of the workers 
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engaged in it were not members of the union, they had to pay 
subscription to it and were bound by any agreement which the 
union made with an association of employers. The agreements 
related to discipline, hours of work, wages, weekly rest, annual 
holidays, treatment of workers during sickness, etc. Big indus¬ 
trialists exerted great influence on the Fascist Party and some 
of them ocoupied important places in the ministry. The 
Government could at its discretion approve or set aside the 
election of the president and secretary of the union. 


The third stage in the development of corporations was 
reached in 1934 when twenty-two corporations or joint standing 
The joint industrial councils in twenty-two categories of econo- 
Cmpon- mic life were set up. These categories included such 
trades as cereal farming, fruit growing, forestry, 
fisheries, grape culture and wine making, water, gas and electri¬ 
city supply, the chemical trades, paper and printing, the building 
trades, the metal industries, glass and pottery, arts and profes¬ 
sions, the clothing trade, theatres and public entertainments, 
hotels and restaurants, sea and air transport and external 
communications. Each corporation was composed of representa¬ 
tives of employers and workers and a few technical experts and 
members of the Fascist Party. The functions of the corporations 
were to adjust disputes, to regulate wages, hours of work, condi¬ 
tions of employment, and costs of production, to supervise em¬ 
ployment bureaus, to promote education and to advise the govern¬ 
ment on all industrial questions. 

Th*Con>o- The final form which the corporative organization 
niau Or**- took in Italy may be illustrated by the following 


diagram 


Ministry of Corporations 


I 


National Council of Corporations 

(formulated economic policy and 
settled disputes between different 
branches of national economy) 


Fascist Grand Council 


These two bodies supplanted the 
Chamber of Deputies in 1938 


Employers 

Nations! Confederation of 
Fascist Syndicates 

Federations of Syndicates 

Provincial and Regional 
Syndicates 

Local Syndicates or 
Occupational Unions 


Joint Corporations 


Workers 

National Confederation of 
Fascist Syndicates 

Federations of Syndicates 

Provincial and Regional 
Syndicates 

Local Syndicates or 
Occupational Union* 
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In each district there was one syndicate of workers and one 
of employers for each category of trade. The local syndicates 
of workers and employers in each category were grouped into 
provincial or regional syndicates, which again were grouped into 
federations. The Federations were further organized into nine con¬ 
federations, of which four represented the employers and four the 
workers in Agriculture, Industry, Commerce, Credited Insurance 
and one represented professional men and artists. The separate 
organizations of workers and employers were brought together 
in the Joint Corporations, which were twenty-two in number as 
explained above. The most important members of these corpo¬ 
rations found place in the National Council of Corporations, 
which functioned under the Ministry of Corporations. 

The syndicates were made the basis of the electoral system in 
Italy in 1928. At that time there were thirteen nationwide 
confederations of Syndicates—one each for the employ- Corpor> 
ers and the.employees in (1) Industry (2) Agriculture uon. „ 

(3) Commerce (4) Banking (5) Maritime and Aerial political 
Transport and (6) Land Transport and Inland naviga- 1 * 
tion and a thirteenth association of artists and other intellectual 
and professional classes. Eight hundred candidates were design¬ 
ated by the twelve Syndicates of employers and employees as 
follows :— 


Category Total number of Number of 

persons in the category candidates nominated 

Agricultural Employers 3,14,668 96 

Agricultural Employees 10,21,461 96 

Industrial Employers 71,459 80 

Industrial Employees 13,00,000 80 

Commercial Employers and Employees 48 + 48 

Maritime and Air Transportation Employers and Employees 40 + 40 

Land Transportation and Inland Navigation Employers and 

Employees 38 + 32 

Bank Employers and Employees 24 + 24 

Professional men and artists 160 


Total 800 

Out of the 800 candidates thus designated the Grand Council 


of Fascists selected a list of four hundred persons. The Grand 
Council could also put new names m the list The list used to 
be announced in the official gazette, and three weeks later was 
submitted to the electorate of the country, voting as one whole 
constituency. The electorate consisted of all males of 21 years 
of age and over, provided they had paid at least one day’s salary 
to then: appropriate syndicate. The ballot paper bore the formula, 
“Do you approve of the list of Deputies designated by the 
National Grand Council of Fascism ?” The answer was to be a 
simple ‘yes’ or ‘no’. At the election of 1929 the list obtained 
over 98% of the total votes and at the election of 1934 the figure 
was 99'8%. 
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The Fascists believe that corporativism provides a new con¬ 
ception of the form and. structure ot the State It provides a new 
basis of representation, the functional instead of geographical, 
and also introduces a new self-discipline ot all the 
factors concerned in the field of economics Mussolini 
Corpom. often declaied that the aim of corporativism, was a 
higher social justice for the whole of the Italian people 
The higher social justice implied a higher standard of living, with 
guaranteed work, a fan wage, and a decent house and also meant 
the participation ot the workeis both in knowledge of the process 
of production and in the determination of its necessary discipline 
But in actual practice the Corporations have acted merely as 
advisoi} bodies concerned with fulfilling the needs of the 
State The leaders of the Fascist party exercised rigid control 
over the corporations The standard ot living of the workers 
declined Politically, the system ot state-controlled corporations 
could not he t somee of popular representation “Representation 
based on economic gioups writes Barker, “however autonomous 
they may be, will he representation of different and divergent 
interests , indeed, the more thev aie autonomous, the more it 
will bear that character A representative body so constituted, 
and therefore so divided, cannot be a poweiful tiutoi in the 
political system It will need a cement to hold it together if it 
is to act as a factoi at all , rnd that cement will necessarily be 
found in the permanent executive A corporative parliament is 
a corollary, but m no sense a control, of the management ot the 
State by an enthroned executive chief 


XIV. Structure of the Fascist Government 

The Fascist Party on the assumption of power in 1922 expres¬ 
sed its intention to preset ve the then existing political structure, 
and to govern within the framework of the Constitution 
tkVconLt?- of 1848 But during the last twenty-one years so manv 
Jg 4 g nof changes have been effected that nothing but the King 
and a fragment of the old Senate exist as relics of 
Parliamentary Government In the place of subordination of the 
executive to the legislature, the Fascists have asserted the pre¬ 
eminence of the executive over the legislative power 

The King, Victor Emmanuel III (born 1869), is the nominal 
head of the executive Mussolini, the real head of the executive, 
ThtKint declared in 1922 “We shall leave monarchy outside 
* “* our game, because we think that Italy would look with 
suspicion on a transformation of the Government which would 
eliminate monarchy ” In 1925 he expressed the hope that the 
monarchy would not obstruct the Fascist revolution, and threaten- 
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ed that if it did, “we would have to abolish it, as it would be a 
question of life and death.” The monarch has not in any wav inter¬ 
fered with the Fascist policy , on the other hand, he seems to 
have accepted Fascism without reservation He assumed the title 
of Emperor of Ethiopia by the Koval Decree of May 9, 1936 
The sum of 11,250,000 lire (£1=78^ lire on 4-11-39) per year has 
been settled in 1919 as the Civil List and the Crown Prince gets 
an allowance of three million lire as allowance “A king," 
observes Ogg, “with rather more powei than paihatnentan 
systems ordinarily permit, ha sbeen pushed entirely into the back¬ 
ground—not deprived of certain of his ceiemonial functions, it is 
true, but assuredly shorn of all his discretion and influence ” 

The law of December 24, 1925, states that the executive powei 
is to be exercised by the King with the aid of his Governnmet. 
The same law gives statutory recognition to the p ^ ( 

position of the Prime Ministei as the “head of the uieDSce, 0 
Government “ He is to carry on the Government until Mu ■’ ol,0, 
“the system of economic, moral and political forces, which raised 
him to power shall cease ” By a decree of April 28, 1938, a new 
Statute of the Fascist Paitv was piomulgated, wheiebv the 
position of the Duce was mcoiporated in the Constitution of 
Italy The Prime Minister was made independent of any parlia¬ 
mentary vote of confidence or censuit No motion can be laid 
before the Senate or the recently created Chamhei oi the Fnsci 
and Corporations without the previous sanction ol the Prime 
Minister The other ministers were nominated bv him They 
were responsible to him, and not to Parliament The law of 
Novembei 25, 1926, provides death penalty for any act directed 
against the life, liberty or integrity of the Prime Minister “Our 
Prune Minister,” stated Iioceo, Ministei of Justice, before the 
Senate, “is the recognised head of the great'pohtieal, economic 
and moral foices of the country and those icpresented in Parlia¬ 
ment, the evaluation of whose unpmtance is subject to the 
decision of the sovereign ’ 

The Executive had the power to promulgate decrees having 
the force of law in many matters The Government 
was empowered to amend the Penal Code, to modify power of the 
the Civil Code and to reorganize the system ol judicial xecat "' r 
administration It was authorised to modify the laws concerning 
public safety 

Mussolini abolished the Chambet oi Deputies on Decembet 14, 
1938 Its place was taken by the Chamber of the Fasci and 
Corporations, which met for the first time on March TJw cblm _ 
23, 1939 It was composed of 650 meinbeis of whom hereof the 
150 members are elected by the National Council of CoVpoJ?. 
the Fascist Party, and 500 mmbers elected by the t,on, 
National Council of Corporations. The Duce of Fascism, the 
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members of the Fascist Grand Council, with the exception of the 
Senators and the members of the Eoyal Academy of Italy were 
ex-officio members of this body The President and Vice- 
Presidents were appointed by royal decree The duties of the 
Chamber were performed by full assembly, by the Budget General 
Commission and by the Legislative Commissions 

The Senate was composed for the princes of the Royal House 
who were twenty-one years of age (now numbering 8) and of an 
unlimited number of members nominated by the King for life 
from among twenty-one specified categories t The ordinary 
Senators must be of forty years of age In October, 
The Senate ^938, the Senators numbered 357 Some members of 
the Senate have occasionally opposed the Fascist measures But 
the Government was assured of a majority, and could in any case, 
obtain the necessary number of votes by appointing Fascist 
adherents to the Senate 

The Chamber of Fasci and Corporations had no right to discuss, 
much less to criticise the acts and projects of the government It 
„n. ^id not se * ect President, who was appointed by the 
of th* ‘ royal decree The President in turn selected the other 
Legi.uture 0 ft, cers He a | s0 appointed and convoked the commi¬ 
ttees through which the Chamber [carried on most of its work 
The ostensible function of the new Chamber waB to'assist the 
government in making laws The Chamber had the right to 
discuss and approve the following measures ^ bills of a constitu¬ 
tional character , general legislative delegations , the budget and 
financial reports of the state, of autonomous administrations of 
the state, and of any public agencies which are of national impor¬ 
tance and which are directly 01 indirectly financed by’ the 1 state 
The Chamber could also be convoked to discuss and appiove 
other bills when the government so wished, or when such a step 
was proposed by a plenary session or by a Committee and is 
approved by II Duce Bills which were not laid before the 
Chamber as a whole were examined by the proper Committee II 
Duce might submit, for special discussion and approval, any bill 


t These categories are as follows (1) Archbishops and Bishops (2) President 
of the Chamber, (3) Deputies having served for six years or’m three legislatures, 
(4) Ministers of State (5) Ministers’ Secretaries of State (6) Ambassadors, (7) 
Envoys having served for throe years (8) First Presidents and Presidents of the 
Courts of Cassation and the Court of Accounts (9) First Presidents of the Courts of 
Appeals, (10) Ths Attorney General and Procurator General, "(11)' Presidents of 
Chambers of Courts of Appeals having served throe years, (12) Counsellors of the 
Court of Cassation and Court of Accounts (18) Advocates and offiolals of publlo 
minis ten es having served five years, (14) Generals of Army>nd Navy, (IS) Coun 
sailors of State having served five years, (16) Members of Provincial Councils 
fl7) Prefects, (18) Members of ths Royal Academies, (19) Members of the Supreme 
Council of Public Instruction, (90) Those who by their merits and services have 
honoured the country, (21) Persons who, for three years, have paid three thousand 
lire in direct tax. 
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which he decided that it must be acted upon immediately. How¬ 
ever, this normal procedure might be superseded by the issuance 
of royal decrees m the event of an emergency created by War or 
by financial difficulties, or when the legislative committees have 
Hot had time to finish their work within the time allotted to 
them. Vote was taken openly m the Chamber Every contrary 
vote was considered as an act of insubordination against the 
Party ; the voter automatically lost his seat m the Chamber and 
was excluded from public life 

In September, 1928, the Fascist Grand Council was legally 
established as an organ of the state It became “the supreme 
organ co-ordinating all the activities of the regime TU 
which arose out of the Revolution of 1922 ” It acted Grand**"* 
as a consultative body in considering the statutes, ordi- Cou,,c,, 
nances and policies of the Fascist Party, and as an advisory body 
on all questions of a constitutional character Constitutional 
questions include succession to the throne, the attributes and 
prerogatives of the Crown, the composition and functions of the 
Grand Council, the Senate and the Chamber ; the attributes and 
prerogatives of the head of the Government , the right of the 
Executive to issue decrees having the force of law ; the organiza¬ 
tion of Syndicates and Corporations , relations with Papacy and 
international agreements involving territorial changes. The 
Secretary of the Fascist Party is also the Secretary of the Grand 
Council The Grand Council consisted of three categories of 
members, namely, ( 1 ) those who participated in the March on 
Rome, who are appointed to the Council for an unlimited period 
of time ; ( 11 ) a certain number of Ministers and other high digni¬ 
taries, appointed for as long as they hold their respective office ; 
and (in) an undetermined number of members, appointed for 
three years by Mussolini, the Head of Government. Members of 
the Grand Council received no remuneration. It was in reality, 
the ultimate source of both executive and legislative power, 
subject only to the Head of Government. 

XV. Local Government 

With the disappearance ot democratic government at the 
centre, the local bodies were also deprived of self-government In 
the phraseology current in India we may say that under 
the Fascist regime all the District Boards, Local dt»n* b ot 
Boards, Union Boards and Municipalities in Italy were 
superseded and their administrative functions were 
entrusted to the members of the civil service A high degree of 
centralization was effected in the government of local bodies 
between 1925 and 1930. Mussolini, who held the post of the 
Minister of the Interior along with many other posts, appointed 
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all important local officials and advisory bodies for the more 
populous towns. 

The whole of Italy was divided into 92 provinces, over each at 
which was appointed a Prefect. The Prefect was the chief 
Provincial official of his province and the provincial agent of the 
adminhtn- central government. He had to discharge his functions 
under the supervision and control of the Minister of the 
Interior. He was assisted by a deputy-prefect and one or two 
inspectors. The provincial elective councils were replaced by the 
nominated boards in 1927. The Boards had to help the Prefect 
in carrying on the administration of the province and also to 
supervise the government of the communes In 1931 provincial 
councils of corporative economv were set up with a view to co¬ 
ordinate the productive activities oi the province. 


There are more than 7.000 communes in Italv The Italian 
commune like the French commune may he a citv, town or a 
village. There were elected boards in the communes 
Commune! before 1926 and each such hoard elected the mayor. 

But the elective element was replaced by the nomina¬ 
ted Podesta, an officer appointed for five years by the Minister 
of the Interior on the recommendation of the Prefect. The Podesta 
exercised all the functions of the municipal authority in strict 
subordination to the Prefect. In communes containing more 
than 5000 inhabitants advisory councils were set up and the 
councillors were nominated by the Podesta But m cities having 
more than one lakh inhabitants the members of the advisory 
council were nominated directly by the Minister of the Interior. 

The city of Borne, which had been administered by a 
Government iy[ a y 0r allc i an elective council before 1925, came to be 
Rome* governed by a governor, two deputy governors and ten 
“Hectors”, all nominated by the Minister of the Interior. 
The Rectors did not constitute a board but had each his own 
departmental function under the general direction ot the Gover¬ 
nor. An advisory council of eighty members appointed from lists 
prepared by the various syndicates and associations was attached 
to the Governor. Thus we see that under fascism local self- 
government and the liberties of communes and provinces were 
subordinated to the exigencies of the central executive. 


XVI. Judicial System in Italy 

Italy, like France, has two sorts of courts—the ordinary and 
the administrative. The ordinary courts decide cases between 
citizens and citizens, while the administrative courts are meant 
for trying officials, who are accused of transgressing the limits 
pf their power in their official capacity. Each local area has its 
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local court, with jurisdiction to try petty civil and criminal cases. 
It is presided over by a magistrate or praetor. Above these local 
courts are the Superior Courts, which are more than one hundred 
in number. These courts hear appeals from the local courts and 
try original civil cases of more important nature. Important 
criminal cases are tried by courts of Assize with a Jury. But the 
Fascists established “special courts for the defence ot the state” 
to try persons accused of offences against the Fascist regime 
without giving them the facility of Jury trial. These special 
Tribunals were composed of executive officials Appeals from the 
Superior Courts lie to the Courts of Appeal which have head 
quarters in various parts of the country. A special section of the 
Court of Appeal was cteated by the Fascists to try cases arising 
under the provisions of the Labour Charter. The highest court 
in Italy is the Court of Cassation. The Fascists unified the five 
courts ot Cassation into one tribunal in 1925. This measure 
introduced some measure of nniloinnty in the interpretation of 
law The Judges in the Italian Courts are never recruited from 
the Bar ; they are appointed from amongst persons who have 
qualified themselves specially for judicial service. 

In each province there is an administrative court, composed of 
the Prefect and certain other provincial officers. Appeals from 
the provincial court lies to a special section of the Council of 
State. The Council of State consists of some fifty members, 
appointed by the Minister of the Interior It scrutinises royal 
decrees, goes through the state contracts and performs similar 
other legal functions. 


XVII. Present Tendency in Italian Politics 

Benito Mussolini fell from power in the sixtieth year of his 
life and the twenty-first year of his regime in July, 1943. Marshal 
Badoglio, the nominee of the Anglo-American Allies, was entrus¬ 
ted with the task of forming a new Government. He dissolved 
the Fascist Party and repealed the powers of the Fascist Gi“and 
Council. Count Ciano, the Foreign Minister m the Fascist re¬ 
gime and son-in-law of Mussolini was shot dead after a trial on 
the 10th January, 1944. The Fascist party came to power by 
force, retained power by force, and as soon as leaders failed to 
achieve success in war, they were driven from power. This may 
be interpreted as the failure of the Fascists to make any lasting 
impression on the minds of the Italian people. The Fire-Party 
Milan Manifesto issued in the last week of July, 1943, showed 
that many Italians were anxious to end the state of political 
passivity to which Fascism reduced them. But if a democratic 
regime is established now under the aegis of a foreign invading 
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army, it is doubtful whether it would enjoy lasting prestige once 
the first enthusiasm had passed. It is not unlikely, however, 
that the House of Savoy, the ruling dynasty of Italy, will dis¬ 
appear along with Fascism- Signs of anti-monarchical agitation^ 
are already in evidence in Italy. The present political situation 
of Italy is somewhat chaotic. The fate of the war will finally 
decide what sort of government will be set up in Italy. 



CHAPTER XXXIV 

CONSTITUTION OF JAPAN 

I. Introduction 

Constitutional government is an exotic plant in the soil of 
Japan, and as such its growth has been hampered by the social 
and cultural atmosphere of the country. Up to 1868 Japan re¬ 
mained divided amongst a large number of feudal chiefs who 
ruled their own territories in semi-royal style. The Emperor 
Meizi was restored to power in 1868 with a view to make the 
government of the country free from corruption and foreign in¬ 
fluence. The feudal regime of the Shogunate had given some 
concessions to foreigners and the resentment against such a 
measure was largely responsible for the restoration of power' to 
the EmperOr. The restoration may be compared in some aspects 
to the French Revolution. It seemed equality of all before the 
law and abolished class privileges of the feudal barons. All the 
land held by the feudal lords was transferred to the Emperor. 
Like the western industrialized countries Japan wanted to 
introduce a liberal constitution of the western type. In 1882, 
the Emperor appointed his Prime Minister, Prince Ito to make a 
thorough investigation into the western institutions and to find 
good models for the Japanese government. The constitution was 
prepared in 1889. It was a variant ,of the Prussian adaptation 
of the British political system. 

II. The Constitution 

The constitution of 1889 contains simply an outline of the 
principles. It has 76 articles, arranged in seven chapters. But 
. there are many constitutional laws, written and un- ,,, , 

i a .,. ., e . jit Written and 

written, which condition the tunctioning of the organa oowriwen 
of the state. Important matters like succession to the * 
throne, the peerage, elections and finance are regulated by 
imperial ordinances which were promulgated in 1889. Though 
the Japanese constitution is a written one, yet there are some 
important spheres of government which are not regulated by any 
statute. One of the important conventions of the constitution 
is that the Genro or Elder statesmen (at present only one, name¬ 
ly, Prince Saionzi) are consulted by the Emperor on the choice 
of a new Prime Minister. As the rank of elder statesmen ha* 
thinned dawn to one, the Emperor consulted a group of forraim,- 
prime ministers in a ministerial crisis which occured a 
years ago. 

67 
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Revision of the constitution itself must be initiated by the 
Emperor. The Imperial Diet has power of deciding only on 
such revisions as are indicated by the Emperor. Article 73 of 
Amendment the Constitution provides that an amendment to the 
©“theCone- Constitution, submitted by the Emperor can be dis- 
titmivn casse d only when two-thirds of the members of either 
House are present. It can be adopted by a two-third majority in 
both the Houses. No formal revision of the Constitution has 
been made since its adoption in 1889 ; but numerous changes 
have been introduced from time to time by the simple process of 
law-making. 


III. The Emperor 

Sovereignty belongs entirely to the Emperor, and all power 
is exercised in his name. The actual power of the Emperor at 
the present time is much greater than that of any other 
?nd B X“ r monarch of the world. The Japanese Emperor is the 
Command highest priest of the national cult of Shinto. He is in 
supreme command of the Imperial Army and Navy and 
exercises this power independently of the advice of Ministers with 
the help of the chiefs of the Naval and Military General Staffs. 
The ‘Supreme Command' consisting of the chiefs of the general 
army and naval staffs may order movements of troops and war 
vessels in the name of the Emperor without even consulting the 
minister of foreign affairs. This necessarily gives rise to com¬ 
plications in the diplomatic relation of Japan with foreign powers 
because the assurances given by the Foreign Minister may not be 
backed by the Supreme Command. This peculiarity of the 
Japanese Constitution also makes the power of the Emperor 
greater than that of any other functionary in the world. It is 
also because of this power of the Emperor that President Roose¬ 
velt requested in December, 1937, that a protest which the U.S.A. 
sent to the Japanese foreign office should be communicated 
directly to the Emperor. 

The law-making power is formally vested in the Emperor ari3 
the Imperial Diet. But the Emperor may issue ordi- 
t£w«" klD< nances in cases of urgency without consulting the Diet. 

His power to issue ordinances for the government of 
colonies is unlimited by the Constitution. 

The Japanese Emperor, like the British King ‘can do no 
wrong”. He is not subject to any law. He cannot be removed 
from the throne for any reason whatsoever ; and he 
iopowtrfai ^ n °f to be held responsible for over-stepping the 
limitations of law in the exercise of his sovereignty. 
The British monarch is bound to follow the advice of his 
ministers, who are responsible to the House of Commons, But 
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the Japanese Emperor takes advice not only from the ministers 
but also from the ‘Supreme Command’, the Privy Council, and 
from the Genro or Elder statesmen As the last three groups 
of advisers are not responsible to the legislature, the Emperor is 
able to exercise a much greater degree of personal discretion than 
what is allowed to the British King 

IV. The Privy Council 

The Japanese Privy Council is composed of the uiembeis of 
the Cabinet and 24 Councillors, a President, and a Vice-President 
appointed by the Emperor on the advice of the Prime Minister 
Persons who have rendered distinguished service to the state in 
any capacity are usually appointed as Pi ivy Councillors The 
Privy Council is a consultative body Whenever a question arises 
regarding the interpretation of the Constitution or the organic 
law, the matter is referred to the Piivy Council and its decision 
is usually accepted It considers treaties and certain imperial 
ordinances The Emperor consults its opinion regarding mea¬ 
sures which the Cabinet has lecommended The Privy Council 
is not responsible to the legislature 

V. The Cabinet 

The Japinese Cabinet is not known to 1 iw, but like the British 
Cabinet it exercises gieat power and influence The Ministry 
is composed of thirteen State Ministers including the 
Prime Minister The Cabinet includes the Ministers in the 
of the Foreign Affairs, Home Affairs, Finance, War, c * b, " £t 
Marine, Justice, Education, Agriculture and Foresttr, Commerce 
and Industry, Communications, Railwa\s and Oveise&s Affairs 

There are foui characteristic features of the Japanese Cabinet 
First, the responsibility of Ministers, collective or individual to 
the Diet is not clearly established either in law or 
custom The Government can do whatsoever it likes M*ni»?er» of 
in administrative affairs , and the Houses can express 51 m ,h * 
independently of each other their judgment on what the 
Government had done They may present written appeals to the 
Emperor against the action of the Minister They can suggest 
administrative measures to the Government The Diet has the 
right of investigating the conduct of administration, although this 
is very narrowly limited and rarely used It has the right of 
making inquiries on the responsibilities of Ministers, the right of 
receiving reports from the Government on the income and dis¬ 
bursements of the National Treasury, and on serious diplomatic 
questions, unless they are such as require absolute secrecy 

Secondly, a convention has been established that the posts of 
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War Minister and Minister of Navy should be held respectively by 
a General and an Admiral in active service. Such a 
convention practically gives either of the fighting 
services an unlimited veto right in the formation of a 
new cabinet. The corporate spirit among the Japanese 
military and naval officers is so strong that no officer would 
accept office in a Cabinet without the approval of the majority 
of his colleagues When at the beginning of the year 1937 General 
Ugaki was entrusted with the task of forming a Cabinet, this 
approval was not given and consequently Ugaki failed to form a 
ministry. 

Thirdly, the power of initiative of suggesting candidates 
sit f ^ or °® ce P rime Minister rests with Prince 

Prime' 0 ” ° Saionzi, who is the only living member of the 
Minister Q fin ro or Elder Statesmen created at the time 
of inaugurating the Constitution 

Fourthly, a Cabinet Advisory Board has been established in 
May, 1935, by an Imperial Ordinance. The function of the Board 
Cabinet ls lna, k e investigations into important national ques- 
Adviaory tions upon the request of the cabinet It may also 
' present views on such politics to the Cabinet on its 

own initiative. The members of the Board are chosen by 
Imperial order from among experienced statesmen or citizens 


VI. The Imperial Diet 


The Japanese legislature, called the Imperial Diet, consists of 
House of Peers and the House of Representatives All the 
members of the House of Peers are not hereditary 
3>ar it,on lords. The House of Peers consists of some 409 inom- 
Pwir ° f bers, of whom about 200 belong to the nobility The 
hereditary element consists of all the imperial princes 
above 20 years of age, all princes and marquises above 30 years 
of age, and a number of counts, viscounts and barons elected by 
their own order for seven years. Besides these there are some 
125 members, appointed for life by the Emperor on the recom¬ 
mendation of the Prime Minister because of their meritorious 
service to the people The richest class of tax payers elect a few 
members, and they are thereupon appointed to the House of 
Peers by the Emperor for seven years The Imperial Academy 
consisting of the Emperor’s notable servants elects four of its 
members for a term of seven years 


The House of Peers has equal legislative power with the House 
of Representatives. But appropriation bills must 
Powen originate in the lower Chamber. The upper Chamber, 
however, can amend or reject it. The Cabinet is more 
differential to the opinion of the House of Representatives than tb 
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that of the House of Peers. The Japanese upper Chamber has not 
power to try cases of impeachment. 

The House of Representatives is composed of members elected 
in constituencies, sending three to five members each. Voting is 
by secret ballot, though each voter is required to write 
down the name of the candidate for whom he votes. 

Members are elected for a term of four years, but the 
House may be dissolved sooner. The electoral law of 1925 has 
established universal male suffrage, the age qualification being 25 
years. The candidates must be 30 years of age. The present 
number of members is 440. 

The Diet is convoked annually by the Emperor for a period of 
ninety days only. This period may be prolonged, if necessary, 
by an Imperial order. The national budget must get 
the consent of the Diet. It is presented by the Th * 
Government to the House of Representatives first ; but it must 
be passed by both the Houses. In case the Diet fails to vote the 
budget, the Government is empowered to carry out the budget of 
the previous year. The budget is cofined to expenditure alone, 
revenue being determined by law 

VII. Party System 

There are two great political parties in Japan—the Seiyukai 
and the Minseito. The Seiyukai Party corresponds very roughly 
to* the Conservatives advocating the development of 
internal trade by subsidising industry and agriculture. 

The Minseito, like the old Liberals, believe m develop¬ 
ing foreign trade ou the basis of strict economy at home and good 
relations with foreign nations Besides these two parties there 
are a few email groups of Proletariat parties. The militarists 
oppose both the great parties, though they themselves do not 
constitute a party in any sense of term. 

It is a peculiarity of Japanese party politics that both the 
Seiyukai Party and the Minseito Party are controlled by clans 
which are interested in particular industries. The former is 
controlled by the Mitsui clan which is chiefly interested in 
banking, manufactured goods, heavy industry and 
armaments. The Mitsubishi family concern lies behind fi SSKV * 
the^ Minseito Party. It controls shipbuilding and cUn * 
engineering, marine insurance and warehousing, electrical engi¬ 
neering and air-craft construction. It will be seen that though 
the political parties are dabbed Moderates in foreign policy, yet 
war-like preparations are beneficial to their financial interests. In 
May, 1937, the Minseito and Seiyukai Parties combined to bring 
about the fall of the Hayashi Cabinet. 
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Vill. Present Tendency of the Japanese Constitution 

The Japanese Constitution has practically broken down since 
the annexation of Manchuria in 1931 The invasion of Manchuria 
was undertaken by the Militarists on their own responsibility 
The Minseito Government, which was then in power, had tried 
to restrain them in vain The Minseito ministers resigned in 
f December, 1931, and were leplaced by the Seiyukai 
i£f£J£«°of Cabinet with Innukai as Prime Minister Innukai 

Army opened negotiations with China and immediately there 
arose a cry of lack of patriotism against him Innukai was mur¬ 
dered by young patriots with navy revolvers on May 15, 1932 
After this incident Viscount Saito formed the. Government, but 
the militarists became more powerful than ever In February, 
1936, a group of fanatical joung officers assassinated Viscount 
Saito and Prince Takahashi, two of Japan’s most eminent senior 
statesmen 

Japan’s political structure to-day has been described by one 
writer as a half-way house to Fascism There is no individual 
m Japan who in scope of personal power could be 
tendency compared with Hitler or Mussolini But there is veiy 
little freedom of the Japanese Press Elections have 
become almost meaningless The Hayashi Cabinet which 
Reduction res >g ne d on May 30, 1937, did not include a single 
of power of member, who was affiliated to a political party The 
the Diet r0 ] e 0 f jjjgfc has been reduced to that of a power¬ 
less and irresponsible form of criticism 
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CONSTITUTION OF SOVIET RUSSIA 

I. Origin of the Soviet Constitution 

The autocratic rule of Romanov dynasty, established in 1613, 
remained unshaken till the beginning of the twentieth century. 
The force which ultimately shook the omnipotent 
power of the Tsar to its very foundation was the rise Boilhcvik 
of a class-conscious proletariat The industrialization P “‘ T 
of Russia, which began in the second half of the nineteenth 
century, created a class of propertyless workers, numbering about 
three millions before the Bolshevik Revolution in 1917 The 
cause of the proletariat was championed by a group of radical 
intellectuals, who founed themselves into the Social Democratic 
Party in 1898 At the London Congress of 1903, the Social 
Democratic Party split up into two groups—the Bolsheviks 
(Majority) and the Mensheviks (Minority) The Bolsheviks 
advocated a policy of thorough-going revolution, while the 
Mensheviks favoured evolutionary methods 

The discontent of the people and the defeat of Russia in the 
Russo-Japanese War prepared the ground for the premature 
Revolution of 1905 A Soviet was formed in St 
Petersburg in October, 1905 , and its example was of 0 ^ 1 * 
followed in a score of other Russian cities The teim jjgy ff to 
‘Soviet’ literally means any kind of council, but it has 
now come to denote a council of delegates chosen by the workers, 
soldiers or peasants in any factory, army or agricultural commu¬ 
nity Lenin recognised the importance of the Soviet Organisation 
as early as 1905 The general stuke which was proclaimed in 
October, 1905, completely paralysed the country’s economic life. 
With a view to gain popular support, the Tsar had to issue a 
Manifesto promising the establishment of Duma or Parliament 
elected by democratic suffrage and the recognition of civil liber¬ 
ties The revolutionary movement was sternly suppressed The 
Tsar failed to transfer any real powei to the representatives of 
the people The incompetent military organisation of the Tsarist 
Government during the World War precipitated a revolution m 
Russia, as a result of which the Emperor Nicholas II abdicated 
on March 12, 1917. A Provisional Government under Prince 
Goerge Lvoff waB set up by the Duma, but it retained power only 
up to May 16, 1917, when it was reorganized Meanwhile Lenin 
returned from exile in April, 1917, and raised the slogan, “All 
power to the Soviets,” On August 6, 1917, a new Cabinet was 
formed with M. Alexander Kerensky as Prime Minister. 
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Kerensky was unable either to control the Soviets or to elaborate 
a concrete programme which would have met the demands of the 
masses. On November 7, 1917, the Military Revolutionary 
Committee of the Petrograd Soviet seized the Government autho¬ 
rity, and handed it over the next day to the All-Russian Congress 
of Soviets The Bolsheviks, who assumed the name of the 
Communist Party in 1918 controlled the authority of the Soviet 
Government 

The Fifth All-Russian Congress of Soviets assembled in July, 
1918, and adopted a Constitution for the Russian Socialist 
Federative Soviet Republic Its provisions were, in 
SHuti"- the main, adopted for the Union of Soviet Socialist 
Republic in 1923 The Constitution has been changed, 
rather radically, by the 8th Congiess of the Soviets, which met 
on December 7, 1936 This Constitution which is at work at 
present, is popularly known as the Stalm Constitution The 
Constitution of 1918 will be referred to as the first Constitution, 
that of 1923 as the second Constitution, and the present one as 
the third or Stalm Constitution 

II. The Structure of Society and Flights of Individuals 

The first twelve Articles ot the Stalin Constitution describe 
the "structure of society in the USSR The Constitution 
declares “The economic foundation of the U S S R 
n“t\ro« consists of the socialist economic system and the socia- 
l' s ^ ownership of the tools and means of production, 
firmly established as a result of the liquidation of the 
capitalist economic system, the abolition of private ownership of 
the took and means of production, and the abolition of the 
exploitation of man by man The land, its deposits, waters, 
forests, mills, factories, mines, railways, water and air transport, 
banks, means of communication, large state-organized farm enter¬ 
prises and also the basic housing facilities in cities and industrial 
localities are state property, that is, the wealth of the whole 
people ” In the first two Constitutions private property and collec¬ 
tive farms had no place at all But zn the present Constitution the 
right of every collective farm and of household over the house, 
productive live-stock, poultry, small farm tools, a plot of land 
attached to the house for personal use and the subsidiary 
husbandry on the plot has been recognised The law also allows 
small-scale private enterprise of individual peasants and handi¬ 
craftsmen based on their personal labour, provided there is no 
exploitation of the labour of others The Constitution also allows 
the right of personal property of citizens in their income from 
work and in their savings, in their dwelling house and auxiliary 
husbandry, in household articles and utensils and m articles for 
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personal use and comfort, as well as the right of inheritence of 
personal property of citizens. 

The earlier Constitutions had no list of fundamental rights and 
duties of citizens ; but the present Constitution has one. The 
first Constitution recognised simply freedom of religious and anti- 
religious propaganda ; but the third Constitution grants 
freedom of performing religious rites to those who 
believe in any religion and the right of carrying on 
anti-religious propaganda to those who have no faith 
in religion. The Constitution guarantees to every citizen the 
right of remunerative work, the right to specified hours of rest 
and to holidays with pay, the right to free and unlimited educa¬ 
tion of every kind and grade, the right of women to fulfil the 
function of motherhood with all possible alleviation of the physi¬ 
cal suffering involved, without pecuniary sacrifice or burden and 
further aided by universally organized provision for the care of 
infants ancl children ; and above all, the right to full provision 
according to need, in all the vicissitudes of life “All these new 
and unprecedented rights of man,'' writes Sidney Webb, “are 
guaranteed by the proposed Constitution, not merely to a ruling 
class, a dominant race, a favoured sex, or even a specially insured 
minority, .but universally according to need, without individual 
insurance premium and without exclusion of sex or colour or 
social post, to all citizens in city or village, including the back¬ 
ward peoples of nearly 200 tribes* throughout the vast continent.” 
Over and above these special rights, the citizens of the U ij.S B 
are guaranteed freedom of speech, freedom of the press, freedom 
of assembly and the holding of mass meetings and freedom of 
street processions and demonstrations. But in reality, “the right 
of association is granted only to professional or social groups 
which have the government's approval, and attempts to form 
non-Communist political organisations or even independent Com¬ 
munist factions are promptly suppressed. The expression of 
unorthodox political or economic views, is barred m schools and 
universities.” 

III. Political Structure of the U. S. S. R. 

According to the constitution of 1923 the U. S. S. R. was a 
close federation of Beven Soviet Republics namely, (1) the 
Russian Socialist Federal Soviet Republics (R. S. F. S. R. having 

* According to tbs Census of 1989 which was taken before the conquest of 
Poland, the number of citizens in U. 8. 8. R. is 170,196,000. According to the 
Economic Hand-book of the Soviet Union, published in 1931, the population 
of the Soviet Union is composed as follows Russians 52'9 Ukrainians 81*9, 
White Russians 3*3. Kazakhs 3*7, Uzbeks 3 6, Tartars 3, Jews 1*8, Georgians 1*8, 
Azerbaijan Turks 1*3, Armenians l'l per oent Other racial and national groups 
constitute less than one per oent of the total Jlolulation. 

68 
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105 million population), (2) the Ukrainian S. 8. R. (32 million), 
(3) the White Russian S. S. R. (5'4 million), (4) the 
CoDBtftuent Trans-Caucasian Federation of S. S. Republics, (5) the 
Rcpnbho Turkmen S. S. R (1’2 million), (6) the Uzbek S. S. R. 
(5 million), (7) Tadzhik S. S R (1‘3 million). Under the new 
Constitution the Soviet Union consists of eleven instead of seven 
member Republics Armenia (l'l million), Georgia (3T million), 
and Azerbaijan (2'8 million) which formed together the Trans- 
Caucasian Federated Republic have been made separate Republics, 
and the Kazakh (6'7 million) and Kirghiz (1'3 million) Republics, 
have also been raised in status and converted from autonomous 
republics within the R. S. F. S. R. into separate republics. 

'the Russian Socialist Federal Soviet Republics, include seven¬ 
teen Autonomous Republics, a number of Territories, 
<£»*«««“ Provinces, and Autonomous Provinces. The Auto- 
Jatonomr nomous Republics are governed by their own Supreme 
Council and Council of People's Commissars. The 
purpose of these divisions is to guarantee cultural autonomy of 
every people 

The Constitution of the U S S. R has got some of the features 
of federal government, ’out m leality it is a unitary government. 
a unitary The Union or Central Government has power over the 
government following subjects , foreign relations, treaties, war and 
feature* of peace, admission of new republics, ensurauce of the 
federalism conformity of the Constitutions of the constituent 
republics with the Constitution of the U. S. S. R, defence and 
direction of all the armed forces, foreign trade on the basis of 
state monopoly, establishment of the national economic plans 
of the U. S. S. R , confirmation of the unified state budget of 
the U. S. S. R. as well as of the taxes and revenues which go 
to form the All-Union, the republic and the local budgets, 
administration of banks, industrial and agricultural establish¬ 
ments and enterprises and and also of trading enterprises of All- 
Union importance ; administration of transport and communica¬ 
tions ; direction of the monetary and credit system ; organiza¬ 
tion of state insurance , contracting and granting of loans ; 
establishment of the fundamental principles for the use of land 
as well as for the exploitation of its deposits, forests and waters, 
establishment of the fundamental principles in the domain of 
education,of public health, establishment of the principles of 
labour legislation, legislation governing the organization of courts 
and judicial procedure, criminal and civil codes ; and laws 
regarding citizenship of the Union. The powers of the Union 
Government are wider than those of the Federal Government of 
the U. S. A , Switzerland and the proposed Federal Government 
of India. -The wide scope of national planning, the right of 
confirming the taxes of the constituent republics, control over 
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trade, agriculture and industry, regulation of education, public 
health, and administration of Justice leave very little scope for 
the constituent republics and tend to make the government a 
centralised one. By a misuse of the term ‘sovereignty’ the 
constituent republics are guaranteed “the sovereign rights”. 
But from the theoretical point of view, the government cannot be 
called a unitary one, because Articles 17 and 18 declare : “The 
right freely to secede from the U. 8. S. Ii. is reserved to each 
autonomous republic. The territory of the constituent republics 
may not be altered without their consent”. The Soviet of 
Nationalities, the Second Chamber of the Legislature, represents 
the constituent and autonomous republics, autonomous provinces 
and national regions. The federal tendency, however, is more 
.apparent than real, because according to Article 20 the All-Union 
law prevails over the law of a constituent republic in case of 
conflict between the two. 

IV. The U. S. S. R. Legislature 

The legislature of the Union of Soviet Socialist Republic is 
known as the Supreme Council of the U. S. S. R. It is the highest 
organ of state power. It consists of two chambers, the 
Council of the Union and the Council of Nationalities, ofthe™ 1 * 10 " 
The Council of the Union is elected by the citizens by Jibber, 
electoral districts on the basis of one deputy per 800,000 
population for a term of four years. The second chamber called 
the Council of Nationalities is elected by the citizens of the 
U. S. S. R. by Union and autonomous republics, autonomous 
provinces and national regions on the basis of 25 deputies from 
each Union republic, 11 deputies from each autonomous republic, 
five deputies from each autonomous province and one deputy 
from each national region. 

Both the chambers of legislature have equal rights and both 
enjoy the right to initiate laws. A law is considered approved if 
adopted by both chambers by a simple majority vote RcUtion 
in each. Sessions of both the chambers begin and 
terminate at the same time. Sessions of the Supreme 
Council are convened by the Presidium of the Supreme Council 
twice a year. Extraordinary sessions are convened by the Presi¬ 
dium at its discretion or on the demand of one of the Union 
republics. In case of disagreement between the Council of the 
Union and the Council of Nationalities, the question is referred 
for settlement to a conciliation commission consisting of equal 
number of members from each chamber. If the conciliation 
.commission does not come to an agreement upon a decision, or 
if its decision does not satisfy one of the chambers, the question 
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is considered for a second time in the chambers. In the event 
of the two chambers not agreeing upon a decision, the Presidium 
dissolves the Supreme Council and fixes new elections. 

The Supreme Council is too unwieldy a body to exercise real 
power. It meets for very short periods twice a year and also in 
Extent of cases of emergency to receive reports by government 

it» reel officials on such subjects as foreign and domestic policy, 

the progress of the Five-year Plan, the position of the 
Bed Army, to ratify the acts of government and similar other 
purposes. Much of the real work of legislature is carried out 
by the Presidium. 

The feature which distinguishes the Russian legislature from 
that of democratic countries like England and the U. S. A. is 
that the former vests great powers in a body, called the. 
diumofthc Presidium of the Supreme Council. The Presidium 
gjwjjgf consisting of a chairman, 11 Vice-Chairmen, a secretary 
and ‘24 members is elected at a joint session of both 
chambers. It is accountable to the Supreme Council fort all its 
activities. It (a) convenes sessions of the Supreme Council ; (b) 
interpretes existing laws and promulgates decrees ; (c) dissolves 
the Supreme Council in case of irreconcilable difference between 
the two chambers and fixes new elections ; (d) conducts a refer¬ 
endum on its own initiative or on the demand of one of the 
Union republics ; (e) rescinds decisions of the Council of People’s 
Commissar of the U. S. S. R. and the Councils of People’s 
Commissars of Union republics in the event that they are not in 
accordance with the law ; (f) between sessions of the Supreme 
Council relieves of their duties and appoints People’s Commissars 
of the U. S. S. R. at the instance of the Chairman of the Council 
of People’s Commissars of the U. S. S. R. to be subsequently 
submitted for confirmation by the Supreme Council ; (g) awards 
decorations and bestows honorary titles ; (fa) exercises the right 
of pardon ; (i) appoints and replaces the supreme command of 
the armed forces of the U. S, S. R. ; (j) between sessions of the 
Supreme Council declares a state of war in the event of an armed 
attack, or in the event of the necessity to fulfil international 
treaty obligations of mutual defence against aggression ; (k) 
declares general or partial mobilisation ; (1) ratifies international 
treaties ; (m) appoints and recalls plenipotentiary representatives 
to foreign states ; (n) and accepts the credentials and letters of 
recall of accredited diplomatic representative of foreign states. 

This long list of functions of the Presidium shows that the 
functions carried out by the ceremonial head of the State in 
Mxttttc at England, the U. S. A. or France are discharged by the 
cg^Pmi- collective body, known as the Presidium. The Consti¬ 
tution of 1936 makes no provision for a president of 
(be Soviet Union. The powers of the Presidium are legislative 
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(issuing decrees), judicial (interpreting existing laws), and execu¬ 
tive in character 

Amendment of the Constitution is effected only by A _ ,_ J _ t 

decision of the Supreme Council, when adopted by a of thejcon.- 
majonty of not less than two-thirds of the votes in each 
of its chambers 


V. Electoral System 

The franchise of the U S S E is conferred on the largest 
number of citizens ever known to history All citizens of the 
age of 18 or over, with the exception of only those who are 
mentally deficient or are deprived by the courts of their civil 
rights, are entitled to vote The onlv other countries where 
persons of 18 are allowed to vote are Turkey, Argentina and 
Mexico, but none except Russia allows women of 18 to vote 
Many disqualifications, such as anti-social occnpation, family 
relationship to the late Tsar, and membership of a religious order, 
which were enforced in the first two Constitutions, have been 
removed now Citizens serving in the ranks of the Red Army 
have the right to elc» c and be elo< ted on equal terms with all 
citizens The total number of pel sons who recorded their vote 
in the first election under the new Constitution on the 12th 
December, 1937, was over 91, 113, 153 It is to be noted that 
in British India, with a population of 271 million, only 36 million 
are enfranchised , wheieas m the USSR with a population 
of 170 million, 91 million aie entitled to vote 

Anothei remarkable featuie about the Russian franchise is that 
it is regarded as a social obligation rather than a right , hence 
almost all the voters participated in the election In the earlier 
constitutions every 25000 electors in towns were entitled to elect 
one representative, whereas m villages every 125000 voters had 
one representative for the Provincial Congress Such an inequa¬ 
lity between towns and villages has been removed by the new 
Constitution Now elections of deputies are direct Elections 
to all Soviets of toilers’ deputies from the village and city Soviets 
of toilers' deputies up to and including the Supreme Council of 
the U 8 S R are carried out directly by the citizens by direct 
vote. . Voting at elections is secret The right to put forward 
candidates is secured to social organisations and societies of the 
toilers, Communist Party organisations, trade unions, Co-opera- 
tivo, Youth organisations and Cultural societies Every deputy 
is obliged to render account to the electors of his work and he 
■ may at any time be recalled upon decision of a majority of th$ 
electors. 
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Vh The Executive Authority 

The highest executive and administrative organ of state power 
of the U. S S R. is the Council of People’s Commissars It 
corresponds to the Cabinet in the other democratic 
£w c ConBa! countries But whereas the Prime Minister selects the 
CammUMri other ministers m England, m the USSR ministers 
are chosen by the Supreme Council at a joint session of 
its two chambers The Council of People’s Commissars is 
responsible to the Supreme-Council, and between sessions of the 
Supreme Council to the Presidium Its functions are (a) to co¬ 
ordinate and direct the work of the all-union and union-republic 
People’s Commissariats of the USSR and of other economic 
and cultural institutions under its jurisdiction , (bl to take 
measures to realise the national-economic plan and state budget 
and to strengthen the credit-monetary system , (c) to take 
measures to ensure public order, to defend the interests of the 
state and to safeguard the rights of citizens , (d) to exercise 
general direction in matters regarding relations with foreign 
states , (e) to determine the annual contingent of citizens 

subject to be called for active mtlitaiv service, and to direct the 
general organisation of the armed forces of the country , and (f) 
to form, in case of necessity, special committees and central 
administrations on matters of economy, cultuie and defence 

The council of People’s Commissars is composed of the Chair¬ 
man and Vice-Chairmen, Chairmen of the State Planning 
Commission, and of the Soviet Control Commission, the People’s 
Commissars of the USSR, and of the three chairmen of the 
Committee for Purchasing Agricultural Products, of the Commi¬ 
ttee on Arts and of the Committee for higher education respec¬ 
tively The People’s Commissariats direct the branch of state 
administration entrusted to them on the entire territory 
Como too 0 f jjjjg U S S R either directly or through organs 
.Council appointed by them Union-republic People’s Commis¬ 
sariats direct the branch of state administration entrusted to 
them as a rule through identically named People’s Commissariats 
of the union republics, and administer directly only a certain 
limited number of enterprises according to a list approved by the 
Presidium of the Supreme Council of the USSR. The 
following People’s Commissariats comprise the All-Union People’s 
Commissariats Defence, ForeigD Affairs, Foreign Trade, 
Railways, Communications, Water Transport, Heavy Industry, 
and Defence Industry The following People’s Commissariats 
comprise the Union republic People's Commissariats Food 
Industry, Light Industry, Timber Industry, Agriculture, State 
Gram and Livestock Farms, Finance, Home Trade, Home 
Affairs, Justice, and Health. 
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The Commission of Soviet Control consists of sixty tried and 
trusted members of the Communist Party, nominated by the 
Central Committee of the Party. It is charged with seeing to it 
that every important decree or directive of the Central 
Executive Committee i.e., the Council of People’s ofsSvSt 10 " 
Commissars is actually complied with in every part of Coo,r “ 1 
the U. S. S. R. It has its own Inspectors, Accountants and 
other Agents to carry out this purpose. These officers are inde¬ 
pendent of any local authority. This Commission acts in close 
conjunction with a Commission of Party Control. Thus, the 
Party makes itself the real sovereign of the state. 

At present the executive authority has been centralized in the 
hand of M. Stalin who has become the Prime Minister as well as 
the Minister of Foreign Affairs in April, 1941. This assumption 
of direct authority by Stalin is likely to contribute to the efficiency 
and speedy execution of policy. In presenting the budget the 
People’s Qommissar for Finance said in January, 1944 : “After 
2^ years of war on an unprecedented scale the Soviet Union is 
industrially and financially sounder than before. This is due 
mostly to the national peace-time effort in building powerful 
industry throughout the succession of Five-year Plans.” 


VII. Judicial Organisation 

The Supreme Court, elected by the Supreme Soviet of the 
U. S. S. R. for a terra of five years, is the highest judicial organ 
of the State. Under the earlier Constitutions, Judges were 
appointed and removable by the Central Executive Committee. 
In case of a conflict between the laws of a Constituent ^ 
Republic and the Union, the Supreme Court could only Swrtmt 
appeal to the Central Executive Committee to set this Co,Irt 
right. But now it has been vested with the power of “supervi¬ 
sion of the judicial activities of all judicial organs of the U. S. S. R. 
and of the Constituent Republics.” It has original jurisdiction 
over disputes between Constituent Republics, but it has never yet 
been called upon to exercise it. It exercises criminal jurisdiction 
in cases involving either persons of high position or charges of 
exceptional importance. 

In each Constituent Republic the law courts are divided into 
People’s Courts and Special Courts. The People's Court consists 
of the People’s Judges and two Assessors, and their 
function is to examine as the First Instance, most of Lowe* 
the civil and criminal cases, except the more important c<mrM 
ones, some of which are tried at the Regional Court. The 
Regional Courts have original as well as appellate jurisdiction. 
The Judges of the People’s Courts and Presidents and Members 
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of the Regional Courts are eleoted for four years by the Soviet of 
the respective areas. 

The Special Courts are (1) the Labour section of the People’s 
Th« Courts, (2) Rural Commissions settling dispute in 

Sp«bi agrarian cases, (3) Arbitration Committees settling 
disputes between state organs concerning property 
rights, (4) Military Tribunals, and (5) Disciplinary Courts which 
deal with offences and neglect of official duties 

VIII. Position of the Communist Party 

The position of the Communist Party has been recognised by 
Article 126 of the new Constitution. The citizens of the State 
are ensured the right to unite in the Communist Party 
sooS' 10 alone, which is referred as “the vanguard of the working 
?£ it p i £U of P e °P le ,n their struggle to strengthen and develop the 
socialist system” representing “the leading nucleus of 
all organisations of the working people, both social and state.” 

Every organ of administration is always headed by a Party 
member, who receives instructions not only from the political 
Dictator^ c ^ le ^ ^ut a ' 80 ^ rom party chief. In every factory 
oitht° P and in every collective farm, there is a Communist 
p * rt,r cell which watches the technical administration of the 
factory or the farm, and which receives instructions from the 
higher organs of the CommuniBt Party “In this way the members 
of the Party distributed over the whole mechanism of the State 
system represent the controlling power which drives the State 
machine in the direction required by the General Secretary of the 
Communist Party along the so-called ‘General Party Line.’ The 
purity of the Party policy and strict discipline are maintained by 
means of a special Party Code of Regulations and by systematic 
purges.” The dictatorship of the Communist Party, with its two 
to three million members in a population of 170 millions, is 
frankly admitted by the leaders of Soviet Russia. “In the Soviet 
Union,” writes Stalin, “in the land where the dictatorship of the 
proletariat is in force, no important political or organisational 
problem is ever decided by our Soviets and other mass organisa¬ 
tions, without directives from our Party. In this sense, we may 
say that the dictatorship of the proletariat is substantially the 
dictatorship of the Party, as the force which effectively guides the 
proletariat.” 

The questions that arises in this connection is whether the 
distatorship of the Party does not mean that dictatorship of 
Stalin. Like Cromwell in England Stalm repudiates 
the suggestion that he is a dictator. Sidney and 
Beatrice Webb also hold that Stalin is not a dictator. 
They think that in the pattern of the Communist Party, 
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individual dictatorship has no place, because decisions are always 
arrived at by discussions among colleagues. But in this discus¬ 
sions, Stalin is the “supreme analyst of situations, personalities 
and tendencies. Through his analysis he is supreme combiner of 
many wills.” 

IX. Problem of Nationalities in the U. S. S. R. 

The U. S. S. R. is a multi-national state ; but its character is 
totally different from that of the Ottoman Empire, the Russian 
Empire and Austria-Hungary which existed before 1914. These 
multi-national states aimed at producing unity by suppressing the 
f national characteristics of the subject nationalities. Czarist 
Russia tried to Russify the Finns, Estonians, Latvians etc. But 
the U. S. S. R. has promoted the national culture of the different 
nationalities which make up the state. There are nearly twenty 
nationalities and over seventy national minorities, each with a 
language and culture of its own within the borders of the Soviet 
Union. All the important nationalities are given the status of 
Union Republic or Autonomous Republic. The Union Republic 
has got the right' to secede from the Union ; but Autonomous 
Republics do not possess this right. This is due to the fact that 
the Autonomous Republics are surrendered on all sides by 
U- S. 8. R. territory, and so to concede to them the right of 
secession would be meaningless. Moreover, an Autonomous 
Republic has usually such a small population that it can never 
hope to maintain its existence as an independent state. 

Each national group has the right to adopt its own language in 
the schools and colleges, in their councils and courts of justice, 
and in all official business. Each group is encouraged to give 
preference to their own nationals as teachers and local officials. 
Their religious service and social customs are not interfered with. 
The four Moslem Union Republics of Azerbaizan Turks, Turko¬ 
mans, Uzebeks and Tadzhiks in the Soviet Union, enjoy perfect 
freedom in religion, language and culture. They have their own 
schools and text-books, their own literature and folk-lore and their 
own theatres and cinemas. The Soviet authorities have taken 
particular care in fostering every indigenous industry, in 
establishing new industries and in developing their mineral 
resources. 

The rights of the different Nationalities are safeguarded by 
the Oouncil of Nationalities, which enjoys equal power and has 
equal number with that of the first chamber, the Council of 
the Union. When the draft constitution was being discussed, 
there was a proposal to do away wifh the second chamber. But 
Stalin opposed the amendment vigorously. He said : “A single¬ 
chamber system would be better than a dual-chamber system 
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Indian 
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tion before 
1772 


DEVELOPMENT OF THE INDIAN CONSTITUTION 

I, Development of the Indian Constitution up to 1858 

By the Charter of Queen Elizabeth the East India Company 
began to trade in India Gradually the Company began to set 
up factories, build forts and acquire territories in India 
Its affans weie conducted in the three establishments 
of Bomba}, Madras and Calcutta, each by a Council 
of T2 to 16 members under a President These three 
became known as Presidencies, because of their government by 
President of the Council The President had to take the consent 
of the Council for every step he took Each Presidency was 
independent of others, but all were responsible to the Couit of 
Directors in London The Company may be said to have giown 
into a territorial sovereign in 1765, when it received the grant 
of the Dewani of Bengal, Behar and Orissa from the Mughal 
Emperor Clive worked the Dewani or revenue administration 
through Indian agents, and left all police and executive business 
m the hands of the Nawab This svstem worked so badly that 
it had to be given up in 1772, when Warren Hastings actually 
assumed the functions of Government 

The year 1773 is the starting point of the Indian Constitution 
In that year Lord North’s Ministry reviewed the Company’s 
Chartei by an Act of Parliament and changed its 
constitution, thus affirming the right of Parliament to 
authority control the British possessions in India This Act is 
known as Lord North s Regulating Act It established 
a Governor-General of Bengal with four Councillors The 
Government of Bengal became the Central Government of India 
It was to exercise supremacy ovei the Presidencies of Bombay 
and Madras It authorised His Majesty to establish by a Charter 
a Supreme Court with a Chief Justice and three judges The 
Governor-General-in-Council was empowered to make any Regu¬ 
lation for the conduct of Government and the administration of 
justice with ultimate sanction of the Home Government The 
Governor-General was to be bound by the votes of the majority 
of his Councillors 

There were grave defects m the Act It did not define what 
the supremacy of Bengal meant, it allowed the Governor-General 
to be outvoted and over-ruled whenever three members 
rf'tKT’'" °f his Council chose to combine against him More¬ 
over, no body could tell what law was to be adminis¬ 
tered by the Supreme Court. The jurisdiction of the 
Supreme Court also was not defined. 
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Various Parliamentary enquiries were held and Fox’s famous 
India Bill was introduced This was defeated m the House of 
Lords. Then Pitt with a Parliamentary majority at his back 
passed the Act of 1784 It created the Board of Control 
to supervise the Indian affairs It consisted of four indi. 
Privy Councillors, the Chancellor of Exchequer and one 
of the Secretaries of State Its task was to superintend and 
direct all the acts of the East India Company and it had also the 
power of approval and disapproval of the policy of the Court of 
Directors 

All secret orders of the Directors had to be referred to the 
Board of Control But the Company reseived the right of 
appointing certain high officials Thus, fiom 1784 to 1858 there 
was the double government of India bv the Board 
of Control and the Court of Directors Pitt’s India GSwnmMit 
Act also curtailed the number of Governor-General's g“Jj.nd 
Councillors fiom four to three The control of the 
Governor-General in Council over the minor Presidencies was 
enlarged, and was declared to extend to all such points as relate 
to any transaction with the country powers, or to war or peace or 
to the application of the revenue or forces of such Presidencies 
in tunes of war 

The Act of 1786 empowcied thi Goveinoi-General to override 
the majority of the Council and to act m his own The Actt of 
responsibility The Chartei Act ol 1793 empowered i786*n5° 
the Governors of Bombay and Madras to override their 1793 
Councils Two of the junior members of the Board of Control 
were no longer required to the Pnv\ Councillors 

The act of 1797 reduced the number of ordinaiy judges to two. 
An Act of 1807 empowered the Governors and Coun¬ 
cillors of Bombay and Madras to make Regulations. Fmt s»»»c 
The Charter Act of 1813 limited the trading function Suction 
of the Company and made provision for granting aid 
to education. 

The Charter Act of 1833 was the most important of all the Acts 
passed by Parliament with regard to India between 1784 CompItte 
and 1858 The Act changed the title of the Governor- Centniin- 
General in Council of Bengal into the Governor-General tion 
in Council of India It declared that the territorial possessions of 
the Gpmpany were held in trust for His Majesty for the service of 
the Government of India It deprived the Governois and Councils 
of Bombay and Madras of their independent powers of 
lawmaking, and vested this power m the Governor- c*ntr*u««- 
General-in-Council of India It added to the Governor- on ' 
General’s Council for the satisfactory work of codification a fourth 
m ember who was to be an English Barrister. This was the germ 
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oat of which the Indian legislature has developed The Company 
was compelled to close its commercial business and it became a 
purely administrative and political body 

The Charter Act of 1853 provided that the Indian territories 
Lottot were to remain under the Company until 'Parliament 
g*r»nite by should otherwise direct ’ The power of appointing 

r * ctot * high officials was taken away from the Court of 
Directors and the Indian Civil Service was thrown open to 
general competition The Act also enlarged the Legislative 
Council by adding some new members 

The Act of 1858 transfeired the Government of India from the 
Company to the Crown acting through the Secretary of State in 
Council The Governor-Geneial became the Viceroy. 
The post of the Secretary ot State for India was created 
Crown powers that were formerly exercised by the 

Court of Directors and the Board of Control were transferred to 
the Secretary of State in Council The Council of the Secretary 
of State was to consist of fifteen members of whom eight were to 
be appointed by the Crown and seven elected by the Directors of 
the East India Company 

II. Growth of Legislative Councils in India (1833-1919) 

There was no special machinery for law-making in India before 
the year 1833 The Executive Government used to make Regula¬ 
tions before that date The germ from which all the 
Sffjuhn* special Legislative Councils may be said to trace their 
Lediiittife descent is to be found in the Charter Act of 1833 By 
that Act a special Law Member was added to the Governor- 
General's Council He was not a member of the Executive 
Council ; but when he sat in the Executive Council, it became a 
law-making body That is to say, he sat with other Councillors 
for lagislative business only Henceforward the Regulations 
became known as laws, because they were enacted, not by an 
executive body, but by a special legislative body The same Act 
abolished the regulation-making authority of the Bombay and 
Madras Governments But these two Governments 
cfS&Z complained that all the members of the Council belonged 
Hon. 1833 g en g a ] a nd as such had no local knowledge of 
Madras and Bombay. 

To remove this defect the Legislative Council was enlarged m 
1853 to twelve members. The Law Member became a full 
member of the Executive Council Besides the six 
lWUrtxMBt members of the Governor-General’s Council, including 
gggKU. ihe Governor-General, six “additional” members were 
to be called m. When the Executive Council was thus 
to be enlarged, it wonld be called the Legislative Council. The six 
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"additional” members were to be the Chief Justice and another 
judge of the Bengal Supreme Court, and four officials appointed 
by the provincial Governments of Madras, Bombay, Bengal and 
Agra. But this arrangement too suffered from some serious defects. 
The British Indian Association of Bengal, the Bombay Association 
and the Native Association of Madras as well as the Press in 
India had demanded in 1853 the inclusion of some Indians in the 
Legislative Council. The Act did not make any provision for 
meeting their demand. The Mutiny shewed the danger of the 
total exclusion of Indians. Moreover, it was realised that a single 
Legislative Council could not handle matters with adequate 
information and experience of so large a territory like British 
India. Then again the Executive authority was highly dis¬ 
pleased with the Legislative Council, because it arrogated to itself 
the right of inquiry into and redress of grievances. 

The Indian Councils Act of 1861 tried to remove these defects. 
This Act has been called ‘the Primary Charter of the present 
Indian Legislatures, because it admitted for the first 
time the principle of non-official representation. The c^dcU. 
Act provided that the Legislative Council was to of 
consist of the Executive Council with not less than six 
or more than twelve “added members” nominated by the 
Governor-General for two years Of these “added members,” at 
least half were to be non-official persons. The functions of the 
new Legislative Council were limited Btrictly to the consideration 
and enactment of lagislative measures It had no deliberative or 
taxative power It could not enquire into grievances, RlMrictioM 
call for information or examine the conduct of the »“ 
Executive. Any measure affecting the Public Debt or at tiw 
Public Revenue, foreign relations, discipline of the army L ** utatore 
and navy or religion could not be introduced without the previous 
sauotion of the Governor-General The Governor-General could 
veto any law passed by the Council. He was empowered in cases 
of emergency to make ordinances for the peace and good govern¬ 
ment of the British provinces in India 

The power of law-making which had been taken away from 
the Government of Madras and Bombay by the Act of 1838 was 
now restored to them, their Councils being similarly enlarged for 
legislative purposes. The Governor-General in Council 
was empowered to set up Legislative Councils in other 
Provinces. Not less than one-third of the members of 
any Council, so set up were to be non-officials. Legislative 
Councils were established accordingly in Bengal m 1862, in the 
United Provinces in 1886, in the Punjab and Burma in 1898, and 
the Eastern Bengal and Assam in 1905, in Bihar and Orissa in 
1912 and in C. P. in 1913. 

The years between 1861 and 1692 saw the birth of Nationalism 
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in India. The spread of English education, the researches into 
Indian history and culture, the establishment for facilities for 
transport and communication, the religious reforms, as 
movement well as the trend of events in Europe contributed to 
in indu (h e g row th of national sentiment in India. Political 
associations, both in India and in England (like the East Indian 
Association of Dadabhoy Naoroji ) demanded that the elected 
representatives of the peoples should be included in the Legisla¬ 
tive Councils. ✓'The Indian National Congress was founded in 
1885 and the educated public of India began to make agitation 
for an increased share in the legislation and administration of the 
country. 


Lord Dufferin realised that something must be done to meet 
the demands of the educated public. In 1888 he recommended 
the enlargement of the Legislative Councils and the investing of 
greater powers to them. The result of the agitation was the India 
Councils Act of 1892. It made a limited and indirect provision 
for the use of the method of election in filling up some of the 
non-official seats. The term election was not used in 


India 
Council* 
Act of 


1892 


the statute ; the process was described as nomination 
made on the recommendation of certain bodies : In 
the case of the Indian Legislative Council five more 


“additional” members were brought in, one being recommended by 


the non-official members of each of the four Provincial Councils, 


and one by the Calcutta Chamber of Commerce. 


The Swadeshi Movement of 1905 created a situation which 


necessitated further extention of legislative bodies. The develop¬ 
ment of a new conception of the British Empire, too, was respon- 


Politic *1 
unrest 


sible for the next forward step in constitutional advance 
in India. Lord Irwin points out that “the Morley- 
Minto reforms was the work of the Parliament that 


extended responsible self-government to the erstwhile Boer 
Republics of the Transvaal and Orange Free State.” 


The Morley-Minto Act of 1909 increased the number of 
“Additional members” in the Central Legislative Council from 16 
to 60. Not more than 28 of them Were to be officials. The 
Governor-General nominated five non-officials. These 33 nomina¬ 
ted members constituted an official bloc and 27 were 
Mhh Art elected. The elective principle was for the first time 
0,1909 legally recognised. The electorates constituted for 
the Indian Legislative' Council were the following :—(a) The 
non-official members of the provincial Legislative Councils elected 
13 members in all ; (b) the larger land-holders in six provinces, 
elected one member each y(c) the Muslims of approved standing 
in six provinces, one member each j (d) the European Chamber 
of Commerce, Calcutta and Bombay,; one member each. 
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The official majority was abandoned in the local Councils and 
their size was also increased The functions of the Councils were 
greatly increased. The Act. of 1892 gave members power to 
discuss budget but not to move resolutions about it. According 
to the new Act, not only the budget, but on all matters of general 
public importance general resolutions might henceforth be 
proposed and divisions taken. The rosolutions were to be 
expressed and to operate as recommendations to the Executive 
Government. Any resolution might be disallowed by the head of 
the Government acting as President of the Council without giving 
any reason At the same time the right to ask questions to the 
Government was enlarged by allowing the members who asked the 
original question to put a supplementary one The chief defect 
of the Morley-Minto Constitution was that the existence of the 
official bloc raised racial prejudices in the hearts of Indian 
members, whose resolutions were often thrown out by the silent 
phalanx of the Government Moreover the Councils represented 
so much of sectional interests that there were very few members 
to represent the general interests of the people 


III. Dyarchy in the Provinces 

The next step in the constitutional development of India was 
taken in 1919, when the Montague-Chelmsford Constitution 
was framed by the British Parliament The basic principles of 
the Constitution were, m the words of the Montague-Chelmsford 
Report “(1) There should be, as far as possible, complete 
popular control in local bodies and the largest possible 
independence for them from outside control o"u« P Con»- 
(2) Provinces are the domain in which the earlier ot 

steps towards the progressive realisation of responsible 
government should be taken. Some measures of responsibility 
should be given at once, and our aim is to give complete respon¬ 
sibility as soon as conditions permit. This involves at once 
giving the provinces the largest measure of independence, 
legislative, administrative, and financial, of the Government of 
India which is compatible with the due discharge by the latter of 
its own responsibilities (3) The Government of India must 
remain wholly responsible to Parliament The Indian Legislative 
Councib however, should be enlarged and made more representative 
and its opportunities of influencing Government increased. 
(4) In proportion as the fore-going changes take effect, the 
control of Parliament and the Secretary of State over the 
Government of India and Provincial Governments should be 
relaxed." 

70 



554 


POLITICAL SCIENCE AND GOVEBNMENT 


The Constitution of 1919 divided the functions of Government 
into Central Subjects and Provincial Subjects The following 
were the most important Cfntra.1 Suhjanta military 
Sfa* 1 * 1 matters, foreign affairs, relation with the Indian States, 
Subject*** tariffs and customs, railways, post and telegraphs, 
income-tax, currency, coinage and public debt, commerce 
and shipping, civil and criminal law, control of cultivation and 
manufacture of opium and sale of opium for export, geological, 
botanical, aichceological, zoological, and meteorological surveys, 
census and statistics, copy-right and the Public Service 
Commission The most important P rovincial Subjec ts were— 
Local Self-Government, medical administration and public health, 
education, public works and nngation, land revenue administra¬ 
tion, famine relief, agriculture, forests, Police, prisons and 
administration of justice 

The executive government of Bengal, Bihar and Orissa, Assam, 
U P, C P, the Punjab, the N W F Province, Bombay, 
k Madias and Burma consisted of two halves One part 
" 3 consisted of the Governor and his Executive Council , 


the other part, of the Governor and his Ministers The members 
of the Executive Council were nominated by the '’town, while 
the Ministers weie selected bv the Governor from amongst the 
members of the Provincial Legislature The Govemoi in his 
Executive Cornell idministered certain subjects known as 
“Reserved Subjects, and was responsible for them to the 
Central Government and ultimitely to Parliament The 
Governor in his Ministry dealt with the Transferred Subjects 
The membeis of the Executive Council were not responsible 
to the Legislature, while the Ministers were responsible to it 
This division of Government into two halves was known as 
Dyarchy ✓ ’The Reserved Subjects were —Administration of 
Justice, Police, Irrigation and Canals, Drainage and Embank¬ 
ments, Wafer Storige and Water Power, Land Revenue 


Administration, including assessment and collection of Land 
Revenue, Laud Improvement and Agricultural Loans, Famine 
Relief, Control of Newspapers, Books and Printing Presses , 
Prisons and Reformatories, Borrowing money on credit of the 
Province , Forests, except in Bombay and Burma , Factory 
inspection, Settlement of Labour disputes, Industrial Insurance 
and Housing The Transferred Subjects were —Local Self- 
Government e g , matters relating to the constitution and powers 
of Municipal Corporations and District Boards , Public Health, 
Sanitation and Medical Ad min strati on, including Hospitals 
and Asylums and provision for Medical education , Education 
of Indians, excepting certain universities and similar institutions ; 
Public ' Works, including Roads, Bridges and Municipal 
Tramways, but excluding irrigation ; Agriculture and Fisheries ; 
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Co-operative Societies ; Excise ; Forests in Bombay and Burma 
only ; Development of Industries, including Industrial Research 
and Technical Education. 

The Governor was responsible to the Governor-General for 
the good government of the Province He was assisted in the 
discharge of his duties by the Executive Council p , 
and the Ministers The Executive Council, over of the 
which the Governor used to preside, decided on the °” rno 
line of general policy and all matters ot importance relating 
to the Reserved Subjects Finance was in the hand of an 
Executive Councillor, and through the control of finance 
the Executive Council could exercise a general control over 
the Subjects under the charge of Ministers The Governor 
was ordinarily guided by the opinion of majority in the 

Council, but whenever he thought that the safety, 

tranquility or interests of his province or of any part 
thereof was essentially affected, he could, by order in 
writing, adopt, suspend or reject the particular measure. 
Section 52 of the Act prouded that in relation to 
Transferred Subjects, the Governor should be guided by 
the advice of his Ministers, “unless he sees sufficient 
cause to dissent from their opinion, in which case he 

may require action to be taken otherwise than in 
accordance with that advice ” The Governor was not 
bound to consult the ministers collectively Some Governors 
used to hold separate meetings of the Executive Council and 
the Ministers But in Bengal, joint meetings were held from 
1931 onwards “The Bengal Ministers," writes Sir B. K. 
Smgh Roy, “never felt that important questions affecting 

the reserved side of Government were really kept away 
from them Cases involving new expenditure were always 
placed before the joint meeting for decision In Bengal 
bath sides of the Government tried to share each other’s 
responsibility without any distinction or reservation.” 

The Ministers served two masters—the Governor and the 
Legislative Council. The Ministers had to pilot through the 
legislature new measures of taxation, but the additional 
revenue was often spent on strengthening the Police 
force and on fighting terrorism This made ministers 
somewhat unpopular in some provinces In Bengal and 

the Central Provinces the Swaraj Party succeeded in 

suspending Dyarchy for some • time by refusing to vote 
for the salary of Ministers. The Ministers had often to depend on 
the nominated bloc in the legislature 

The Act provided that at least 70 per cent of the 
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members of a Legislative Council should be elected 
members ; not more than 20 per cent to be 

Lrtuutii'rt nominated officials and the rest to be nominated 

non-officials. The Legislative Council had the 
power to discuss the estimated annual expenditure and 

revenue of the Province, and to vote on the demands for 
grants. But there were certain limitations on the power : 

(1) In the case of a demand relating to a Reserved 

Subject, the Governor had the power of over¬ 
ly financial ru htig the decision of the Council, if he certified 
that the expenditure provided for m the demand 
was essentia! to the discharge of his responsibility for 
the subject. (2) If the Legislative Council rejected a 

demand for a grant for a Transferred Subject, the money 
could not lawfully be paid unless it was a case of 
emergency. In cases of emergency, however, the Governor 
had the power of authorising such expenditure as might, in 
his opinion, be necessary for the safety or tranquility of the 
province, or for the carrying out of any department This power 
had never been exercised by any of the Provincial Governors 
(3) The Council could not vote on or even discuss the following 
subjects : (a) Provincial contributions to the Central Govern¬ 

ment ; (b) interest and Sinking Fund Charges on loans ; 

(c) salaries and pensions of persons appointed by or with the 
approval of His Majesty or by the Secretary of State in Council ; 

(d) expenditure of w’hich the amount is prescribed by or under 
any law ; (e) salaries of the judges of the High Court of the 
Province and of the Advocate General. 

The Provincial legislature had power to make lawb for the 
Province But it had no power to make any law affecting any 
act of the Central Legislature or of Parliament. It 
leiuUtivc could not, without the previous sanction of Governor- 
powcr General, make or take into consideration any law 
(a) imposing or authorising the imposition of any new tax unless 
the tax was a tax scheduled as exempted from this provision by 
rules made under this Act ; or (b) affecting the public debt of 
India, or the customs duties, or any other tax or duty for the 
time being in force by the authority of the Governor-GeDeral in 
Council for the general purpose of the Government of India ; or 
(c) affecting maintenance of the discipline of any part of His 
Majesty’s naval, military or air forces; or (d) affecting the 
relations of the Government with foreign Princes or States ; or 

(e) regulating any central subject or (f) regarding any provincial 
subject which had been declared by rules under this Act to be 
either in whole or in part, subject to legislation by the Indian 
Legislature, in respect of any matter to which such declaration 
applied ; or (g) affecting any power expressly reserved to the 
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Governor-General in Council by any law for the time being in 
force. 

The fundamental defect of a dyarchical constitution is that it 
divides government into water-tight compartments. The govern¬ 
ment of a country is an organic whole. Various depart¬ 
ments of government must work together harmoniously, ^' r '“ y of 
and one department is sure to influence the other. But 
in Dyarchy, subjects which are vitally related to one another 
were divided into Reserved and Transferred Subjects. Sir K. V. 
Reddy of Madras said that he was Minister of Agriculture, but 
how could one effect improvement in agriculture without 
Irrigation, which, being a Reserved Subject, was not amenable 
to his control. The Minister had no control over operations 
under the Agricultural Loans Act. He was responsible for 
industrial development, but he had no control over factories, 
electricity, boilers, gas or welfare of labour. Such a division of 
governmental^functions is 'ridiculous. The Ministers were in 
charge of the nation-building departments. But they had to 
depend on the favour of the Finance Member for the necessary 
funds. The Executive Councillor in charge of Finance looked 
more to the interests of the Reserved Subjects than to those of 
the Transferred Subjects. The Legislative Council and the electo¬ 
rate formed the habit of looking upon the Ministers as the 
‘government’s men.’ The Ministers usually got the support 
of the nominated members, who formed the official bloc. So 
they did not depend on the votes of the elected members in the 
same degree as they should have depended. Above all, as Dr. 
Sachchidananda Sinha pointed out before the Reforms Enquiry 
Committee, Dyarchy failed to evoke that faith which is the 
foundation of government. 

The Constitution of 1919 was avowedly transitional in character. 
Its object was to provide training to Indians in the western system 
of government. It must be admitted that the Consti- 
tution succeeded in imparting sound training in the rindtrcd by 
art of government to many people. During the period 
' of a little over 16 years (1921-1937) as many as 93 tutlon 
Ministers and 121 Executive Councillors held office in different 
parts of India. Nearly half the Executive Councillors, all the 
Ministers and a few Governors like Lord Sinha, the Nawab of 
Chateri, Sir K. V. Reddy, Mr. Tambe, and Mr. Raghavendra Rao 
were Indians. Many persons were thus brought in touch with 
the problems of administration and with the difficulties of a 
responsible form of government. The constitution taught the art 
of commending ministerial policy to private members. It 
enlarged the electorate and gave substantial elected majorities in 
the Provincial Legislatures. The proceedings of Legislative 
Councils attracted popular interest as those of their predecessors 
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had never done.* The Council not only educated the electorate in 
democratic habits but also changed the angle of vision of the 
officials, who pondered over the probable reaction on the mind 
of the people before taking any new step 


IV. Present position of the Central Government of India 

The Act of 1919 did not introduce any degree of responsibility 
in the Central Government The same feature continues even 
to-day But the relations of the Centie with the autonomous 
Provinces are determined by the jurisdiction listed in Schedule 
Seven of the Government of India Act, 1935 The legislative 
and fiscal lelations between the Provinces and the Centie are 
now clearly demarcated The Political Department had been 
under the jurisdiction of the Executive Council of the Governor- 
General up to the 31st of Match, 1937 , but from the 1st of April 
1937, it has been put under the exclusive chaige of the Viceroy 
as representative of the Crown in its relations with the Indian 
States Sub-section 4 of section 313 of the Government of India 
Act, 1935, lays down “Any requirement in this Act that the 
Governor-General shall exercise his individual judgment with 
respect to any matter shall not come into force until the establish¬ 
ment of the Federation, but, notwithstanding that Part II of this 
Act has not come into operation, the following provisions of this 
Act, that is to say, (a) the provisions requiting the prior sanction 
of the Governor-General for certain legislative proposals , (b) the 
provisions relating to broadcasting , (c) the provisions relating to 
directions to, and principles to be observed by the Federal 
Railway Authority , and (d) the provisions relating to Civil 
Services to be recruited by the Secretary of State, shall have 
effect in relation to defence, ecclesiastical affairs, external affairs 
and the tribal areas as they have effect in relation to matters 
or functions with respect to, or in the exercise of, which the 
Governor-General is by the provisions of this Act for the time 
being m foice required to act m his discretion and any reference 
m any of the provisions of this Act for the time being to the 
Special Responsibilities of the Governor-General shall be construed 
as a reference to the Special Responsibilities which he will have 
when Part II of this Act comes into operation ” Though the 
Federation has not been established, yet the Federal Public 
Service Commission and the Federal Court have been established 
and the Federal Railway Authority may be set up according 
to the provisions of Section 318 of the Constitution Act of 1935 
The Central Legislature, elected under the constitution of 1919, 
is still functioning 
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V. The Central Executive before 1939 

The Central Executive Government in India is vested in the 
Governor-General in Council. The Governor-General 
as well as the members of his Council are appointed gowdm- 
by His Majesty. They are wholly responsible to the in 

Parliament and not to the Indian Legislature. No 
vote of the Indian Legislature can bring about a change in the 
composition of the Central Executive. In constitutional theory, 
therefore, the Govern men t of India is a subordinate official 
government under His M ajesty’s Government. 

Besides the Governor-General, there were seven members in 
Governor-General’s Executive Council. (1) The Arm\ Member 
or the Commander-in- Chief. (2) The Home Member, who is 
in charge of the All-India Civil Services, and of such subjects 
as police, prisons and judicial matters so far as these . 

. • r ,, * • * * . .■** Members of 

subjects are the concern or the Central Government. th*E*eci>- 
(3) The Law Member is the head of the Legislative t,T * Cou,,c,, 
Department, and is responsible for the drafting of Government 
Bills. (4) Finance Member. (5) The Commerce Member not only 
controlled commerce but also was in charge of the Railway 
Department. (6) Member in charge of Education, Health and 
Lands. (7) Member in charge of Industries and Labour. The 
Governor-General himself is in charge of the Foreign and 
Political Departments. The office of the Law Member has been 
invariably filled by some eminent Indian Lawyer, and that of the 
Finance Member by a member of the British Treasury. Three 
of the members of the Executive Council must be persons who 
have been for at least ten years in service of the Crown in India. 

The Governor-General appoints a member of the Executive 
Council as Vice-President, and the Council meets at such 
places as he fixes. He has got the right to make rules and 
orders for the more convenient transaction of business in his 
Executive Council. The Governor-General is ordinarily bound 
by the opinion and decision of the majority of the members 
present in his Council. But if he thinks that the safety, 
tranquillity or interests of British India is concerned, he can 
override his Council. 

There are only two slight points of similarity between the 
Cabinet and the Executive Council of Governor-General. First, 
like the Cabinet, the Executive Council consists of Comp . riton 
the heads of the most important departments who oithc 
take counsel together and determine the general Council” 
policy. Secondly, like the members of the English Britl.h* 
Cabinet, ttie members of the Executive Council sit c * biBet 
ip the Legislature and lead and guide it. The position of 
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the Finance Member is somewhat analogous to that of the 
British Chancellor of the Exchequer 

But the Governor-General’s Executive Council lacka the well- 
known characteristics of the Cabinet System It has neither 
the homogeneity and solidarity nor the collective responsibility 
of the Cabinet The members of the British Cabinet are 
responsible to Parliament They must resign as soon as they 
lose the confidence of the House of Commons But neither 
the Legislative Assembly, nor the Council of State has any 
power to remove any member of the Executive Council from 
his office Then again, the members of the British Cabinet 
ordinarily belong to one political party, while the members 
of the Executive Council belong to different parties or to no 
party at all “In the case of the Governor-General's Executive 
Council,” says Sir T B Sapru, “the Governor-General may be 
a Conservative, one member may hold advanced views on 
internal politics, while another may hold views of just the 
opposite character Besides, it may very well happen that the 
Governor-General has to deal with members in the selection 
and appointment of whom he has no hand Theoretically, it 
is true that the responsibility of the Governor-General’s Exe¬ 
cutive Council is collective and it must act as a united whole 
m relation to the outside world But in point of fact it may 
very frequently happen that the decision of the Governor- 
General in Council represents the views of only a section of it ” 

A member of the Executive Council may differ with the 
decision of the majority of his colleagues on an important 
Control of 18sue an d may resign his office But unlike the 
th* Scc«-^ Cabinet member he has no electorate to go to His 
t*rj o t.te resl g na t lon cannot alter the composition of the 
Executive Council Then again, the English Cabinet is unham¬ 
pered by any ohtside control, but the policy of the Executive 
Council may be dictated by the Secretary of State for India 

VI. Powers and Functions of the Governor-General 

The Governor-General of India holds “the most responsible, 
as it is the most picturesque and distinguished office in the 
over-seas service of the British Crown ” The Governor-General 
in the self-governing Dominions performs only some social and 
benevolent functions, but the Governor-General of India takes a 
direct share in the government of the country He is respon¬ 
sible to the Secretary of State for the good government, safety 
and tranquillity of British India He is bound to 
of°ihe 0n obey all such orders as he may receive from the 

Gencrai° r " Secretary of State The Governor-General is not 
subject (1) to the original jurisdiction of %my High 
Court by reason of anything counselled, ordered or done by 
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him in his public capacity only, (2) to the original criminal 
jurisdiction of any High Court in respect of any offence not 
being treason or felony, (3) to the liability of being arrested 
or imprisoned in any suit or proceeding in any High Court 
acting in the exercise of its original jurisdiction. 

The Governor-General enjoys some powers as the represen¬ 
tative of the Crown in India. The most important of these 
powers is the exercise of the Royal Prerogative to 
grant pardons to offenders convicted by Courts of 5‘vJjjJJJL 
Justice These powers are conferred by the Royal 
Warrant appointing the Governor-General According to Section 
3 of the Government of India Act, 1935, the Governor-General 
and His Majesty’s Representative for the exercise of the 
functions of the Crown m its relation with Indian States may 
be two different persons. At present both ot these offices are 
held by one and the same person. 

Most of his other powers are statutory in character. These 
powers may be classified under three heads—-administrative, 
financial and legislative. His most important ad- „ 
ministrative powers are : (1) To appoint the Vice- Gowrww- 
President of his Council, Council Secretaries, and c “' r * 
the President of the Council of State. If in any matter 
he thinks that the safety, tranquillity and interests of 
British India, or any part thereof, aie essentially affected, he 
may override the decision of lus Council (2) “The rules for 
the transaction of Council business, the allocation of portfolios 
among its members, and the limitation of their scope, are 
entirely subject to his final decision" (3) He has the power 
to summon meetings of the Legislature, prorogue the sessions 
and to dissolve either chamber of the Legislature, or to extend 
its ordinary term and after such dissolution to call for a 
general election. 

Section G7-A (2) of the Act of 1919 prescribes the power of the 
Governor-General with regard to financial matters. According to it, 
no proposal for the appropriation of any revenue or 
moneys for any purpose shall be made except on 
the recommendation of the Governor-General. He 
can with the assent of the Council restore grants refused by 
the Assembly and on his sole initiative authorise such expen¬ 
diture as he thinks to be necessary for the safety or tranquillity 
of British India or any part thereof. 

The principal powers of the Governor-General with regard to 
legislation are the following : (1) His previous sanction is 

necessary for the introduction, at any meeting of 
the Indian Legislature, of any measure affecting 
(a) the public debt or revenues of India or imposing 
any charge on the revenues of India ; or (b) the religion ot 
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religious rites and usages of any class of British subjects in 
India ; or (c) the discipline or maintenance of any part of 
His Majesty's Military, Naval or Air Forces ; or (d) the rela¬ 
tions of Government with foreign Princes or States ; (2) any 
measure, regulating any Provincial subject, or any part of 
a Provincial subject, which has not been declared by rules 
under this Act to be subject to legislation by the Indian 
Legislature, or (3) repealing or amending any Act of a Local 
Legislature , or (4) repealing or amending any Act or Ordinance 
made by the Governor-General 

The Governor-General can insist on the passing of legis¬ 
lation rejected by either or both Chambers by certifying that 
Scope of such passage is “essential for the safety, tranquillity 

certifying or interests of British India or any part thereof” 

pow * r (Section b7-B) It should be noticed here that the 
inclusion ot the word “interests” makes the power of the 
Governor-General very wide The Governor-General certified 
under this Section the Princes’ Protection Bill of 1922 and 
the Finance Bill laising the salt duty in 1923 If Section 67-B 
gives him the positive power of law-making, Sections 68 
and 81 empowers him to exeicise a negative control on the 
Indian Legislature He may withhold his assent 
power an y Bill, Cential or Piovincial or reserve such 
Bill for His Majesty s pleasure Under Section 72 he has 
powers in an emergency, without consulting Legislature, 
to legislate by Ordinance having effect for not more than 
six months 


VII. The Indian Legislature 

Technically speaking, the Indian Legislature consists of 
the Governor-General and two Chambers, namely, the Council 
of State and the Legislative Assembly But ordinarily, 
S7 h T tion the term Indian Legislature signifies the two chambers 
jjfjjjjjjgj* only The Legislative Assembly now, after the separa¬ 
tion of Burma, consists of 141 members, of whom 102 
are elected (including one member to represent Berar, who though 
technically nominated, is appointed on the result of election held 
in Berar). Of the 39 nominated members, 20 are official members 
and 19 are nominated non-officials * The official members include 
most of the members of the Governor-General’s Council, 
important members of the Government of India’s Secretariat 
and the nominated representatives of the different Provincial 
Governments The nominated non-officials include the re- 


*Of the non-official elected members Bengal sends 17, Madras, Bombay and 
the United Provinces 16 each, the Punjab 12, B. & 0. 12, C P. & Berar 6, 
Assam 1, Delhi 1, Ajmer-Merwar 1, the N. W F P, l -103, 
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presentatives of the Depressed classes, of the Indian Christians, 
of the Anglo-Indian community, of labour interests, etc 48 out 
of the 102 seats filled by election are “non-Muhammadan” 
genera] constituencies, whether rural or urban 30 seats are 
reserved for the Muhammadans, 2 for the Sikhs, 9 for the 
Europeans, 7 for the Landholders and 4 for Indian Commerce, 
1 from Delhi and 1 from Ajmer-Merwar are elected by non- 
communal constituencies 

The term for which the members are generally elected is 
three years But the Governor-General can extend 
the period or dissolve the Assembly at any time ot 

he likes The President of the Assembly is elected by 
its own members 

The Council of State consists of 58 members of whom 32 
are elected and 26 nominated , of the nominated members 12 are 
officials and 14 non-officials Franchise is extremely 
restricted for the Council of State “Property qualifica- 
tions have been pitched so high as to secur^ the re¬ 
presentation of wealthy land-owners and n^rchants , previous 
experience in a Central or Provincial Legislature, service in 
the chair of a Municipal Council, membership of a University 
Senate, and similar tests of personal standing and experience m 
affairs qualify for a vote ” The President for the Council of 
State is nominated by the Governoi-General Its life extends 
for five years, but it may be dissolved at any time by the 
Governor-General 


The Indian Legislature has power to make laws for all 
persons, courts, places, and things within British j BrlI)lletIO 
India for all subjects of His Majesty and servants of of Indian “ 
the Ciown within other parts of India and for all Le4i,lmt " r * 
Indian subjects of His Majesty without and beyond, as well as 
within British India 


This wide power of the Indian Legislature is restricted by 
certain other provisions of the Act The Indian Legislature 
can not, without being expresslv authorised by an 
Act of Parliament, make any law repealing or effecting 
any Act of Parliament passed after 1860, or any 
Act of Parliament enabling the Secretary of State Indian 
to raise money in the United Kingdom for India , L '* i,Utm ® 
“nor can it make any law affecting the authority of Parliament 
or any laws affecting the written Constitution of Great Britain 
wherein may depend in any degree the allegiance of any person 
to the Crown of the United Kingdom, or affecting the sovereignty 
or the dominion of the Crown over any part of British India. 
Nor has the Indian Legislature power, without the previous 
approval of the Secretary of State in Council, to make any law 
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empowering any court other than a High Court to pass a sentence 
of death on any of his Majesty's subjects born in Europe or 
abolishing any High Court ” 

The previous sanction of the Governor-General is required 
for the introduction of any measure affecting (a) the public debt 
Prtviooi 01 revenues India , (b) religion or religious rites 
unction or usages of any class of British subjects in India ; 

Governor- (c) the discipline or maintenance of any part of His 

General Majesty’s Military, Naval or Air forces , (d) the 
relations of the Government with foreign princes or states , 
(e) any Provincial Subject which has been declared by rules to be 
subject to legislation by the Indian Legislature , (f) any Act of a 
Local Legislature , (g) any Act 01 Ordinance made by the 
Governor-General 

According to the Order in Council of the 18th December, 1936 
questions may be asked and resolutions may be moved affecting 
f foreign relations, or relation with States in India, or 

uiung relating to the affairs of such States, with the consent 

auctions () f Governor-General in his discretion Formerly, 
there was absolute restriction on questions and resolutions of such 
matters. 

The Governor-General has power to certify, when either 
chamber of the Indian Legisl iture refuses leave to introduce, or 
fails to pass in a form recommended by him, any Bill, 
of”Se* U ” that the passage ot the Bill is essential lor the safety, 
procedure tranquillity oi interests of British India, or any part 
thereof It is to be noted here that the Bill so certified 
would be taken as an Act ot the Indian Legislature, though both 
the chambers were against its passing into law The Governor- 
General can veto or withhold his assent fiom Bills passed by the 
Indian Legislature He can promulgate Ordinances for the peace 
and good government of India foi a period of not more than six 
months. 

The Indian Legislature has a limited control over the finances 
of the Government of India It has got no control over the non- 
votable items, which are authorised by the Governor- 
nuanchi General in Council without being voted in the Assembly 
or in the Council of State The non-votable items 
are :—(1) Interest and sinking fund charges on loans, (2) Expen¬ 
diture of which the amount is prescribed by or under any law , 
(3) Salaries and pensions payable to or to the dependents of 
(a) Persons appointed by or with the approval of His Majesty or 
by the Secretary of State in Council , (b) Chief Commissioners 
and Judicial Commissioners , (c) Persons appointed before the 
1st day of April, 1924, by the Governor-General in Council or by 
£a local Government to services or posts classified by rules under 



TltE INDIAN LEGISLATtlBE 


565 


the Act as superior services or posts ; and (4) Sums payable to 
any person who is or has been in the Civil Service of the Crown 
in India under any order of the Secretary of State in Council, erf 
the Governor-General in Council or of a Governor, made upon 
an appeal made to him in pursuance of rules made under the Act. 
(5) Expenditure classified by the order of the Governor-General 
in Council as (a) ecclesiastical ; (b) political ; (c) defence or 
military expenditure. Though this last mentioned item is non- 
votable, yet it was usual for the Governor-General to give 
directions which enabled Army expenditure as a whole to be 
decreased by the Legislative Assembly, though no vote on it 
could be taken. By virtue of the Order in Council, dated the 
18th December, 1936, and the message of the Governor-General 
on the 5th February, 1937, the following heads of expenditure 
have been declared to be open to discussion : (a) Interest and 

sinking fund charges on loans ; (b) Expenditure of which the 

amount is prescribed by or under any law ; (c) Salaries and 
pensions pajable to or to dependents of persons appointed by or 
with the approval of His Majesty, and Chief Commissioners and 
Judicial Commissioners ; (d) Any grants for purposes connected 
with the administration of any areas in the Provinces which are, 
for the time being, Excluded Areas ; (e) Expenditure classified by 
order of the Governor-General-:n-('outieil as ecclesiastical, 
external affairs, defence or relating to tribal areas ; (f) Expendi¬ 
ture of the Governor-General in discharging his functions with 
regard to matters with respect to which he is required by 
provisions of the Constitution Act of 1935, to act in his discre¬ 
tion ; (g) Any other expenditure declared by the provisions of the 
Government of India Act, 193-5, for the time being in force, to be 
charged on Revenues of the Federation. 

As regards votable expenditure, proposals are usually made in 
the form of demands for grants. These demands are submitted 
to the Assembly alone, and not to the Council of State. 

The annual statement of estimated revenues and JJjJ Fin *“ c * 
expenditure is presented to both the Chambers simulta¬ 
neously, and in both discussions of main principles is permitted. 
The Finance Bill, which is the annual statutory authority for 
most of the Central taxation, comes before both the Houses, 
which have equal power in dealing with it. 

The Assembly may assent or refuse assent to any demand, or 
reduce its amount. If, however, the Assembly declines to vote a 
demand or reduce its amount, the Governor-General 
in Council may restore it, provided he is satisfied that 
it is essential to the discharge of his responsibility. 

The Government of India then acts as though the demand had 
received the assent of the Legislative Assembly. The Governor- 
General has frequently exercised this power of "restoration” of a 
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rejected demand for a grant. The Governor-General has also the 
power to pass the Finance Bill by certification. 

The Central Executive is not responsible to the Indian 
Legislature. But the Legislature exercises direct and 

indirect influence on the Executive. Thus the 
t£?ug£u- f Simon Commission observe—“It (the influence) 
ExecoSvi 1 * h as been directly exercised m three ways : 

Firstly, through putting questions to Government 
and the moving of resolutions. Secondly, through the 
financial power which the Assembly possessses over votable 
items in the Budget. Thirdly, through the work of 
Standing Committees.” As regards indirect influence the 

Commission remark : “It is important to remember that 
the existence of a popularly elected legislature not only 
operates to amend Government measures after their 

introduction, but has much effect in deciding what 
measures should be introduced. Again, existence of a 
body of unofficial persons with powers of interpellation 
sets up in the administration itself a spirit of 

self-criticism and a desire to avoid occasion for 
censure.” 

The Legislative Assembly and the Council of State 
enjoy equal and co-ordinate powers, except in the fact 
Mod«» of that proposal 8 for demand of grant are made 
settling only in the Assembly. The Council of State 
betwe'nTho has been designed to be one of the most 

two Home. p 0Wer f u j second chambers of the world. As 
it enjoys much power and at the same time is consti¬ 
tuted on different basis from that of the Assembly, 

conflicts between the two chambers may naturally arise. 
The Government of India Act and the rules made under 
it provide for three methods of settling differences between 
the two Houses. These are (1) joint committees, (2) 
joint conferences and (3) joint sittings. “The first is a 
means of forestalling differences and expediting the passage 
of a particular Bill. The adoption of this procedure 

requires a formal resolution in each chamber, and each 
nominates an equal number of members The second 
means is to be used when a difference of opinion has 
arisen. At a joint conference each chamber is represented 
by an equal number of members, but no decision is 
taken. The results of a conference are to be looked 

for in the subsequent proceedings of either or both 
chambers. The case is different where the third means 
is adopted. Where the originating and the revising 

chambers have failed to reach agreement within six 
months of the passing of the Bill by the originating 
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chamber, it rests with the Governor-General, in his 
discretion, to convene a joint sitting of both chambers, 
at which those present deliberate and vote upon the 
Bill in the shape given to it by the originating House, 
and on the outstanding amendments. The decision there 
taken is deemed to be the decision of both chambers”— 
(Simon Commission Report). 

VIII. The Control Exercised by British Parliament 
before 1935 

The Government of India Act, 1919 specifically reserved 
certain powers to the Crown. These powers could not 
be affected or modified by any law-making c ^ 
power vested either in the Secretary of State v<>«tedin 
or the Governor-General in Council. The most ,he Ctown 

important erf these powers were the following :—(1) A Bill 
passed by the certificate of the Governor-General or a 
Governor could not come into effect without the significa¬ 
tion of the assent of His Majesty in Council. The 
Governor-General might reserve a Provincial Bill for the 
signification of His Majesty’s pleasure without which it could 
have no validity. The power of veto was reserved to the Crown 
both in regard to the Acts of the Central and Local Legislatures. 

(2) The Crown made the following important appointments :— 
Auditor of the Accounts of the Secretary of State in Council, 
the High Commissioner for India, the Governor-General, the 
members of the Governor-General's Executive Council, Governors, 
the members of a Governor’s Executive Council, permanent 
Chief Justices, Judges of High Courts and Advocates-General. 

(3) The Crown could establish new High Courts and disavow 
any order of the Governor-General in Council altering the limits 
of jurisdiction of High Courts. 

The powers enumerated above were exercised by the Crown- 
in-Council, that is, by the Cabinet. There are other important 
matters in which the control was exercised by the 
Grown-in-Parliament, that is, through the Secretary Control^ 
of State, who is a member of the British Cabinet. th * h c ^J n 
The Secretary of State for India is the immediate s«»t»ry of 
agent of Parliament for the discharge of its Council 
responsibilities in Indian affairs. The Government of 
India Act prescribed his powers and so defined the region within 
which he might bo held to account by Parliament. He was 
authorised by the Act to superintend, direct and control all acts, 
operations and concerns which related to the Government or 
the revenues of India ; and the Governor-General, and through 
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him the provincial Governments, were required to pay due 
obedience to the orders of the Secretary of State. “These powers," 
stated the Simon Commission, “are exercised to an extent very 
much less than literal interpretation of the Act would warrant... 
.The essential process of delegation has gone on inter¬ 
mittently for many years before the reforms, but the policy 
underlying the Act of 1919 gave it a strong impetus. Delegation, 
it will be understood, differs from a statutory Devolution of 
Powers, in that it does not relieve the Secretary of State from 
his responsibility to Parliament.” 

The control of the Secretary of State was greatly relaxed over 
the Provincial Transferred Subjects. It was laid down in Section 
Limitation 19A. that the Secretary of State would exercise control 
ofthe"™' over Transferred Subjects only for the following 
Secretary of purposes i—(1) To safeguard the administration of 
Central Subjects ; (2) to decide questions arising 
between two provinces, in cases where the provinces concerned 
fail to arrive at any agreement ; (3) to safeguard Imperial 
interests ; (4) to determine the position of the Government of 
India in respect of questions arising between India and other 
parts of the British Empire ; (5) to safeguard the due exercise 
and performance of any powers and duties possessed by or 
imposed on the Secretary of State or the Secretary of State in 
Council under or in connection with or for the purpose of the' 
following provisions of the Act, namely, Section 29A, Section 30 
(1A), part VILA of any rules made by or with the sanction of 
the Secretary of State in Council. 


The previous sanction of the Secretary of State m Council was 
necessary (1) for the creation of any new or the abolition of any 
existing permanent post, or the increase or reduction 
of pay drawn by the incumbent of any permanent 
•metioo post the P os t ' n e >ther case was one which would 
iccmtary of ordinarily be held by a member of an all-India service, 
s«t« vu or to the increase or reduction of the cadre of an 
all-India service ; (2) for the creation of a permanent 
post on a maximum rate of pay exceeding Its. 1200 a month or 
the increase of the maximum pay of a sanctioned post an amount 
exceeding Rs. 1200 a month ; (3) for the creation of a temporary 


post with pay exceeding Rs. 4000 a month or to the extension 
beyond a period of two years of a temporary pobt (or deputation) 
with pay exceeding Rs.1200 a month ; (4) for the grant to any 
Government Servant or to the family or other deceased 


Government Servant of an allowance, pension or gratuity which 
was not admissible under rules made or for the time being in 
force under Section 96B of the Act except in the following cases : 
(a) Compassionate gratuities to the families of government 
servant* left in indigent circumstances, subject to such annual 




CONTROL EXERCISED BT THE SECRETARY OF STATE FOR INDIA 569 

limit as the Secretary of State in Council may prescribe ; (b) 
pensions or gratuities to government servants wounded or 
otherwise injured while employed in government service or to the 
families of government servants dying as the result of wounds 
and injuries sustained while employed in such service, 
granted in accordance with such rules as have been or may 
be laid down by the Secretary of State in Council in this 
behalf , (5) to any expenditure on the purchase of impoited 
stores or stationary otherwise than in accoidance with such rules 
as may be made in this behalf by the Secretary of State in 
Council The control of the Provincial Legislature over the Trans¬ 
ferred Subjects was complete subject to the restrictions noted 
above 

Over the Reserved and Central subjects no statutory relaxation 
of the control of the Secretary of State was made The Joint 
Parliamentary Committee recommended the 
establishment of a Convention that in matters of sSt'a 17 °* 
purely Indian interest where Government and the |° °^ 1 j >T,r 
Legislature of India would be in agreement, the •n£C«nm,i 
Secretary of State should not as a rule intervene, 
except under exceptional circumstances B\ the Fiscal Convention 
the Government of India has been given liberty to devise the 
tariff policy best suited to the inteiests of India The Secretary 
of State’s intervention is limited to siteguaiding the intertional 
obligations of the Empire oi any fiscal arrangement within 
the Empire to which His Mijestv s Government is a party 
The Secretary of State has also relinquished his control of 
policy m the matter of the purchase of government stores 
for India, other than military stores As regards legislative 
control, Bills to be introduced in the Central Legislature 
need not be referred for the approval of the Secretary of State 
in Council, unless they relate to subjects like imperial or military 
affairs, foreign relations, rights of European British subjects, 
the law of naturalisation, the public debt, customs, currency 
and shipping There is one serious limitation to the power of 
the Indian Legislature “The Indian Legislature has not power, 
without the previous approval of the Secretary of State in 
Council, to make any law empowering any couit other than a 
High Court to sentence to the punishment of death any of His 
Majesty's subjects born in Europe, of the children of such sub¬ 
jects, or abolishing any High Court ” 

» 

IX. Control exercised by the Secretary of State 
for India after 1935 

The Constitution of 1919 vested the Secretary of State in 
'Council with powers of superintendence, direction and control 
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over all acts, operations and concerns which relate 
Section 3M to the Government or revenues of India, and all grants 
Constitution of salaries, gratuities and allowances, and all other 
Act of 1935 payments and charges out of or from the revenues 
of India. As the exercise of these powers by the Secretary 
of State is inconsistent with the transfer of responsibility to 
the Provinces and the Centre, the Constitution Act of 1935 
omits all references to these powers. But the Transitional 
Provisions of this Act which are now in force lay down in 
Section 314 : “(1) The Governor-General in Council and the 
Governor-General, both as respects matters with respect to 
which he is required bv or under this Act to act in his discretion 
and as respects other matters, shall be under the General 
Control of, and comply with such particular directions, if any, 
as may from time to tune be given by the Secretary of State. 
(2) The Secretary of State shall not give any direction to the 
Governor-General in Council with respect to any grant or appro¬ 
priation of any part of the revenues of the Governor-General 
in Council except with the concurrence of his advisers. 

The Council of the Secretaiy of State, known as the India 
Council consisted of not less than eight and not more than twelve 
members, of whom at least one half was required to 
£f b thc ,,on have served or resided in India for at least ten years. 
Colmcii They held office for five years but could be removed 
from office on an Address presented to the Crown by 
both Houses of Parliament The Secretary of State could over¬ 
rule the Council except in certain matters for the decision of 
which a majority of the Council present and voting was required. 
These matters were : (1) grants or appropriations of any part 
of the revenues of India ; (2) the sale or disposal of real or 
personal estate and the raising of money thereon by mortgage or 
otherwise ; (3) the making of contracts, including instruments 
of contract of Civil offices in India; (4) the application to the 
Government of India and the Provincial Governments of authority 
to perform on behalf and in the name of the Secretary of State 
in Council any of the obligations of the last two heads ; (5) the 
passing of any order affecting, the salaries of the Governor- 
General’s Council ; and (6) the making of rules regulating various 
matters connected with the Indian Police Services. The Council 
has been abolished on the 1st of April, 1937, as its powers were 
found “ manifestly incompatible alike with Provincial Self- 
Government and with responsible Federal Government.” 

In place of the Council a body of Advisers to the Secretary of 
State has been established. Their number will not be less than 
three and not more than six, and they will be appointed by him. 

At least one half of the Advisers must have served for 
th*SccK- a ten years in India and they must be appointed within 
tan of state two y earg 0 f ceasing to work in India. Their salary is 



THE HIGH COMMISSIONER fOR INDIA 


571 


at the rate of i!1350 with £600 a year extra for those of Indian 
domicile. The Secretary of State is at liberty to consult them 
individually or collectively or to ignore them He must, however, 
secure the consent of his Advisers in giving any direction to the 
Governor-General in Council with respect to any grant or appro¬ 
priation of any part of the revenues of the Governor-General m 
Council The Secretary of State is bound to secure their con¬ 
currence in all orders passed about the Services The interests of 
the Services are thus adequately safeguarded 

The salary of the Secretary of State and of his Advisers, as 
well as the expenses of his department including the salaries and 
remuneration of the staff thereof shall be paid out of 
moneys provided by Parliament Bit the Indian f^/n'gement 
Federation shall be ehaiged such periodical uid other JctofWM 
sums as mar represent the Seeretarv of State •> expenses 
for performing duties on behalf of the Federation Thus what is 
given up by one hand, is taken awav bv another The change, 
however, alters the position of India Government from the 
recipient of a grant-in-aid ( ol 1150,000 foi India office ) to an 
authority privileged to make a grant to the British Exchequer. 


In constitutional theory India would attain considerable 
freedom from the superintendence dueetion and control of the 
Secretary of State, when the Federation will come into E f 
existence , but in pra< tice the powei and influence ol control ^ ^ 
the Seeretarv of State would remain unaltered the 'Home 
Wheievcr the Govcrnoi or the Governoi-General is «nderth« nt 
authorised to act in bis discretion, oi individual judg- Act ofl935 
ment he will he undev the dnect (oiitiol ol the Secretan of State. 
Important subjects like Defence, External Affairs, the Political 
Department, the Indian Civil. Sei vice, the Indian Police Service, 
the Federal Hallway Authoutv and the Reserve Bank will be 
amenable to his control and dueetion exercised through the 
Governor-General 


X. The High Commissioner for India 

The post of the High Commissioner for India was created 
under Section 29 (A) of the Act of 1919 b\ an Order m Council 
in 1920 The High Commissioner performs various agency 
functions on behalf of the Government of India and the Provin¬ 
cial Governments which were formerly discharged bv the India 
Office He procures stores for Indian Governments, furnishes 
trade information, promotes the welfare of Indian trade, and deals 
with the education of Indian students who go out to England for 
study. The Act of 1935 provides that he shall be appointed and 
‘his salary and conditions of service prescribed by the Governor- 
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General exercising his individual judgment. He holds office for 
five years and his salary which is paid out of Indian revenues, 
has been fixed at ,£3000 per year. He may be authorised to act 
not only for the Federation, when it is established, but also for a 
Province, or a Federated State, or Burma. The High Commis¬ 
sioners of the Dominions are appointed by the Ministers of the 
respective Dominion and are as such free from any control of the 
British Government. But the High Commissioner for India is, 
in some respects, under the control of the Secretary of State 
because he is appointed by the Governor-General exercising his 
individual judgment. 


XI. Changes in Central Government 
during the present war 

The Federation envisaged in the Government of India Act of 
1935 did not satisfy the Congress, the Muslim League, the Hindu 
Mahasabha nor the Princes. The Governor-General 
declared on October 17, 1939 that the Fedeiation would 
not be inaugurated during the war and that at the end 
of the war, “His Majesty’s Government will be very 
willing to enter into consultation with representatives 
of the several communities, parties and interests m India, and 
with the Indian Princes, with a view to securing their aid and 
co-operation in the framing of such modification as may seem 
desirable ” It was felt that the complicated process of framing 
a constitution in substitution of the Act of 1935 could not be 
completed during the war But the urgency of the need of 
associating leading Indian statesmen with the task of govern¬ 
ment during the critical period of the war was realised by all. 
It was with this object that Lord Linlithgow was authorized to 
enlarge the Governor-General’s Executive Council and set up a 
War Advisory Council. The Viceroy tried to enlist the co¬ 
operation of the Congress and the Muslim League but failed in 
his efforts. He had, therefore, to appoint such non-party politicians 
as were willing to co-operate with him 

The Executive Council of the Governor-General was expanded 
on the 21st July, 1941. A communique issued from Delhi on that 
Expansion Date stated “As a result of the increased pressure 
ofths g. of work in connection with the war, it has been decided 
g. a Council en j ar g e tjj e Executive Council of the Governor- 
GenscaJ of India m order to permit the separation of the port- 
iolias of Law and Supply and Commerce and Labour ; the 
division of the present portfolio of Education, Health and Lands 
-ink) se^aratp portfolios of Education, Health and Lands, and 
Indian .Overseas ; and the creation of the portfolios of Informa- 
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tion and of Civil Defence ” In July, 1942, the portfolio of the 
Commander-in-Chief was designated the War Portfolio ; and the 
Council was further expanded The Executive Council now 
oonsists of 14 members, besides the Governor-General each in 
charge of one of the following portfolios (1) War under the 
Commander-in-Chief (2) Finance (3) Home i4) Military trans¬ 
port (5) Information and Broadcasting (6) Civil defence 
(7) Defence (8) Postal and Air Service (9) Commerce (10) Educa¬ 
tion, Health and Land (11) Labour (12) Indians Overseas (13) 
Law (14) Supply It must be noted that the members of the 
expanded Council aie not responsible to the legislature More¬ 
over, the important portfolios of Finance, Home and War have 
not been given to any Indian The resignation of one or more 
Executive Councillor does not affect the composition and charac¬ 
ter of the Council as was seen when Mi Nalini Ranjan Sarkar 
and Sir H P Mody resigned in February, 1943 “The present 
Governor-General's Executive Council’ writes Sir B P Singh 
Boy, “ giving the majority of seats to non-official Indians for the 
first time stands irremovable by the legislature, non-responsible 
to public opinion, unrepresentative of the major political parties 
and denuded of any effective [lower except by the good-will of the 
Governor-General 

With a view to associate Indun non-official opinion as fully as 
possible with the prosecution ol the war, the National Defence 
Council was foimed on the 21st July 1941 It consists N ( 
of about 10 persons, including some lepie^entatives of 
the Indian States It meets from tunc to time under C 011 ”" 1 
the chairmanship ot the Viceroy It receives on each occasion a 
full and confidential statement ol tho war position and of the 
position in regard to supply The National Defence Council is an 
advisory body It can only make suggestions of the needs of 
localities or interests which the members represent Its mam 
purpose is to bring the war effort in the provinces and the States 
as well as in the ranks of commerce and industry and labour into 
more direct and effective touch with the Central Government It 
is significant that for the first time in Indian history representa¬ 
tives of the Indian States and British India met together to 
consider problems affecting the whole of India 

One of the features of government during the war has been the 
issuing of large number of Ordinances giving the executive the 
widest and most far-reaching authority Between 
January, 1940 and January, 1944, the Central Legisla- g“i* n .ac. 
ture enacted 125 bills, while the Governor-General 
issued 132 Ordinances under his emergency power This amounts 
to two legislative authorities functioning in the same field at the 
same time, “The rules under the Defence of India Act,’’ observes 
Mr M, C. Setalvad, “conferred upon the executive the most 
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sweeping powers m matters concerning almost every sphere of a 
citizen’s activity ; and it would be realised how essential it was 
that these rules should be subject to scrutiny by representatives 
of the people. The English Act provided for that scrutiny and 
control in a full measure ; the Indian Act did not.” 

Before the outbreak of the War (1939) India had a High 
Commissioner in London, Trade Commissioners in some of the 
important states of Europe and a High Commissioner 
diplomatic for India m South Africa. During the present war, 
tmn e *' nt *" Agents-General of India have been appointed in the 
USA and China The present organisation of India’s 
diplomatic representation, however, is haphazard Three separate 
departments of Government deal with this matter Agents- 
General in the USA and China come under External Affairs 
which is the Viceroy’s portfolio ; the High Commissioner for 
India in South Africa, the Special Representative in Ceylon and 
Agents in Burma and certain colonies under the Indian Overseas 
Department ; and the High Commissioner in London and the 
numerous Trade Commissioners under the Commerce Depart¬ 
ment. Any coherent policy on problems in Empire countries is 
made increasingly difficult because of the jealousy with which 
each department guards its sphere So long as India's constitu¬ 
tional status is that of a dependency, her external affairs will 
remain largely the concern of the British Government, but it 
should be possible to evolve a common policy regal ding diplo¬ 
matic relationship with the Empire countries Since the most 
vital issues affecting inter-Empire relationships concern emigra¬ 
tion and immigration, all diplomatic representation can appro¬ 
priately be centred m one department, preferably the Indian 
Overseas Department, which was created specially for safeguard¬ 
ing the status of Indians within the Empire Tiade lelationship 
should, however, continue under the commerce Department. 



CHAPTER XXXVII 


THE NEW CONSTITUTION OF INDIA 
AND PROVINCIAL AUTONOMY 

I. History of the making of the Constitution of 1935 

The Constitution of 1935 has no parallel in the world. Apart 
from many of its unique features, it has established a record m 
the length of tune which was devoted to its framing and drafting. 
The Indian Constitution of 1935 may be called the 
most deliberate piece of written constitution The 
Constitution of 1919 envisaged the appointment of a 
Statutory Commission at the end of ten years after its enactment. 
But the pressure of political agitation, especially the demand of 
the Indian National Congress for independence in 1927 accele¬ 
rated the despatch to India of the Statutory Commission, presided 
over by Sir John Simon in 1927 The Simon Commission was 
boycotted by the nationalists on the ground that not a single 
Indian was included in it Amidst great difficulties the Commis¬ 
sion issued its Report in 1930 , but Indian public opinion 
condemned its recommendations as of a leactionary character. 

With a view to explore the question of ultimate federation of 
the British Indian Provinces with the Indian States and to 
conciliate Indian opinion, a Round Table Conference was sum¬ 
moned in London in November, 1930 In March, 1930, the Civil 
Disobedience Movement had been started by the Indian National 
Congress, which naturally refused to take any part in the first 
Round Table Conference The Government selected safe men, 
belonging to other parties, communities and interests to represent 
India as delegates in the Conference At the end of the first 
Round Table Conference, Mt Ramsay MacDonald, the then 
Prime Minister of England, made the following important 
statement “The view of His Majesty’s Government is that 
responsibility for the Government of India should be placed upon 
Legislatures, Central and Provincial, with such provisions as 
may be necessary to guarantee, during a period of Sf>ttment 
transition, the observance of certain obligations and 
to meet other special circumstances, and also with 
such guarantees as are required by minorities to protect their 
political liberties and rights. In such statutory safeguards as 
may be made for meeting the needs of the transitional period, it 
will be a primary concern of His Majesty’s Government to see 
that the reserved powers are so framed and exercised as not to 
prejudice the advance of India through the new Constitution to 
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full responsibility for her own government. Pledge after pledge 
had been given to India that British Raj was there not for 
perpetual domination. Why did we put facilities for education 
at your disposal ? Why did we put in your hands text¬ 
books from which we draw political inspiration ? If we meant 
that the people of India should for ever be silent and negative, 
subordinated to our rule, why have our Queens and our Kings 
given you pledges ? Why has our Parliament given you pledges ? 
Finally, I hope, and I trust, and I pray, that by our labours 
together India will come to possess the only thing which she now 
lacks, to give her the status of a Dominion amongst the British 
Commonwealth of Nations—what she now lacks for that—the 
responsibilities and the cares, the burdens, and the difficulties, 
but the pride and the honour of Responsible Self-Government.” 

The Round Table Conference held .three sessions during the 
years 1930 and 1932 Mahatma Gandhi attended the second 
Round Table Conference, but no definite conclusion 
2d third d could be arrived at in it The third Round Table 
c °!x!?^ k Conference considered the reports of the various sub¬ 
committees which had been appointed before and 
formulated its own recommendations to the National Govern¬ 
ment. The British Government presented its proposals in the 
form of a White Paper in 1933 These proposals were examined 
fully by a Joint Committee of the two houses of Parliament, 
who were also aided by assessors from India. Their report was 
issued in 1934 and on its basis the Government of India Bill 
was drafted and enacted in 1935. 


II. Lines of Advance on the Constitution of 1919 

The Government of India Act, 1935, envisages a Federation 
within which both the Autonomous Provinces and the participa¬ 
ting States will be brought within the ambit of a single Central 
F deration Government. “Indian opinion is moving with ever- 
* ° n increasing momentum towards the early fulfilment of 
this majestic conception” observes Lord Linlithgow, “and there 
is evident a widespread understanding of the urgent need for 
the establishment of a nation-wide system of government to 
which, while preserving their distinctive characteristics the 
Provinces of British India and Indian States may adhere. 
Indeed, there exists throughout the sub-continent an ever¬ 
growing appreciation of the truth that under no other form 
of constitutional structure can India with her mosaic of number¬ 
less diversities attain to that development, political, economic, 
to which her circumstances and her history entitle her to 
aspire.” The Federation will bring by agreement a territorial 
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attention of jurisdiction now developed upon the centre. Bat 
the Central Government has suffered also from a curtailment 
of territorial jurisdiction in as much as Burma and Aden has 
gone out of its ambit. 

According to the Federal plan the Central Government is 
relieved of the functions of the Crown in its relations with 
Indian States. These functions, which correspond to the 
present activities of the political side of the existing 
Foreign and Political Department, have devolved J^*CMtri n 
from the Crown upon a new authority known as “His 
Majesty's Representative for the exercise of the functions of 
the Crown in its relations with Indian States.” The office 
is in practice held by the Governor-General, but it is a 
distinct office outside the Government of India. 

So long the Central Executive was not amenable to the 
effective control of Indian Legislature. The Act of 1935 makes 
a beginning -of responsible government at the Federal centre. 
Normally the Governor-General in his discharge of functions 
will act on the advice of his Council of Ministers, not excee¬ 
ding ten, whom he appoints to hold office at pleasure. 
The Ministers will be members of the Federal Legislature and 
responsible to it. But in matters of defence, of 
ecclesiastical affairs, of external relations, other than Government 
relations with other parts of the King’s Dominions, 
and in respect of tribal areas the Governor-General 
is to act in his discretion, having the power to appoint Coun¬ 
sellors (not Councillors, because there will be no Council here) 
to aid him. These Counsellors will be not more 
than three in number and they will not be respon- JjJj^Coan- 
sible to the legislature, The Governor-General may 
also appoint a Financial Adviser whose function will be to 
advice him in the discharge of his ‘special responsibilities’ for 
safeguarding the financial stability and credit of the Federal 
Government, and an Advocate-General to advise the Federal 
Government in legal matters. 

Under the Mont-Ford Reforms both the Central and 
Provincial Legislatures possessed plenary legislative jurisdictions. 
The Central Legislature could legislate for all persons, places 
and things in British India, though the subject might be 
classified as a Provincial subject. The Provincial .. .. 

legislatures, again, could similarly legislate for its oHuriadic- 
own territory on any subject even though it was Central . 
classified as a Central subject. Legislation by any 
legislature, Central or Provincial, when completed by the grant of 
assent, was valid even though it affected a Provincial subject or 
a Centrassubject. Under the new Constitution each legislature, 
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whether Central or Provincial, will possess jurisdiction only over 
enumerated subjects. 

The distinction between the “Reserved” and “Transferred" Sub¬ 
jects in the Provinces has been abolished by the new Constitution. 

All subjects, including law and order, are transferred 
Abolition of to the control of Ministers, who are responsible to 
dSTcintre the popularly elected legislature. The unicameral 
Legislatures are replaced by greatly enlarged Legis¬ 
latures, bicameral in Bengal, Bihar, Assam, U. P., Bombay 
and Madras and unicameral in five other provinces. The 
nominated bloc disappears entirely from the lower chambers. 
With certain exceptions administration is conducted with 
Portion supply granted by the Legislature, and it therefore 
of the accords with advice tendered to the Governor by 
Governor Ministers. The Governor himself administers a few 
areas known as Excluded Areas, mainly inhabited by aboriginal 
populations unsuited to the regime of representative or respon¬ 
sible government. For certain specific purposes the Governor is 
able to disregard the advice of Ministers. Apart from special 
areas and special purposes the government of the Provinces under 
normal circumstances is technically known as responsible 
government. 

The historic India Council or the Council of the Secretary of 
.. .... , State has been abolished. The Secretary of State 

Council* 1S now a “ vl8ea b y a body of Advisers who are 
paid by the British Parliament. The Secretary 
of State’s powers of superintendence, direction and control are 
not mentioned in the Government of India Act. But, 
suu*' TJof * n P 11 ^ 106 - the Secretary of State will continue to 
exercise great influence on Indian affairs. The scope 
of his interference will be great in as much as the Governor- 
General shall have to be under the general control and particular 
direction of the Secretary of State, whenever he will be required 
to act “in his discretion or to exercise his individual judgment.” 
Under the new Constitution a Federal Court has been established 
and a Federal Railway Authority will be constituted. 


III. Characteristics of the Indian Constitution 

The Indian Constitution of 1935 exhibits some of the normal 
characteristics of a federal constitution. The Constitution is a 
Federal written one and it is rigid so far as the federal 
Conititn- Legislature is concerned. Neither does the Federa¬ 
tion possess general constituent power, nor can the 
Provinces mould their own constitution in detail, within the 
federal framework. The general provisions of the Act can be 
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amended or repealed only by the British Parliament The Crown 
in Council may make some minor amendments after taking 
recourse to an elaborate procedure. 

Like many other Federal Constitutions, an elaborate distinction 
has been made here between federal and local powers. But 
the Indian Federation differs from all other Federations The 
in the fact that the Governor-General has power re.idiwry 
(Section 104) of assigning to Federation or units at his power 
discretion heads of legislation or finance not allocated by the Act. 
The residuary power, thus, is given neither to th^ Federation 
nor to the units. As the Governor-General is a Federal officer 
the likelihood is that the Federation will have much of the 
residuary power 

Like other Federations India has now a Federal Court, 
whose duty is to secure due observance of the limits placed on 
the centre and the local governments and legislatures 
But whereas in other Federations the decisions of cotrt* 1 
the Federal or Supreme Court is for all practical 
purposes final, m India the final interpretation of the Constitution 
will rest always with the Privy Council No Act ot Indian 
Legislature can shut out appeals from High Courts and the 
Federal Court to the Privy Council. 

The Indian Legislature still remains a non-sovereign body 
Section 110 of the Act reasserts the supremacy of Parliament 
over British India as well as its power to legislate , ndlan 
for British India or any part of it The Constitution Le<i«umre. 
expressly states that no legislature, provincial or sovereign 
federal, may make any law affecting the sovereign body 
or the royal family, or the succession to the Crown or the 
sovereignty, dominion, or suzerainty of the Ciown in any part 
of India, or the law of British nation ility, or the Army Act, 
the Air Force Act, or the Naval Discipline Act. All these 
matters are issues connected with sovereignty. The very fact 
that Indian Legislature cannot change any of them shows 
that it is a subordinate legislature. 

The Indian Government is neither Parliamentary nor of the 
Presidential type. The Executive is not fully responsible to 
Legislature as is the case in England and France ; Pecn , j<r 
nor is the head of the Executive elected by the portion 
people and wholly independent of the legislature as Centr.i 
is the practice in the U. S. A. The Governor-General El ' cut,ve 
is appointed by the King’s Ministers in the United Kingdom, 
and not, as in the Dominions, on the advice of the local 
Ministers. Important departments like Defence, External Affairs 
and Ecclesiastical Affairs are outside the general control of the 
•Federal Legislature. Even in the Provinces where Proviucial 
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Autonomy is said to have been established the Governor will 
exercise powers which are not compatible with any degree of 
responsible or Parliamentary Government. The Indian 
Constitution forms a class by itself by virtue of the elaborate 
provisions made in it for representation of diverse interests and 
communities in the legislature. In Canada there is a French 
minority, and in South Africa a Dutch minority ; but 
m°nou” e ? f separate communal electorates have not been thought 
of in these Dominions Post-war states like Turkey, 
Bulgaria, Greece, Yugo-Slavia, Albania, Hungary, Czecho¬ 
slovakia, Roumania, Poland, Esthonia, Lithuania and Latvia 
have each their minority problems ; but separate electorates for 
the different communities are nowhere established. It is curious 
to note that only in the Mandated countries or in the countries 
under foreign domination such as Iraq, Syria, Palestine, Cyprus, 
Kenya and Fiji separate communal electorates have been attemp¬ 
ted. Communal electorates operate as a disruptive factor in a 
state. ‘‘With the safeguarding of minorities,” observes Keith, 
“the essence of responsible government is seriously, if not fully, 
compromised.” 


IV. Provincial Autonomy 

The Government of India Act has carried a step forward that 
process of giving autonomy or self-government to the Provinces 
which was suggested by Lord Hardingo’s Coronation Durbar 
Despatch to the Secretary ot State in 1911, and implemented to 
a limited extent in the Mont-Ford Constitution. There 
Proving*? is, however, considerable difference of opinion regarding 
Autonomy exact meaning of the term Provincial Autonomy. 
The Indian public understands by it a system of government 
wherein the Provincial Government has freedom to perform the 
functions given to it by the Act without any dictation or interfe¬ 
rence from above. Mr. Ramsay MacDonald explained its conno¬ 
tation in his concluding speech at the second session of the 
Round Table Conference on December, 1931, in the following 
words : “We are all agreed that the Governors’ provinces of the 
future are to be responsibly governed units, enjoying the greatest 
possible measure of freedom from outside inteference and dictation 
in carrying out their own policies in their own sphere.” The 
Joint Select Committee, however, lays stress on freedom from 
outside control, rather than on the responsibility of the Executive 
to the Legislature. According to the Committee, Provincial 
Autonomy is a scheme “whereby each of the Governors’ provinces 
will possess an Executive and a Legislature having ''precisely 
defined sphere broadly free from control by the Central Govern¬ 
ment and Legislature. This we conceive to be the essence of 
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Provincial Autonomy, though no doilbt there ib room for wide 
differences of opinion with regard to the manner m which that 
exclusive authority is to be exercised.” The committee further 
states that “the Central Government and Legislature would, 
generally speaking, cease to possess in the Governors’ Provinces 
any legal power or authority with respect to any matter falling 
within the exclusive Provincial sphere, though, as we shall 
explain later, the Governor-General in virtue of the power of 
supervising the Governors will have authority to secure com¬ 
pliance in certain respects with directions which he may find it 
necessary to give.” 

The Government of India Act of 1935 specifies the powers 
which are allocated exclusively to the Federal Government and 
to the Provincial Governments It also enumerates thirty-six 
subjects over which both the Federal and the Provincial Govern¬ 
ments may legislate In the United States and 
Australia the powers given to the Federal Government dmoi 
are enumerated and the States or Provincesjjxercise the po '"‘ r ‘ 
lesiduary powers, while in Canada the residuary powers are left 
to the Central Government In India the residuary power is vested 
m the Governor-General, who in his discretion, may by notifica¬ 
tion empower either the Federal or the Ptovincial Legislature to 
enact law on any subject not enumerated in the three lists men¬ 
tioned above The Federal List, consisting of 59 subjects, 
comprises matters of common national concern, applicable more 
or less to all parts of India Matters which are primarily of 
provincial concern are allocated to Provinces 

The Provinces have exclusive authority over the following 
subjects the jurisdiction and powers of courts , prisons , refor¬ 
matories , their public debt and public services , public 
works ; libraries , elections ; local government , public 
health and sanitation , pilgrimages within India , 
bunaU , education ; water and water rights ; agriculture , land ; 
forests , mines ; fisheries—protection of wild birds and animals ; 
gas and gas works ; trade and commerce within the province,— 
including money-lending ; inns and inn-keepers , production, 
supply, and distribution of commodities, and development of 
industries ; adulteration of foodstuffs ; intoxicating liquors ; 
unemployment and poor relief ; incorporation of companies not 
under federal power ; theatres ; betting and gambling ; charities 
and charitable institutions ; offences against laws dealing with 
any of these matters, and statistics in relation thereto. 

Besides these subjects there are twenty-five subjects, which are 
primarily of a federal character and eleven subjects primarily of 
provincial character over both of which the Federal as * 

well as the Provincial governments have authority, tahutf*** 
These subjects are essentially of Provincial interests, If,t 
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but they require uniform treatment and co-ordination throughout 
India. These include Criminal law, Criminal Procedure, removal 
of prisoners and accused persons from one unit to another unit, 
Civil Procedure, Evidence and oaths, marriage and divorce, wills, 
and succession, transfer of property other than agricultural land, 
trusts aud trustees, contracts, arbitration, newspapers, books and 
printing presses, poisons and dangerous drugs, factories, welfare 
of labour, Trade Unions, industrial and labour disputes? electricity, 
sanctioning of cinematograph films for exhibition, prevention of 
the extension from one unit to another of infectious or contagious 
diseases or pests affecting men, animals or plants. It is admitted 
by all that the position of the Provinces has improved on account 
of the distribution of legislative power between the units and the 
Federation; but the introduction of concurrent subjects has 
mutilated Provincial Autonomy to a great extent. 

The Provinces have also power to deal with land revenue ; 
excise duties excluded from the federal list ; taxes on income 
from agrictfltural land, on lands and buildings, hearths 
iocomV $ and windows ; duties in respect of succession to agri- 

Provincu cultural land ; taxes on mineral rights ; capitation 

taxes ; taxes on professions, trades, callings ; on animals and 
boats ; on the sale of commodities, on turnover, and on advertise¬ 
ments ; cesses on the entry of goods into a local area ; taxes on 
luxuries, including entertainments, betting and gambling ; and 
stamp duties outside the federal sphere. 

Though the list of Provincial subjects appears to be a formida¬ 
ble one, yet the Provinces are not able to exercise unfettered 
power over these. The Governor has special responsi- 
on’provhT-' bilities for the preservation of law and order, the rights 
Autonomy °f minorities, and the legitimate interests of the public 
services. The Governor-General has power to take 
action (including legislation) if he thinks that the Governor js not 
properly discharging his duties in these subjects. The Governor 
is vested with special power by Sections 56—58 in respect of 
police rules and regulations, crimes of violence and disclosure of 
the sources of information about them. The recruitment to the 
I. C. S. and I. P. S. is vested in the Secretary of State. 

It has been contended by many Indian publicists that Provin¬ 
cial Autonomy “is an autonomy more for the Governors of the 
Provinces than for the provincial legislatures or minis- 
&££TdbS«* te 19 -” Though in view of large powers, vested in the 
Governor, there is some truth in the contention, yet it 
must be pointed out that the Governor himself is answerable for 
the discharge of all his special responsibilities, special powers, and 
discretionary power to the Governor-General and through him to 
the Secretary of State. Marquess of Zetland, the then Secretary 
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of State for India, stated in the House of Lords on June 8, 193\ 
“The Parliament of this country reserved itself a potential 
measure of control in a certain limited and clearly defined sphere— 
the special responsibilities of the Governors. Since the Governors 
when acting in respect of special responsibilities, were responsible 
both for acts of commission and omission to the Parliament of this 
country, he would naturally be prepared to answer any question 
bearing upon the discharge by the Governors of their duties 
within that sphere.” The statement unmistakably points out 
the limitations of Provincial Autonomy conceded by the Act 
of 1935. 

V. Further Restrictions of Provincial Autonomy 
during the War 

Section 102 of the Government of India Act, 1935, provides 
that in case the Governor-General declares by Proclamation that 
a grave emergency exists whereby the security of India is threa¬ 
tened, whether by war or internal disturbance, the Federal 
Legislature shall have power to make laws for a Province or any 
part thereof with respect to any of the matters enumerated in the 
Provincial Legislative List. This section, however, leaves un¬ 
changed the executive relations between the Central and Provincial 
Governments. An amendment to the Government of India Act 
was, therefore, thought necessary by the British authorities to 
secure for the Centre essential powers of direction and control 
during an emergency. Col. Muirhead explained before the House 
of Commons that in war-time the Centre could legislate on Pro¬ 
vincial subjects, hut it could not acquire executive authority 
necessary for dealing with certain essential matters, for example, 
ft could not issue directions to Provincial Governments as regards 
war policy in relation to subjects on the Provincial List, nor 
legislate to give itself the Decessary power.' 

The Government of India Amendment Bill, passed on the 2nd 
September, 1939, makes the Central Government legally compe¬ 
tent to issue instructions to Provinces regarding the 
exercise of their own authority. It also enables the 
Central Government dealing with Provincial subjects to 
confer powers on officials of the Central Government to SeMcmUr, 
take action. The Amendment, which is counted as 9 
Section 126A to the Government of India Act reads as follows : 

“Where a proclamation of emergency is in operation whereby 
the Governor-General has decided that the security of India is 
threatened by war—(a) the executive authority of the Federation 
shall extend to the giving of directions to a Province as to the 
matter in which the executive authority thereof is to be exercised. 
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and any directions so given shall, for the purposes of the last 
preceding section, be deemed to be directions given thereunder ; 
(b) any power of the Fedeial Legislature to make laws for a 
Province with respect to any matter shall include power to make 
laws as respects a Province conferring powers and imposing duties 
or authorising the conferring of powers and the imposition of 
duties upon the Federation or officers and authorities of the 
Federation as respects that matter, notwithstanding that it is one 
with respect to which the provincial legislature also has power to 
make laws ”* 

On the 3rd of September, 1939, a proclamation, issued by the 
Governor-General under section 102, declared India a belligerent 
Ordin>nce> on behalf of Great Britain The Indian Legislature was 
not consulted in the matter The Defence of India Act 
was passed on the 29th September, 1939 By this Act the 
Central Legislature practically diveated itself of a large part of 
its legislative authority because it empowered the Central 
Government to make such rules as appear to it to be necessary or 
expedient for securing the defence of British India, the public 
safety, the maintenance of public order, or the efficient prosecu¬ 
tion of wai The Defence of India Act armed the Central 
Government with a new legislative powei to invade provincial 
autonomy Various Rules have been framed under the Defence 
of India Act Rule 26 states that a person may be kept under 
detention if the Central or Provincial Government is satisfied that 
“his detention is necessary with a view to preventing him from 
acting in any manner prejudicial to the defence of British India, 
the public safety, the maintenance of public order, His Majesty’s 
relations with foreign powers or Indian States, the maintenance of 
peaceful conditions in tribal aieas or the efficient prosecution of 
the war ” The Rule 2b does not say whether the suspicion is 
reasonable or not that the person concerned has acted, is acting 
or is about to act in a prejudicial manner The Federal Court, 
therefore, held that “Rule 26 in its present form goes beyond 
the rule-making powers which the Legislature has thought fit to 
confer upon the Central Government and is for that reason 
invalid ” But the Governor-General promulgated the Defence of 
India (Amendment) Ordinance 1943 to make Rule 26 valid The 
Special Bench of the Calcutta High Court held that the new 
ordinance promulgated by the Governor-General validating Rule 
26 of the Defence of India Rules was ultra vires the ordinance- 


* The Amendment Aot also provides that with the exception of the Aligarh 
and Benares Universities, legislation with regard to all other Government- 
established Universities in British India shall be under the jurisdiction of the 
Governments of the Provinces where they are situated. Thus, the Calcutta 
University comes under the jurisdiction of the Bengal Government and the 
Patna University under the jurisdiction of the Bihar Government. 
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making powers of the Governor-General, as in their opinion the 
Governor-General under Section 72 of the Government of India 
Act could not directly amend an Act of the Central legislature. 
The Federal Court, too, has declared certain Ordinances invalid. 
Thus on the 4th June, 1943, it dismissed by a majority of two 
Judges the Bengal Government’s appeal against the Calcutta 
High Court’s judgment declaring certain provisions of the Special 
Criminal Courts Ordinance, 1942 ultra vires. 

Provincial autonomy has been very much curtailed by the 
India and Burma ( Emergency Provisions ) Act 1940. It has 
made the Governor-General the supreme authority Tht 
during the period of emergency The Governor-General »»<i Bum. 
has been empowered to exercise the following functions 
m his discretion during the period of emergency Art ‘ 1940 

(1) any power of appointment to or removal from, any office 
in India being a power which would be exercisable by His 
Majesty shall be exercisable also by the Governor-General ; 

(2) any provision which under the Act of 1935 could be made by 
an Order in Council or by rules made by, or with the sanction of, 
the Secretary of State may be made also bv the Governor-General 
by notification in the Gazette of India ; and (3) the wordB “for the 
space of not more than six months from its promulgation” as 
regards ordinance under Section 72 of the Government of India 
Act 1919 were omitted 

As an example of the Central Government’s interference with the 
details of Provincial administration we may cite the issuing of a 
directive on the 22nd December, 1943 to the Bengal Ccntrill Go _ 
Government The Central Government under Section vmmn« - i 
126A called upon the Bengal Government to bring food mil d«.n. 
rationing into force in Calcutta by January 31, 1944 
and to arrange for distribution of food through 1000 m ** r * t,on 
retail shops 55% of such shops should be private retail dealers 
and 45%. Government-controlled stores This directive was 
necessitated by the insistence of the Bengal Ministry on Govern¬ 
ment chain stores in preference to private retail traders. 


VI. The provincial Executive 

The Executive authority of a Province is vested by the Act in 
a Governor. There are three distinct kinds of executive actions of 
a Govefnor. Firstly, the Governor actnig on the advice 
of his Ministers ; secondly, the Governor acting on his JotSd. oi 
individual judgment, m which he may have consulted t 

the Ministers but if he does not agree with their views, 
he can act, on his own opinion, m opposition to the opinion of 
• his Ministers ; and thirdly, the Governor acting in his discretion, 
74 
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in which the Ministers have no right of entry or of consultation. 
The line of division between these three domains is not a rigid 
one. “Let it not be supposed,” stated the Marquess of Zetland, 
“that the field of Government is to be divided into two parts, in 
which the Governor and the Ministry operate separately at the 
risk of clashes between them. The essence of the new Constitu¬ 
tion is that the initiative and the responsibility for the whole of 
the government of a Province, though in form vesting in the 
Governor, passes to the Ministry as soon as it takes office.” The 
implication of this statement by the Secretary of State for India 
is that the initiative for any Governmental action lies not with 
the Governor but with the Ministry and that the Ministers are 
responsible for the entire range of Governmental activity. 

The statement quoted above was made by the Secretary of 
State with a view to put an end to the first constitutional crisis 
which took place immediately after the inauguration of the new 
Constitution in April, 1937. The Congress captured majority of 
seats in the general election in sis out of eleven Provinces. But 
Rigid line when the Governor called upon the leader of the 
ofMMrt'ion Congress Parliamentary Party in each of these seven 
these Provinces, they demanded an assurance of non-interfe- 
in rence from the Governor as a condition of acceptance 
eon*tit 11 - of office. The Governors concerned under instructions 

tionai emu f rom above refused to give such an assurance ; conse¬ 
quently, the Congress refused to form the Ministry and the 
Governors had to take recourse to the formation of interim 
Ministers, which had no chance of securing any majority in the 
Legislatures. This constitutional impasse was solved by the 
declaration of the Marquess of Zetland. The declaration advanced 
the cause of responsible government in India by emphasising the 
transition of power from the Governor to his Ministers.* 

The Governors of Bihar and the United Provinces, however, 
refused to release the political prisoners, though their Ministers 
advised them to do so. So the Ministers in these two 
i*i,‘* cond Provinces tendered their resignation on the I5th 
February, 1938 Mr. Srikrishna Singh, the Prime 
Minister of Bihar, issued the following statement : “Since ray 
assumption of office, the question of release of the political 


•The declaration of break-down of the Constitution in the Congress Provinces 
in November, 1939, however, shows that the democratic principles of government 
obtaining in England do not prevail in India. Well-established Convention of the 
English Constitution demands that when one political party resigns office, the head 
of the State asks the other parties to carry on the government and if they too 
refuse to shoulder the responsibility, then a general election is held. In Bihar, 
Mr. Chandreshwar Prasad Narayan Sinha, the loader of the Opposition, being called 
by His Excellency asked him to dissolve the Legislature. But in no Provinoe has 
an attempt been made to sfn whether the electorate supports the Congress polioy of 
resignation. ’ 
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prisoners has been engaging my earnest and constant attention. 
I have discussed this matter several times with the Governor but 
finding that interminable discussions were leading nowhere, I at 
last decided to order their release and passed orders accordingly. 
The Governor under the instructions of the Governor-General 
under Section 126 (5) of the Government of India Act haB ex¬ 
pressed his inability to agree to issue the order passed by me 
directing the release of political prisoners In the circumstances, 
I have no choice but to resign ” Happily within one week of 
the resignation a compromise was arrived at The Governors of 
the two Provinces discussed each case of political prisoner on its 
merit with their respective Ministers In both the crises the 
‘safeguards’ in the Constitution gave way to self-rule 

The Governor is appointed by His Majesty by a Commission 
under the Royal Sign Manual In the three Piesidencies of 
Madras, Bombay and Bengal the practice has been to h 
appoint Governors from the rank ot public men in Governor - . 
England, though there have been ,orae deviations ,, ” ,0,ntm " ,t 
from the practice In the ofchei Provinces senior and brilliant 
members of the Indian Civil Service are appointed as Governors. 
But the Ministers object to the appointment to Governorship 
of any Civilian who has served under them On this issue the 
Orissa Ministry threatened to resign in May, 1988 Since then 
the practice has been to appoint Civilians serving under the 
Government of India or in any Province other than the one 
where there is vacancy m Governorship, as the head of the 
Provincial Government,* 

The Governor is provided with a Council of Ministers to ‘aid 
and advise’ hun in the exercise of the poweis conferred on 
him by the Constitution, except in relation to subjects left to 
the Governor's discretion. The Mimsteis shall have no right even 
to tender advice on matteis pertaining to the Governor’s 
discretion But in other matters the Governor is to be Dltcre _ 
generally guided by the advice of his Ministers The ucm.ry 
Governor selects Ministers, but a Minister must be or ofThT 
become within six months a member of the Legislature Governot 
The Minister need not necessarily be elected , the Governor may 
nominate a Minister, who is not a me mber of the Legislature, 
to the Legislative Council, provided there is a vacancy in that 


’TheGovernors draw the annual salary in rupees mentioned against the name 
ot the Province and the allowances for renewal ot furniture, sumptuary allowance, 
touring expenses, allowanoe ior Military Secretary and his Establishment etc. etc. 
mentioned within bracket Madras 1,30000 (5,75600), Bombay 1,80000 (5,38400), 
Bengal 1,30000 (6, 07800), U. P. 1,30000 (3,97000), Punjab l 00000 (1,41800), Bihar 
1,00000 (1,08000), C. P. 78000 (1,07300), Assam 66000 (1 43100), N. W. F. P. 66000 
(1,19860), Bind 66000 (1,99800), Orissa 66000 (1,03000). 
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body. Such a procedure was taken recourse to in Bihar in 
Appoint- April, 1937. In selecting ministers the Governor is 
mKi ten re< I u i re< i by the Instrument of Instructions to use his 
' *” ‘best endeavours’ to select in the following manner : 
“In consultation with the person who in his judgment is likely to 
command a stable majority in the Legislature to appoint those 
persons including, so far as practicable, members of important 
minority communities who will best be in a position collec¬ 
tively to command the confidence of the Legislature.” But 
according to Section 53 the Instrument of Instructions has no 
legal binding upon the Governor. Hence, if he appoints per¬ 
sons who have no chance of commanding a majority in the 
legislature, his action cannot be called illegal or unconstitu¬ 
tional. The appointment of ‘Interim Ministries’ in six Provinces 
in April, 1937 might have been inexpedient, but not 
Minlitrici illegal. The Governor may also appoint at his dis¬ 
cretion an official as a temporary member of the 
Legislature to act as his mouthpiece in that body. 

The Governor is empowered to make rules of business after 
consultation with Ministers. His instructions require him to 
secure due consultation of the Finance Minister on all financial 
matters. He is required to encourage joint responsibility and 
to avoid any action which permits Ministers to evade their own 
responsibilities by placing the onus on him. 

The Ministers may resign or may be dismissed by the Governor. 
The Congress demanded that, if there was a serious difference 
of opinion between the Ministers and the Governors 
reUt*on 0r '* where the Governors’ responsibility was concerned, the 
Minister* Governors should dismiss, or call for the resignation of 
the Ministers. Lord Zetland said that “he did not 
think it would really be wise, or in accordance with the intention 
of Parliament, to lay down in those circumstances that the 
Governor must necessarily call for the resignation of the 
Ministers.” “After all, the relations of a Governor with his 
Ministers,” observed Sir Maurice Hallet, are not those of a- 
master and his servants ; rather they are partners in a common 
enterprise—the good government of the Province.” The Governor 
has become a part of the legislature for the first time by the Act 
of 1935. The king’s address in England is thrown open to debate 
in Parliament, but the Governor's address is not open to 
debate, nor does it contain the legislative programme of 
Ministers. 

VII. Powers and Functions of the Governor 

The Governor is the pivot round which the whole of provincial 
administration rotates. In normal and ordinary circumstances, 
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the Governor accepts the advice of Ministers. But the 
Governor may not accept the advice tendered to him by ,, ,. , 
his Ministers and exercise his individual judgment judgment'of 
This term is used with reference to matters within OTemDr 
the purview of the Ministers, that is with regard to the power 
of the Governor to disregard the advice of the Ministers, where 
they are entitled to give advice The Governor may exercise 
his ‘individual judgment’ (a) whenever any of the ‘special res¬ 
ponsibilities’ is, in his-opinion, involved and (b) whenever any 
of the powers conferred upon him by the Act speci¬ 
fically require him in their exercise to use his individual 
judgment The term ‘discretion’ of the Governor is 
used in connection with those matters in which the Ministers are 
not entitled to give any advice at all These include the adminis¬ 
tration of Excluded Areas and matters left by law to the 
Governor’s own discretion 

The Governor has Special Responsibility in respect of (a) 
the prevention of any grave menace to the peace or tranquility 
of the Province, or any part thereof , (b) the safeguarding of 
the ligitimate interests of minorities , (c) the securing to the 
members of the Public Services ol any lights provided for them 
by the Constitution and the safeguarding of their legitimate 
interests , (d) the prevention of commercial discn- Specla , 
mination , (e) the protection oi the rights of any 
Indian State , (f) the administration of areas declared exerei«d 
to be Partially Excluded Areas , and (g) securing the Governor 
execution of orders lawfully issued by the Governor- JUdn-’du.i 
General The Governors of the North West Frontier ,ud < m * nt 
Province and of Sind aie respectively declared to have in addition 
a special responsibility in respect of (h) any matter affecting 
the Governor's responsibilities as Agent of the Governor-General 
in the Tribal and the Trans-Border Areas ; and (i) the adminis¬ 
tration of Sukkar Barrage and Canals Scheme (j) Thg Governor 
of Central Provinces and Berar is required to see that a propor¬ 
tion of revenue is spent on Berar The term ‘legitimate interests 
of Minorities’ is extremely vague There is no clear-cut definition 
of minorities , any section of the people may form an organisa¬ 
tion to promote their particular interests by invoking the 
Governor’s protection The Sanatanists may claim protection 
when a desirable piece of social reform is proposed by Ministers, 
the landholders may claim protection if by any law their econo¬ 
mic rights are threatened But the Joint Select Committee 
made'it plain that “this speoial responsibility is not intended to 
enable the Governor to stand in the way of social or economic 
reform merely because it is resisted by a group of persons who 
might claim to he regarded as a minority ” It must be stated, 
however, that though at the time of inauguration of the Constitn- 
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tion the nationalists and especially, the Hindus of Bengal were 
vehemently opposed to the Special Responsibilities of the Gover¬ 
nor, yet on more than one occasion the Bengali Hindus have 
invoked the protection of the Governor. 

Besides his special Responsibilities, the Governor can 
exercise his individual judgment m the appointment and 
dismissal of the Advocate-General, as also in regard 
efe«rei«* to the determination of his remuneration During 
Governor'* the twenty-eight months of Congress Ministry the 
ludgmfn* 1 Governor has played generally the part of the consti¬ 
tutional head of the State In Bihar the Governor, 
on the advice of the Ministry, appointed Mr Baladeva Sahay, 
a staunch Congressman as Advocate-General The Governor 
has also the right of exercising his individual judgment in the 
appointments and postings to the reserved posts In this case 
too the head of the Province has been normally guided by the 
advice of his Ministers 

It is wrongly assumed by many that the Ministers’ advice 
in matters relating to the ‘Special Responsibility’ of the 
Governor will be invariably disregarded But the Joint Select 
Ministers Committee has stated and the Governor of Bihar 

conauiud reiterated that “in no sense does it define a sphere 

from which the action of Ministers is excluded 
In our view, it does no more than indicate a sphere of action 
in which it will be constitutionally proper for the Governor, 
after receiving ministerial advice, to signify his dissent from it 
and even to act m opposition to it, if in his own unfettered 
judgment he is of opinion that the circumstances of the case so 
require.” 

The Governor has “Special Powers” over and above his 
“Special Responsibility” m matters of Jaw and order If he 
thinks that the peace or tranquility of the Pro¬ 
power and VlUCe is menaced by persons meditating crimes of 
Vl °lence for the overthrow of the Government, he may 
of»« declare that any of his functions shall be exercised at 
his discretion. In exercising powers at his discretion 
be need not consult his Ministers He may authorize some 
official to speak in the Legislature on these issues He may also 
in hie discretion make rules providing that information in relation 
to the sources from which information has been obtained regard¬ 
ing such criminal intentions shall not be divulged to any other 
person ( including Ministers ) except on his direction. The 
Governor in his discretion may preside at meeting of the Council 
of Ministers. The Governor in his discretion can summon or 
prorogue the Legislature or dissolve the Legislative Assembly. 
The King of England dissolves the House of Commons on the 
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advice of the Prime Minister, bat the Provincial Governor may 
disregard the advice of his Ministers lft the matter of dissolving 
the Lower Chamber The Governor, again, decides in his dis¬ 
cretion any dispute whether any proposed expenditure falls 
within a class of expenditure charged on the revenues of the Pro¬ 
vinces, which is not subject to the vote of the Provincial Legis¬ 
lature Discussion of or asking questions on any matter con¬ 
nected with the relations between His Majesty or the Governor- 
General and any foreign State or Prince is prohibited unless the 
Governor in his discretion consents to such discussion 

Besides these the Governor is to act in hm discretion m the 
following matters (a) To choose, summon and dismiss Minis¬ 
ters , (b) To determine the salaries of Ministers pend Qther 
ing their determination by the provincial legislature , aucret.on- 
(c) To prevent cntnes of violence intended to over- of*t£« w "* 
thiow the government established by law , (d) To Go * ernor 

summon a joint session of the legislature before the normal lapse 
of time when a Bill affects finance or special responsibilities ; 
(e) To assent to the Bills passed in the legislature, or to withhold 
assent therefrom or reserve them for the consideration of the 
Governor-General or to return the Bills to the legislature with a 
message to reconsider , (f) To certify that the discussion of a 
Bill, clause or amendment is dangerous to peace and tranquility 
and thereby stay proceedings , (g) To promulgate ordinances for 
satisfactory discharge of his ‘discretionarj' and ‘individual 
judgment’ functions , (h) to enact Acts tor the discharge of his 
functions with the concuuence of the Governor-General in his 
discretion , ( 1 ) To take over the Government of the province by a 
proclamation in the event of a break-down of the constitutional 
machinery and to levoke such proclamations with the concurrence 
of the Governor-General in his discretion , (j) to give previous 

sanction to legislation which affects the Governor’s Act or 
Ordinance or any Act relating to police lorce , (k) To give 

previous sanction to Bills amending the order-in-council or rules 
under it by which the duties and powers of the provincial Audit- 
General are defined , (1) To give previous sanction to Bills 
endowing the High Court with original revenue jurisdiction ; 
(m) To decide when the Public Service Commission should be 
consulted as to appointment to the High Court Staff, to appoint 
the Public Service Commission and to frame regulations for the 
purpose , to give previous sanction to Bills providing for addi- 
tional,functions of the Public Service Commission , (n) To give 
previous sanction to Bills abolishing or restricting protection of 
public servants , (o) To give previous sanction to Bills relating to 
land acquisition , (p) To appoint thd Governor’s secretarial staff 
and to determine their remuneration , (q) To make nominations 
to the Legislative Council , (r) To discharge functions as agent 
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to the Governor-General in relation to tribal areas, defence, 
external affairs or ecclesiastical affairs. If any difference of 
opinion arises as to whether any matter is or is not such as to 
which the Governor is, by or under the Act required to exercise 
his discretion or individual judgment, the decision of the Gover¬ 
nor in his discretion is final. 

In all matters in which the Governor is to act in his 
Swtotlu discretion he is under the superintendence of the 
G«n»S° r Governor-General in his discretion. This subordination 
restricts the so-called antonomy of provinces. 

The Governor has been endowed with considerable legislative 
power, (a) Section 75 gives an absolute veto power to the 
Governor to be exercised in his discretion, (b) The 
Legislature Governor may reserve a Bill passed by the Legislature 
Governor for the consideration of the Governor-General. The 
Instructions require that any Bill shall be reserved if it 
is repugnant to an Imperial Act, seriously derogates from the 
position of the High Court, affects the Permanent Settlement or 
appears to provide for discrimination, (c) He has the power to 
prevent discussion of auy BiU or clause or amendment which is 
likely to affect his responsibility for peace and tranquility. All 
amendment or repeal of the Police Acts require his previous 
assent, (d) The Governor is empowered at his discretion to 
present, or cause to be presented, a Bill to the Legislature with a 
Message that it is essential having regard to any of his Special. 
Responsibilities, that the Bill should become law before a date 
specified in the Message, and to declare by Message in respect 
of any Bill already introduced that it should for similar reasons 
become law before a stated date in a form specified in the Message 
If before the date specified the Bill is not passed, or is not 
passed in the specified form, as the case may be, the 
Governor'* Governor will be empowered at his discretion to enact 
it as a Governor’s Act, either with or without any 
amendments made by the Legislature after receipt of his Message. 
It may be noted that no act of the Provincial Legislature is 
complete without the Governor’s assent ; but no Governor’s Act 
requires the consent of the legislature to be binding. 

The Governor can issue two kinds of Ordinances, one at the 
instance of Ministers, and the other at his discretion, (e) The 
Two kind* first. under Section 88 can be issued by the Governor 
, of in consultation with his Ministers, when the Legisla- 
Ordinmcei j. are j g no (. m seas ; on ; but it would cease to be opera¬ 
tive within a fortnight of its presentation to the Legislature. The 
Governor is obliged to call a meeting of the Legislature once in 
twelve months only. Thus, the Ministers and the Governor 
combined would be able to pass temporary legislation on all 
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subejcts which would remain m force as long as the Governor 
did not call a meeting of the legislature (f) The Governoi may 
also, in matters involving his discretion or individual judgment, 
issue Ordinance with six months’maximum duration, hut capable 
of being extended for a further period of six months Unless 
his pievious sanction is given, no Bill 01 amendment can be 
introduced oi moved in the Provincial Legislatuie which repeals, 
amends or is repugnant to any Goveinoi’s Act or Ordinance 
promulgated in his discretion by the Governoi or any Act 
relating to any Police Force The Governor in his discretion 
is empowered to make regulations—general or particular—making 
it unnecessary to consult with the Public Service Commission 
in making certain appointments “Taken collectively”, obseives 
Prof K T Shah, “the effect of all these powpis and functions, 
to be exercised by the Governor in his discretion, is that 
substantially the most important part of the executive work is re¬ 
moved fiom the spheie of the Governor’s constitutional advisers ” 

(g) Over'and above these powers, the Governor is empowered 
to issue Proelamation By Proclamation he may suspend the 
Provincial Constitution and to approjiriate all or any 
of the powers of any provincial body “buch a Pro- oftheAct 
clamation by a Governoi may be rwokel or vaned by p“we™on‘ 
a subsequent Proclamation A Pioclamation under down^f'the 
this section shall be communicated foithwith to the Con,ti,0,ion 
Secretary of State and shall be laid by him before both Houses 
of Parliament Unless it is a Proclamation revoking a previous 
Proclamation, such a Proclamation by a Governor shall cease to 
operate at the expiration of six months But such a Pioclamation 
unless revoked shall continue in force for a further period of 
12 months if and so often as a resolution approving the continu¬ 
ance of the Proclamation is passed by both Houses of Paiharuent 
No such Proclamation, however, shall lomain in force in any 
case, for more than three years ’ Proclamations of such a kind 
have been issued by the Governois of Madras, Bombay, U P , 
C P , Bihar, Orissa and N W F P in November, 1939 The 
effect of such Proclamation has been to restore the purely 
bureaucratic system of government ab it prevailed before the 
establishment of Provincial Legislatmes Laws made under the 
Proclamation have a duration of two yeais and after its expiry 
is subject to repeal or re-enactment by the appropriate legisla¬ 
ture But no such Proclamation shall m anv case remain m 
force f<y more than three years 

Financial burdens on the Province may conceivably be imposed 
by Governor's Act or an Ordinance The Governor Govenior ., 
authenticates a schedule of grants made, to which he po«er ow 
may add grants refused or reduced where his respon- ln *“ c * 
abilities are concerned 


7K 
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Tbe Governor possesses the power of summoning, proroguing 
and dissolving the legislature and appointing its place of meeting 
Governor's ^ 1S discretion. He is given a special position as 
jower^ow regards Excluded or Partially Excluded areas'. In 
ani Exciud- Excluded areas the Governor himself directs and 
ed Ar«.s controls the administration ; in the case of the latter 
he is declared to have a Special Responsibility. In neither case 
does any Act of the Provincial Legislature apply to the Area, 
unless by direction of the Governor given at his discretion. 


VIII. The Position and Powers of Ministers 


The legal status of the Provincial Ministers is defined by 
Section 51 of the Actr, which lays down : “(1) The Governor’s 

Ministers shall be chosen and summoned by him, shall be sworn 
as members of the Council, and shall hold office during his 
pleasure. (2) A Minister who for any period of six consecutive 
. , months is not a member of the Provincial Legislature 

of shall at the expiration of that period cease to be a 
”**” Minister. (3) The salaries of Ministers shall be such 
as the Provincial Legislature may from time to time by Act 
determine, and until the Provincial Legislature so determine, 
shall be determined by the Governor provided that the salary of 
a Minister shall not be varied during his term of office. (4) The 
question whether any, and if so, what advice was tendered by 
Ministers to the Governor, shall not be enquired into by any 
court (5) The functions of the Governor under this Section 
with respect to the choosing and summoning and the dismissal 
of Ministers and with respect to the determination of their 
salaries, shall be exercised by him in his discretion.” 

The Act does not limit the number of Ministers in any 
Province. There is no uniformity regarding the number of 
„ . . Ministers in the different provinces. In Bengal, as 

salary etc. of many as 12 Ministers were appointed at one time ; in 
" ' Madras there were 10, in Assam 8, in Bombay 7, in 
the Punjab, Sind and U. P. 6 each, in C. P. 5, in Bihar and the 
N. W. F. P. 4 each and in Orissa 3 Ministers. The salary 
drawn by Congress Ministers was rupees five hundred per month. 
Besides the salary, the Ministers are allowed to draw certain 
allowances, travelling expenses, halting charges, etc.* In the 
Congress Provinces all the Ministers draw the same scale of pay; 
but m the non-Congress Provinces the Prime Minister takes the 


* The total annual expenditure per Minister in Bihar was Rs. 11,050 ; in Bind 
18,450 ; in Madras 13,450 ; in U. P 12,888 ; in Bombay 11,186 ; in Assam 11,644 ; 
In Orissa 10,775; in 0. P 9,443. Taking into consideration the number of 
Ministers, the Madras expenses on Ministers stand highest among the Congress 
Provinces. 
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highest salary and difference also exists in the salary drawn by 
different Ministers. The expenditure on the salarj of Mintsters 
in Bengal is the highest in the whole of India. Under the Mont- 
ford Constitution the Ministers and the Executive Councillors 
ip Bengal used to get rupees fifteen per day as daily allowance 
while on tour in addition to actual first class tickets for them¬ 
selves and third class tickets for their servants, the number not 
exceeding four in the case of the former But under the present 
administration, the Ministers get, while on tour, rupeeb twenty- 
five per day as daily allowance m addition to four first class and 
ten third class servants' tickets. In contrast to this, it may be 
pointed out that in the N. W. Frontier Province the Ministers 
used to take rupees four per day as halting allowance. 

When the Government of India Act was pisied and the 
Instruments of Instructions were issued, Indian publicists and 
politicians thought that the inode of appointment of 
Ministers, the Special Powers, the Special Respond- Mimit°"r. 0 L 
bilities, arid the Discretionary Powers of the Governor 
will reduce the Ministers to mere figureheads But 
the experience of the working of the Provincial Constitution 
during the last twenty-eight months his shown the baselessness 
of such apprehensions The Instruments of Instructions mention 
the desirability of having regard to communal claims in the 
appointment of Ministers It was apprehended that the repre¬ 
sentation of different communities in the Ministry would destroy 
its homogeneity and stand in the way of realisation of collective 
responsibility But it was forgotten that the Governor can not 
force the Premier to accept his nominee in the Council of 
Ministers The Governors have exercised as much influence ae 
Queen Victoria is known to have exercised in the selection of 
Ministers, leaving the ultimate decision to the Premiers. 
Actually the leaders of the Majority Party or Coalition Party 
generally took care to appoint some Ministers from the Minority 
Communities belonging to their own party * In one Province 
the Governor was memorialized to include a representative of a 
minority community in the Ministry, but he refused to exercise 
his discretion. 

There are, however, two remarkable deviations from the prac- 

* In Assam the Bardoli Cabinet contained 3 Muslims, 3 Caste Hindus and 

2 Members of the Scheduled Castes. The Huq Ministry contains 6 Mussulmans, 

3 Caqto Hindus and 2 Scheduled Caste members. The Bihar Congress Ministry 
contained 2 Caste Hindus, 1 Mussalman and 1 Harijan The Bombay Congress 
Ministry had 8 Hindus, 1 Mussalman and 1 Parsi. The C. P. and Orissa Congress 
Ministries did not contain any Mussalman, The Madras Congress Ministry was 
composed of 8 Caste Hindus, 1 Brahmo, 1 Mussalman and I Indian Christian. In 
the North West Frontier there were 3 Mussalmans and 1 Hindu ; in Sind 2 Hindus 
and 4 Mussalmans ; in the U. P. 2 MussalmanB and 4 Hindus in the Ministry. 
In the Punjab there are 8 Musalmans, 1 Sikh and 2 Hindu Ministers. 
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tice of responsible government as it obtains in England. In 
D<*utions England, the House of Commons can propose a reduc- 
from the tion to the salary of Ministers at the time of budget 
responsible discussion Such a proposal offers opportunity for 
government crl £ IC | Sm 0 f Department in charge of a particular 
Minister But in the Indian Provinces the Ministers’ salaries 
have to be settled by au Act of the Provincial Legislature, and 
once settled they caunot be amended during the tenure of office 
of these Ministers The Provincial Legislature, however, can 
pass a vote of no-confidence against a particular Ministers or 
against the whole Mimstrv In theory, the Ministers hold office 
so long as the Governor pleases to allow them to retain office, 
but in practice the Ministers remain in office so long as they enjoy 
the confidence and command the support of the Legislature. 
Another deviation fioin the Convention of the English Constitu¬ 
tion is that the King nevei attends Cabinet meetings , whereas 
the Governor is entitled to preside at Cabinet meetings and to 
obtain all the information lelating to every subject in an\ depart¬ 
ment of his Government from his Ministers or from his Secreta¬ 
ries. It is difficult to say to what extent the Governors exercise 
their power and influence m the Cabinet meetings 

The Ministers in Congicss Prounees enjoyed immense popula¬ 
rity and esteem No Governor, not even a Governor-General has 
ever received suen ovation from the people as the 
Congress Ministeis got in Bihai I have got no 
Mmwter. personal knowledge of the power and influence exercised 
by Ministers in other Provinces But generally speak¬ 
ing, it may be said that the Ministers in every Congress Province 
were acclaimed eveiywhere as their own men by the people The 
Ministers have not got the power to introduce the “Spoils 
System,” they cannot reward their supporters with high posts in 
the I. P. S , ICS, etc, the Congress Ministers refused to 
recommend any man tor honorary titles , yet they exercised great 
influence. “All the opportunity that the Indian politician in 
power,” says Prof, K T. Shah, “will have to reward his followers, 
and to maintain their continued support in the Legislature as 
well as in the countrv, is to be found in such patronage for 
employment, which, under the Law and the Rules made for the 
purpose, is in the power of the Ministers, singly or in Council ; 
and in those trends of policy which might provide the bigger 
figures in the economic world with larger and more numerous 
opportunities for exploiting the country ” For obvious reasons 
examples of the exercise of such patronage cannot be discussed at 
present. 
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IX. Relation between Governor and Ministers 

. 0r 

Nature of Ministerial responsibility 

The function of the Council of Ministers, as laid down m 
Section 50 of the Act of 1935, is to ‘aid and advise’ the Governor. 
The King of England does not preside over the 
Cabinet meetings, but the Governor of an Indian 
province does preside over the deliberations of the 
Ministers This undermines the sense of joint responsi¬ 
bility of the Ministers The Goveinot may influence 


Governor 
ptcvidps 
over minis¬ 
terial deli¬ 
berations 

them to 
Ministers are 


adopt a particular course of action, for which the 
held responsible 

The responsibility of Ministers is seriously affected by Section 
52 which enumerates the Governor’s Special Kesponsibilities In 
the discharge of lus Special liesponsibilities the Governor Speclal 
may not be guided by the advice of his Ministers. In power. «nd 
the large field ot Ins discretional v powers the Governor s«^mn- 
need not consult his Ministeis at all Law and order of'tbc* 
have been transferred to the Ministers, but the Go,rt!tnor 
Governor retains huge powers over these Departments Section 
56 empowers the Governor to exercise his individual judgment 
with regard to the Police Pules Section 57 states that when the 
Governor is convinced that peace oi tianquihty of the Provinces 
is being endangered bv the opeiation of any person committing, 
or conspiring, piepaung , or attempting to commit crimes of 
violence which in the opinion of the Governor aie intended to 
overthrow the Government, the Governor to that extent shall be 
able to exercise poweis in his discretion toi quelling such distur¬ 
bances, and he may authorise an official to speak and take part in 
the proceedings of the Legislature This provides practically for 
partial assumption of power by the Governor when he is 
convinced of the necessity of doing so This power is different 
from the power conferred on him by Section 93 where-under the 
whole machinery of provincial Government may be brought 
under the control of the Governor Section 58 provides that the 
sources of information in respect of crimes of violence tending to 
the overthrow of the Government should not be disclosed with¬ 
out the direction of the Governor The poweis of the Governor 
to promulgate Ordinances and enact Governor’s Acts also restrict 
the field of ministerial responsibility 

Thft. Minister is responsible for every act of the members of the 
Civil Service employed in the Departments in his charge. But 
he has little power in the matter of appointment, 
dismissal or punishment of the Imperial Services The j{£“ 
permanent Secretary of a Department is an I. C. S gjJ} 
and he has access to the Governor to keep the latter 
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informed of the work of his department. He has direct responsi¬ 
bility for ascertaining what matters are to be referred to the 
Governor or the Public Service Commission. Such powers and 
responsibilities of the members of permanent Service are detre- 
mental to the responsibility of Ministers to the provincial 
legislature 

According to the Act of 1935 it is not obligatory on the Council 
of Ministers to act collectively so that the sense of collective 
responsibility may develop In the Congress Ministry of C P 
con c rivt Mr I QS0 °f Shareef, Minister of Justice, was 
r» P on>L C charged by the Congress Working Committee with 
bi,ity miscarriage of justice and was called upon to resign. 

He had to resign, but his resignation did not affect the position of 
his colleagues in the Ministry The C P Ministers did not care 
to abide by the decision of the Chief Minister, Dr N B Khare 
When Dr Khare resigned, his colleagues Mi R 8 Sukla, Pandit 
D P Misra and Mr K D Mehta did not care to resign They 
said that they could not resign without the instructions of the 
Congress Parliamentary Sub-Committee Such a plea is a nega¬ 
tion of the doctrine of collective responsibility The three 
Ministers practically said that they were subordinate to the 
Congress Parliamentary Sub-Committee, and not to the Chief 
Minister The Governor dismissed them from office and asked 
Dr Khare to form a new Cabinet Di Khare formed a new 
Cabinet excluding the three ministers from it But the Congress 
Working Committee charged Dr Khare with indiscipline and 
forced him to resign Another instance of disregard of the Chief 
Minister’s wishes took place in Bengal, when Mr Nansher All 
refused to resign at the express suggestion of Mt Fazlul Huq, 
the then Chief Minister of Bengal The whole Cabinet had to 
resign on the 22nd of June, 1938 with a view to eliminate Mr. 
Nausher All from the Ministry, which was reconstituted imme¬ 
diately afterwards The lack of collective responsibility is also 
illustrated by the resignation of Mr Nalimranjan Sarkar from the 
Coalition Ministry of Bengal in December, 1939 He did not 
agree to the demand of his colleagues that after the war the new 
Constitution should be based upon the consent and approval of 
minorities Mr Sarkar remained neutral at the time of voting 
this resolution The Coalition Party passed a vote of no-confi¬ 
dence at its own Party meeting against Mr Sarkar He resigned 
from the ministerial but stated that under Section 64 of the Act 
an individual Minister was entitled to express his own views, 
and that in a Coalition Cabinet a Minister was entitled to exercise 
his freedom of vote and speech in an individual way. The same 
claim was put forward in the Conference of Ministers held at 
Karachi during the Christmas Week of 1943. The Conference 
resolved that “Joint responsibility might be relaxed in highly eon- 
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troversial and political matters where different parties forming 
Coalition Ministries did not agree.” But it may be pointed out 
that joint responsibility does not mean day to day functioning of 
Government but assumes that Ministers who have formed a 
Coalition have reached a political understanding on general policy. 
If the Karachi formula be adopted as a guiding principle for 
forming a Coalition Ministry, the ministerial body would be 
reduced into a group of politicians sharing the spoils of office. 

The Governor of C. P. dismissed three ministers of the first 
Khare ministry indeed, but this was done on the advice of Dr. 
Khare himself. The dismissal of the late Khan Bahadur 
Allah Bux, the Chief Minister of Sind on October 10, oZ'SKIll!. 
1942 is the only real instance of the Governor’s exercise 

the power of dismissing ministers Mr Allah Bux 
had renounced his titles as a protest against the repressive policy 
of Government of India during the August disturbances. The 
Governor, probably at the direction of the Governor-General, 
informed him that he ( Mr Allah Bux ) did not possess the 
Governor’s confidence and that he could not in consequence 
continue to hold office Lord Linlithgow in his statement which 
led to the assumption of office by the Congress Party 
in 1937 gave the undertaking that Governors would 
not interfere in day-to-day administration But condi- 
tions of war have altered the circumstances in that a 
Governor can not allow a situation to develop through *»«>«» *«- 
the action or inaction of his Ministers, which might 
threaten the peace and tranquility of the province or impede the 
efficient prosecution of the war Such a situation may arise, 
for instance, in the field of food or public health or labour. But 
whereas in peace tune a Governor could afford to sit back and 
allow his Ministry to learn by trial and error, he has now to keep 
3onstant watch to determine whether his special responsibility is 
□ecessitated by any action or inaction of his Ministers. The 
Governor of Sind has issued under his Special Besponsiblity an 
anti-hoarding order for wheat, making it an offence for anybody 
to keep more than a certain amount of wheat after January 15, 
L944 The Ministers informed the Governor that they would not 
be a party to any policy of rationing, procurement and requisi¬ 
tioning as their power had been taken away by the direction of 
the Government of India under Section 126A. They said 
that they could not shoulder any responsibility Without power. 
Under%uch circumstances they should have resigned instead of 
satisfying themselves and their constituencies by issuing a state¬ 
ment merely 

Mr. A. K Fazlul Huq in his statement id the Legislative 
Assembly on the 5th July. 1943, ( i.e., after bis resignation ) 
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brought a series of charges against the Governor for 
Mr.Fulul interfering in day-to-day administration. He said that 
W the Governor used to “monopolise all the discus- 
GovCTnor'» sions and practically forced decisions on his Minis¬ 
ters, (2) that the Joint Secretary, Commerce and 
Labour Department was ordered by the Governor to rgmove nee 
from t"he three excess districts without consulting or informing 
the Minister-in-charge, (3) that boats were removed without the 
knowledge of the Cabinet or Home members, (4) that heavy 
collective fines were imposed inspite of the piotest of the Chief 
Minister, (5) that politically suspected persons were arrested 
without consulting the Ministers, etc etc He further stated 
that the Government of India Act was bad enough,” and “is 
no better than a clever subterfuge by which the permanent 
officials have got all the powers hut no responsibility, whereas 
the Ministers have got all the responsibility, and no power 
But the camouflage with which the Act abounds is so 
transparent that it is not difficult to detect that beneath 
the pretentious device of Ministers functioning in a system 
of provincial autonomy, the real power is still vested m 
the permanent officials , the Ministers have been given a 
mockery of authority and the steel frame of the Impenal services 
still remains intact, dominating the entire administration, and 
casting sombre shadows over the activities of Ministers ” The 
former Chief Minister of Bengal has expiessed his ideas here 
with his usual hyperbolic figure of speech His complaints 
sound like those of the fox saving that the grapes are sour If 
the Governor’s interference had been so vexatious and if t^e 
Imperial Services dominated the Ministers so much why did he 
cling to office for six long jears ’> He should at least have 
resigned along with Dr Symaprasad Mookerjee The experience 
of the Congress Ministers has not been like that of Mr Huq 
Many of them stated that they got whole-hearted -co-operation 
from the members of the Services 

X. Position of the Services 

Members of the All-India Services, consisting of the Civil 
Service proper, the Indian Police Service, the Service of Engi¬ 
neers, the Medical Service, the Educational Service, the Agri¬ 
cultural Service and tl e Yeterinary Service, as well as those of 
Provincial Services, carry out the routine business of administra¬ 
tion under the Ministers The tradition of government in India 
encouraged the Government servants to look upon themselves as 
the governing class In fact, members of the Civil Service had 
so long occupied the key positions in the Legislature, Executive 
and the Judiciary and had actually framed the policy of the 
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Government. They were deprived of the power of laying down 
policy to some extent by the Act of 1919, bnt as Executive 
Councillors and Secretaries they wielded considerable influence 
in the determination of policy. The Act of 1935, however, 
divested them of all responsibility as regards general policy of 
administration, which is to be laid down by the Ministers. 

Much of the success of the government depends, however, on 
the loyalty, happiness and contentment of the Services. The 
Constitution, therefore, guarantees the tenure of office, emolu¬ 
ments and other privileges of the members of the Services. The 
Joint Select Committee summarise the rights of the officers 
appointed by the Secretary of State which are protected by law : 
(a) a right of complaint to the Governor or Governor-General 
against any order from an official superior affecting his conditions 
of service ; (b) a right to the concurrence of the Governor or 
Governor-General to any order of posting or to any order affect¬ 
ing emoluments or pensions, and any order of formal censure ; 
(c) a right of appeal to the Secretary of State against orders 
passed by an authority in India of censure or punishment or 
affecting disadvantageous^ his conditions of service and termina¬ 
ting his employment before the age of superannuation , (d) regu¬ 
lation of his conditions of service ( including the posts to be held ) 
by the Secretary of State, who will be assisted m his task by 
a body of Advisers of whom at least one-half will have held office 
for at least ten years under the Crown in India ; (e) the exemp¬ 
tion of all sums payable to him or to his dependents from the 
vote of either Chamber of the Legislature. It will thus be seen 
that if the Governor or the Governor-General wishes to exercise 
his power of protecting the Services, the Ministers are restricted 
as regards postings, allocation of work, reorganisation of services 
and functions and other inatterb which relate to the enforcement 
of policy and the efficiency of administration. 

But no Governor has in the least encouraged the Services to 
defy the Ministers. The Civil Services have been asked to carry 
out the policy laid down by Ministers irrespective of their own 
likes or dislikes. “It is only by rigid avoidance", said Sir John 
Anderson in August, 1937, “of party connexion that a Civil 
Servant can give the unquestioning and unquestionable loyalty 
which every lawful Government is entitled to expect from him 
in the formulation, and the carrying out of its administrative 
policy.” The Governor has, indeed, upheld the claims of the 
members of the Services whenever any gross injustice was threa¬ 
tened, such as in the case of proposed reduction in the salary ; 
but cases of such injustice have been rare. On the whole the 
Ministers of most of the Provinces had excellent relation with 
the members of the Services One Chief Secretary in a Con¬ 
gress Province was bold enough to issue a circular to all Depart- 

76 
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ments to ignore the Orders of Ministers which did not purport to 
emanate from a Secretary The Chief Secretary came to realise 
his mistake very soon Such cases of defying the authority of 
Ministers have been extremely rare It must be said to the 
credit of the Services that they have adopted themselves to their 
new role, within a very short period and have carried out the 
policy of the Ministers with singular loyalty, devotion, and even 
enthusiasm As an example of devoted enthusiasm of the Public 
Services we may mention the work of all grades of Educational 
Service, from the Director of Public Instructions and the Secretary 
of the Mass Literacy Committee (Prof Bhupati Bhusan Mukher- 
jee ) to the Sub-divisional Inspectors of Schools m connection 
with the Mass Literacy Campaign in Bihar, inaugurated by Dr. 
Syed Mahmud, the Education Minister The experience of 
actual working of the Constitution has belied all the dark 
prophesies made by the publicists in India A critic like Sir 
Shafa’at Ahmad Khan, whose views are usually sober and mode¬ 
rate, wrote three years ago, that “there can be no genuine 
Provincial Autonomy without control over the Services, and the 
anomalous and illogical position which has been a fruitful source 
of misunderstanding in the past will be perpetuated It will 
provide recurring causes of irritation and suspicion between 
Ministers and Executive heads of their Departments, and will 
clog the wheels of the administrative machinery ’’ But Mr C 
Itajagopalachariai and Mrs Vijaya Lakshmi Pandit have un¬ 
hesitatingly testified to the loyal co-operation they received from 
the membeife of the Services During the last two years the 
members of the Services have been quietly pushed to the back¬ 
ground by the personality of Ministers in almost all the 
Provinces 


XI. The Public Service Commission 

The Provincial Public Services are recruited by the advice 
of the Provincial Public Service Commission The Governor, 
Members m ^ ls discretion, appoints the Chairman and other 
Commission rnem b ers of the Commission At least one-half of the 
members of the Commission must have served the 
Crown, in India for at least ten years on the date of their appoint¬ 
ment Decently in an eastern Province mter-provincial jealousy 
led to an agitation against the appointment of a member to a 
Provincial Public Service Commission , but the Governor stood 
firm in his decision Some Provinces have their own separate 
Commission, while other Provinces, like Bihar, Orissa and the 
C P and Berar, maintain a Commission jointly 

The duties of the Federal and Provincial Public Service 
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Commissions are laid down m Section 266 of the Act as follows 
(1) To conduct examinations for appointments to the D t f 
service of the Federation and the Provinces respec- theCom°mU- 
tively (2) If required by any two or_more Provinces ,ion * 
so to do, to assist those Provinces in framing and operating 
schemes of joint recruitment for their forest services, and any 
other services for which candidates possessing special qualifica¬ 
tions are required (3) The Secretary of State as respects 
services and posts to which appointments are made by him, the 
Governor-General in his discretion as respects other services and 
posts in connection with the affairs of the Federation, and the 
Governor in his discretion as respects other services and posts in 
connection with the affairs of a Province, may make regulations 
specifying the matters, on which either generally or in any parti¬ 
cular class of case, or any particular circumstances, it shall not be 
necessary for a Public Service Commission to be consulted 
But, subject.to regulations so made, and to the provisions of the 
next succeeding sub-section, the Federal Commission oi, as the 
case may be, the Provincial Commission shall be consulted (a) 
on all matters relating to methods of recruitment of Civil Services 
and for Civil posts, (b) on the principles to be followed in making 
appointments to Civil Services and posts, in making promotions 
and transfers from one service to another, and on the suitability 
of candidates for such appointments, promotions oi tiansfers , (c) 
on all disciplinary matters , including memorials or petitions 
relating to such matters , (d) on any claim by or in lespect of a 
person who is serving or has setved His Majesty m a civil 
capacity in India, that any costs inclined by him in defending 
legal proceedings instituted against him in lespect of acts done 
in the execution of his duty should be paid out of the revenues of 
the Federation or, as the case may be, the Province , (e) on any 
claim for the award of compensation in lespect of injuries 
sustained by a peison while serving His Majesty in a civil capa¬ 
city in India, and any question as to the amount of any such 
award, and it shall be the duty of a Public Service Commission 
to advise on any matter so referred to them, and on any other 
matter which the Governor-General in his discretion or, as the 
case may be, the Governor in his discretion, may refer to them 
Public Service Commissions have no authority to determine the 
quota of appointments which should go to any particular commu¬ 
nity. Such an allocation of quota is regarded as a Limlt . tion , 
matter'of general policy and as such lies m the hands o» 
of Ministers The Ministers, however, in several ££Lmi°- 
Provmces, have stretched the meaning of the term “ ion * 
‘community’ to the furthest extent Not only are the Caste 
Hindus, Scheduled Castes, Mussalmans, Christians, etc , but also 
the different castes and the Bengalis m Assam and Bihar are 
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treated as separate communities The Public Service Commission 
can hold competitive examinations, but where numerous commu¬ 
nities are entitled to representation in the Services, it is by no 
means certain that the uiQst mentonous candidates will be 
appointed The recommendations of the Public Service Cornmis- 
10 ns are not legally binding on the Ministers Ministers in many 
Provinces are known to have set aside the recommendations of 
the Public Service Commissions In one Piovince, the Public 
Service Commission recommended thiee names in order of merit 
for appointment to a Lectureship in a Government College The 
Education Minister himself came to the College with all the three 
candidates and asked each of them to teach a particular poition 
of a text-book The candidate who w r as able to make the most 
favourable impression on the mind of the Minister, the Principal 
of the College and the head of the Department of the College 
concerned was appointed This sets the model to the mode of 
recruitment to the public setvices But few Ministers have the 
energy, time and the requisite qualification of the particular Minis¬ 
ter referred to here The Public Service Commission is not 
entitled to be consulted in the matte’i of appointment, promotion, 
transfer and discipline of public seivants of subordinate ranks 

XII. Provincial Legislatures 

The Provincial Legislatures do not represent the people in 
general They are composed of representatives of separate com¬ 
munities, interests and sexes The result of such a scheme 
of representation is that some members are representatives of a 
vast number of people, while others represent only a few 
LeinilTturu Though the number of Europeans and Anglo-Indians 
commamtiea is very small in every Province, yet they are given dis- 
proportionately large number of seats The landlords 
may offer themselves as representatives in general cons¬ 
tituencies, and in their specially reserved constitu¬ 
encies , over and above these they can protect their vested inte¬ 
rests through their special representatives in the Upper Chamber 
The framers of the Constitution seem to have been extremely 
solicitious for protecting the vested interests of the merchants, 
manufacturers and landlords Their aim has been fulfilled in 
those Provinces where there is no large majority of homogeneous 
population and where the operation of the Communal Award has 
made it impossible for the true representatives of the people from 
being elected The Communal Award ( August 4, 1932 ), which 
was made by Mr Ramsay MacDonald as Prime Minister, at the 
request of Mahatma Gandhi himself, has in every Province 
assigned a definite number of seats to Mussalmans, Sikhs, and 
Indian Christians. The Award was modified by the Poona Pact 
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which has secured the representation of the Harijans, officially 
known as the Scheduled Castes, 

The Legislature m Bengal, Bihar, Assam, the United Provin¬ 
ces, Madras and Bombay are bi-cameral while in the other five 
provinces it is unicameral The objects of creating 
second Chambers in Provinces were to prevent hasty chamber 
and ill-considered legislation and to protect the vested p 
interests of the richer classes Sir Tej Bahadur Sapru 
voiced the opinion of the general masses of the people when he 
submitted before the Joint Committee that the Provincial Second 
Chambers will be useless and harmful He added “It is 
perfectly true that whenever there are important zemindars', 
there is a demand for the establishment of a Second Chamber, 
but this demand is not endorsed by general public opinion. I 
personally have grave doubts as to whether Second Chambers by 
themselves can effectively protect the interests of the zemindars 
ot otherwise conservative classes I am also more than doubtful 
as to whether constituted as the zemindar class at present is, it 
can supply a sufficient number of men who can effectively dis¬ 
charge the functions of the members of an Upper Chamber as in 
other countries Nor do I feel so confident as Sir Malcolm 
Hailey seemed to be that it would be possible to secure the right 
type of men from among commercial magnates or retired 
members of tlie Judiciary If the Stcotid Chamber’s legitimate 
function is going to be that of a revising body, then I do not 
expect any such icsults to follow ftoin them iu the Provinces of 
India On the other hand, if they are to function merely as 
brakes upon hasty and ill-considered legislation passed by the 
Lower Chambers, one ought not to overlook the danger—by no 
means imaginary—that the Second Chambers may, and probably 
will effectively block all social legislation of a progressive charac¬ 
ter and thus come into conflict with the popular Lower House 
and general public opinions There is also the question of a 
greater strain being placed on the provincial purse by the estab¬ 
lishment of a Second Chamber and we ought not to overlook it.” 
The experience of the last twenty-eight months of the working 
of the Constitution has proved the validity of the 
doubts entertained by Sir Tej But the Upper 
Chambers have failed to block progressive measures 
on account, of the provision regarding joint session of the two 
Houses in cases of conflict between the two. The Congress has 
captured majority of seats in all the Provinces, having bi-cameral 
legislature, excepting Bengal. The following table ( page 607 ) 
illustrates the strength of the opposition in the case of a joint 
sitting of the two Houses. 

The Upper Chambers known as Legislative Councils have a 
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perpetual existence, members holding their seats for nine years 
Term end wlt ^ P eri °dic triennial retirement The franchise is 
composition based on property qualifications, or qualification 

of Second based on service in certain distinguished public offices 
chambers q^g p nncl pi e 0 f composition of Second Chambers is 
not the same in all the six Provinces In Bengal and Bihar, 
27 out of the maximum of 65 and 12 out of the maximum of 30 
members are elected by the Assemblies by the method of single 
transfeiable vote In the other four Provinces all the members 
of the Council are directly elected The Governor has power to 
nominate a few members to the Councils The chart given 
herewith illustrates the composition of the Provincial Second 
Chambers 

The LoweL Chamber, known as the Legislative Assembly has 
p>rty a term of five years as a maximum Even the 

strength Governor cannot extend its life beyond five years After 

Provincial the general election of 1937 the stiength of parties in 
Legislature ( j l ff elen t Provincial Assemblies was as follows 

In Bengal—Congress 52, Independent 113, Muslim League 39, 
Hindu Nationalist 3, Hindu Maha Sabha 2, People s party 36, 
Trippera Knshak Samity 5 In Madras—Congress 159, Indepen¬ 
dent 15, Muslim League 9, Muslim Pi ogress 1, No Party 9, 
Justice 21, People’s Party 1 In Bomba}— Congress 85, Indepen¬ 
dent 39, Muslim League 18, Democratic Swaraj 3, Ambedkar’s 
Party 13, Non-Brahmin 10, Vainashrama 1, Koti Sabha 1, 
Labour 4 In the Punjab—Congress 19, Independent 19, Muslim 
League 1, Unionist 95, Hindu Election Board 11, Ahrars 2, 
Ittihad-U-Millat 2, Khalsa National Board 14, Akali 10, Socialist 
1, Labour 1 In the U P —Congress 136, Independent 43, Muslim 
League 26, Liberal 1, National Agriculturist 22 In the N W F 
Province—Congress 19, Independent 3, Hindu Sikh Nationalist 7, 
No Party 21 In Sind—Congress 7, Hindu 12, Independent 3, No 
Party 1, Sir Ghulam Hussain’s Party 16, United 17, Azad 
Party 1, European 3 In Bihar—Congress 92, Independent 
16, United 6, No Party 32, Depressed 3, Ahrai 3 In the C P. 
Assembly—Congress 70, Independent 19, Ambedkar’s Party 1, 
Independent Labour Party 2, Nationalist Baja Party 1, Nationa¬ 
list 2, Non-Brahmin 3, Hindu Sabha 1, Muslim League 5, 
Muslim Parliamentary Board 8 In the Assam Assembly- 
Congress 33, Non-Congress 14, Muslim League 10, Muslim 
Party 24, Independent 27 In Orissa—Congress 36, Independent 
6, Nationalist 4, No Paity 4, United 6 

It is a noticeable feature of the new Constitution that in 
Bengal, the Punjab, the North-West Frontier and Sind, a small 
Relation Muhammadan majority over any other single group is 
betw«n^the assured In several matters the two Chambers have 
two »■» e q Ua j i e g is i a tive rights But the Legislative Councils 
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Province 

1 CohgresB Members 

1 

Congress MemborB 

Strength ot the 


(numerator) in the 

in the Council 

Ministerial Party 


Assembly (denomina- 


in 

a joint sitting 


tor giving total 
number of Members). 





In the 

case of Bengal the numerator denotes 





strength of Coalition Party. 

i 



Madras 

i 

162 


27 

189 

. majority 


215 


56 

271 

' of 53 


88 


! 13 

101 

, only 2 vote* 

Bombay 

| 175 

t 


j 90 

i 

i 

i 

, 205 

i 

I 

' are needed 
by the Con¬ 
gress Party 
to secure 
majority 

United 

Provinces 

147 

288 


i 

i 

14 

60 

i 

i 

161 

1 288 

, majority 
' of 16 

Bihar 

98 

152 

I 

supporters of 

AIL 

30 1 

No Party system 

108 

182 

, majority 
‘ of 16 


32+26 

Ministry 1 



Assam 

108 


22 




140 Ministerialists J 

31 Ministerialists 

171 

. majority 

Bengal 

250 


65 

315 

’ of 13 


have no voice in the matter of grants and they have no initiative 
in Financial Bills. If a Bill which has been passed by the 
Legislative Assembly and transmitted to the Legislative Council, 
is not presented by the latter to the Governor for the assent 
within twelve months, the Governor may summon the Chambers 
to meet in a joint sitting for the purpose of deliberating 
and voting on the Bill. If the Bill relates to finance 
or a matter of Special Responsibility, the Governor 
may summon the Chambers to meet in a joint sitting for the 
purpose aforesaid, notwithstanding that the said period of twelve 
months has not elapsed, in his discretion. At a joint sitting of 
the Chambers the President of the Legislative Council presides. 

The Speaker is the President of the Legislative Assembly. 
Efficient working of the Assembly- depends largely upon his 
personality and ability to win confidence of all sections 
of the House. He is elected by the House from 
amongst its own members and gets a high salary for 
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his work. “The persons who have been elected Speakers,” 
observes Prof. Gurutnlikh Nihal Singh, “in Provinces under 
Congress rule, are not of the type chosen in England for the 
Speakership. They have taken far too active a part in the 
Congress movement, several of them having suffered imprison¬ 
ment in the cause, to become suddenly indifferent to the fate 
of the Congress or of the movement for national freedom. I 
doubt if it is possible for persons of this type to develop at this 
stage in the life of the nation a purely constitutional mentality 
and to circumscribe their activities within the four walls of the 
Legislative Chamber.” His doubts are justifiable ; the Speakers 
in Congress Provinces have refused to give up their party 
affiliation, but at the same time it must be said that their 
conduct has given satisfaction to all the parties in the House. 
In the non-Congress Provinces the Speakers had at times great 
difficulty in maintaining the dignity of the House and they have 
sometimes been accused of partisanship. 

Ordinary Bills must be passed by both the Chambers, where 
there is a Second Chamber. These may originate in either House. 
Procedure in ^ Bill pending in the Legislative Council which 
hm'.”* ry bas not been P assec * b Y tbe Legislative Assembly 
'* shall not lapse on a dissolution of the . Assembly. 

But a Bill pending in the Legislative Assembly or passed by it 
but pending in the Council shall lapse on a dissolution of the 
Assembly. When a Bill has been passed by both the Chambers 
( or by the Legislative Assembly alone where there is no Second 
Chamber ), it is to be presented to the Governor. The Governor 
may give his assent to it, veto it. or reserve it for the considera¬ 
tion of the Governor-General. 

No proposal for the imposition of taxation or for the appro¬ 
priation of public revenues, nor any proposal affecting or imposing 
any charge upon those revenues, can be made without 
Bin« cy the recommendation of the Governor ; that is to say, 
it can only he made on the responsibility of the 
Executive. The proposals for the annual appropriation of revenue 
are grouped in three categories : (1) those which are submitted 

to the vote of the Legislature ; (2) those which are not submitted 
to the vote of the Legislature though ( with one exception ) they 
are open to discussion ; (3) proposals, if any, which the Governor 
may regard as necessary for the fulfilment of any of his Special 
Responsibilities. 

The following are charged on the revenues, and therefore not 
votable :—(a) The salary and allowance of the Governor and 
other expenditure relating to his office for which 
lt«m* vot * ble provision is required to be made by Order in Council ; 

(b) Debt charges for which the Province is liable 
including interest, sinking fund charges and redemption charges, 
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Composition of the Provincial Legislative Assemblies 



Sikhs have eot 34 seat* for males and 1 seat for women in the Punjab and the N. W. P. P and their total population is 31 lakhs in these two Provinces 
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and other expenditure relating to the raising of loans and the 
service and redemption of debt ; (c) The salaries and allowances 
of Ministers and the Advocate-General ; (d) Expendi¬ 
ture in respect of the salaries and allowances of Judges ^* y c f** cu *" 
of any High Court ; (e) Expenditure for Excluded ”°* 0 yotr 
areas ; sums to meet judgments or awards of court 
and any other sums charged by the Act or any Provincial Act. 
The Governor’s salary is exempted from discussion , but other 
items may be discussed. 

It must be noted that even the rejected items in the demands 
for grants open to voting can be restored by the Governor, if he 
thinks that these involve any of his Special Responsi¬ 
bilities The Provincial Legislature is not the sole o™he ,,on ’ 
authority in legislation The Governor has power to 
legislate in many important affairs The Provincial 
Legislature has neither constituent powers, nor can it 
settle questions of franchise, fix constituencies and decide 
upon the methods of election—all these are settled finally 
bv the British Parliament Moreover, its powers are not final 
even in the subjects declared to be exclusively provincial 
In some cases bills are reserved for the consideration of the 
Governor-General and that of His Majesty The Provincial 
Legislature cannot be said to have been empowered to exercise 
full and absolute control over the Ministers If the Legislature 
proves refractory the Governor can declare a partial breakdown 
of the Constitution and continue to rule woth the help of 
Ministers, provided the Ministers are reasonable enough from 
the point of view of the Governor. 

XIII. The Electorate 

The electoral system of India is based on the principle of 
separate representation of “communities, classes and interests.” 
The electorate is divided into general, with reservation for the 
Scheduled castes, Muhammadan, Sikh, Anglo-Indian, European, 
Indian Christian , Commerce, Industry, Mining and Planting ; 
Land-holders, Universities, Labour, Women, and Backward areas 
and tribes according to the special needs of individual provinces 
The qualifications required for the right of franchise are usually 
payment of taxes, educational qualification and holding of pro¬ 
perty But there is no uniformity in the standard of these 
requisite qualifications between the different communities, nor 
among the different provinces. The franchise has been extended 
to all women (a) who possess a property qualification in their own 
right, (b) who are the widows or wives of men with property 
qualification ; but only one wife of qualified voter can vote. In 
case a person has more than one wife either the first or the one 
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nominated by the husband can exercise franchise, (c) women 
who are the wives of men with a military service qualification 
are eligible for the vote ; (d) who are pensioned widows and 
mothers of Indian officers, non-commissioned officers or soldiers, 
or members of the Regular Forces or of any British India Police 
Force and (e) who have the educational qualification have been 
given the right to vote. 

The franchise has been extended from 3 per cent of the 
population under the Mont-Ford Constitution to 14 per cent of 
the total population The total gross electorate in British India 
is estimated to be 35 million, of whom 29 million are male voters 
and 6 million women voters The percentage of voters to the total 
adult population is 27. In the case of males alone the percentage 
to the total adult male population is 43 per cent Of the women 
voters only 3 lakhs are qualified by education, 20 lakhs by 
property and 40 lakhs by wifehood 

It is superfluous to mention that many of the Indian voters 
are illiterate. They have very little power of judging the merits 
of the programme of different parties Caste, section and religion 
are often the uppermost consideration in the mind of the electors 
Zemindars, money lenders and employers exercise undue influ¬ 
ence on the voters at the time of election Women very often vote 
in the same way as their husbands The prevalence of the 
Purdah system makes it easy for women voters to make false 
personation. A small percentage of voters care to come to the 
polls. In the last general election (1937) the percentage of voters 
who polled to the number of voters in contested Constituencies 
for Provincial Assemblies was as follows . North-West Frontier 
Province 72 8%, Assam 71 35%, Punjab 63 7%, Bihar 59 22%, 
Orissa 58 87%, U P. 58 3%, C. P & Berar 54’8%, Sind 54 2%, 
Bombay 51 7%, Madras 51 6%, Bengal 40 5% It is curious that 
in the advanced provinces like Bengal, Madras and Bombay the 
callousness of voters was most pronounced It is also noticeable 
that larger the total number of voters in a Province, the lower the 
number of voters coming to the polls Thus, Bengal (6,695,483) 
and Madras (6,436,760) having the largest number of voters 
recorded the lowest percentage of votes ; while the percentage of 
votes recorded was highest in the North-West Frontier Province 
and Assam because in these two Provinces the total number of 
voters was 246,609 and 815,341. The reluctance to go to the 
polls is more marked among women than among men. In Bengal, 
where there were nearly nine lakhs of women voters, and where 
there are so many leaders of women movement, only 46,758 
women voters, that is 5'2 per cent of the total strength cared to 
exercise their franchise The experience of the first general 
election with the enlarged electorate shows little hope of success 
of universal adult franchise in India. Difficulties of communica- 
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tion and conveyance which stand in the way of approaching the 
electors by the candidates, apathy and ignorance of the illiterate 
voters and indifference of some of the educated persons to the 
value of the Reform, have contributed to the comparative failure 
of the electors to come to the polls. 

The separate electorate system has given special weightage to 
the Europeans, the Sikhs and Mussalmans In the Provincial 
Assemblies, the Europeans have got 26 seats and may 
capture 22 to 24 seats out of the 56 seats reserved for We j* ht »* e 
representatives of commerce and industry, mining and 5°“™"*** 
plantmg, where they preponderate This means represen¬ 
tation of about 3 per cent but their population strength is less 
than of one per cent In the Federal Assembly they may 
secure 5J per cent of seats The Sikhs constitute 13% of the 
population of the Punjab, but they have been given 18% of seats 
in the Provincial Assembly In the North-West Frontier Province 
they have 2% population, but have been allotted 6% seats in the 
Provincial legislature The Mussalmans in Madras have got more 
than 13 per cent of the seats as against 7 1 per cent of the popu¬ 
lation , in the U P moie than 27 per cent of the seats against 
14 8 per cent of the population In Behar and Onssa taken 
together their allotted ratio of lepresentation is more than double 
their population ratio Thus weightage has been given to some 
minority communities in many ptovinces But in the case of the 
Hindus in the Punjab and Bengal, where they are in minority, 
not only has no weightage been given but also lower number of 
seats has. been allotted to them than what is warranted by their 
population strength in these Provinces For instance m Bengal, 
the Hindus constitute 44 8 per cent of the total population and 
48 3 of the adult population Leaving the 51 seats reserved for 
Europeans, Anglo-Indians and special interests there are 199 seats 
to be divided between Hindus and Moslems If these seats were 
divided in proportion to the total population, Mussalmans get 109 
and Hindus 90 seats But according to the Communal Award, 
the Hindus have got 80 and Mussalmans 119 seats 

XIV. Provincial Finance 

Under the Mont-Ford Constitution the Provinces had very 
little financial resources All the sources allocated to them were 
inelastic in character The new financial arrangement 
had to reckon with these facts The Neimeyer Report, 
accepted by the Government, has made the following 0ttoNeima „ 
scheme for giving relief to the Provinces (1) In the 
cases of Bengal, Behar, Assam, the N. W F. P and reii.’to* 
Orissa, the whole, and in the case of the Central Pro- ProTimc ** 
vmces, a part of the debts contracted to the centre prior to the 
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1st April, 1936, has been wiped off, and this has meant a net 
annual saving of some lakhs tn each of these Provinces. (2) The 
share of the Jute Export duty distributable to Provinces has been 
increased from 50 to 62J per cent. Bengal had been receiving 
about 1G0 lakhs of rupees on account of Jute Export duty ; 
now she has got a further sum of 42 lakhs annually. (3) Cash 
subvention is to be given to certain deficit Provinces. (4) Fifty 
per cent of the net Income-tax proceeds will be distributed 
to Provinces when railway finance improves at the 
of following rate: Madras and U. P. 15% each, Bombay 

income tax and Bengal 20% each, Behar 10%, the Punjab 8%, C. P. 

5%, Assam, Sind and Orissa 2%, each and the N. W. F. P. 
1%. The following table will show the amount of assistance 
received by each Province immediately ■ — 



Province 

Saving on 

Further revenue 

Cash grant 



account of 

from Juto 

from the 



1 debt- 

Export 

Centre 



cancellation 

duty 

(in lakhs 



(in lakhs 

(in lakhs 

of rupoes 

New sources 


of rupees) 

1 of rupees) 


33 

42 



of certain 
provinces 

Bengal 

X 




Behar 

33 

2’5 

X 


C. P. 

15 

X 

X 


Assam 

15'5 

2’25 

'30 


N. W. F. P. 

13 

1 X 

100 




1 

1 

(after 5 years 
to be reconsidered) 


Orissa 

9'5 

025 

40 


8ind 

X 


106 


U. p. 

X 

1 i 

x 1 

25 




1 _ ! 

(for 5 years) 


The subvention to Sind is granted for ten years after which 
it will gradually diminish till it disappears with the extinction of 
the Sukkar Barrage debt in about 45 years. No relief 
thePunjU? ' s g |ven the Punjab, Madras and Bombay. Under 
Bonfb«T* I,d new Constitution Behar has an increase of revenue 
on the following heads : 

On account of separation of Orissa 8 lakhs 

Share of Jute Export duty 12j lakhs 

On account of cancellation of debt to Central Govt. . 11J lakhs 
, Total 32 lakhs annually 
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It is quite palpable that this paltry increase in Provincial 
revenue is grossly insufficient for increasing expenditure on educa¬ 
tion, sanitation, agriculture and industries. The Constitution has 
empowered the Provinces to supplement the grants from Federal 
taxation by revenues from taxes raised by them on land as land 
revenue ; taxes on land and buildings, hearths and windows ; 
taxes on agricultural income and duties in respect of succession to 
agricultural land ; duties of excise on goods manufactured or 
produced in the Province and counter-veiling duties on p 
certain kinds of goods produced or manufactured else- •ourcurf 
where in India, taxes on mineral rights subject to any r " eDue 
Federal restrictions imposed in respect of mineral development ; 
taxes on professions, trades, callings and employments ; taxes on 
animals, boats, the sale of goods, advertisements, on luxuries 
including entertainments, amusements, betting and gambling ; 
cesses on the entry of goods into a local area ; dues on passengers 
and goods carried on inland waterways ; tolls ; stamp duties in 
respect of documents not included in the Federal List. 

Finance of the Provinces has shown considerable improvement 
under the Constitution of 1935. This has been due to the follow¬ 
ing reasons : (a) The share of income tax distributed to the 

Provinces has increased. According to the 1940 Amendment of 
the Order-in-Council of 1930, Rs. 4J crores is first of all set apart 
from the Income Tax revenue for the Central Government ; and 
the balance is divided half and Ffalf between the Centre and the 
Provinces. In 194'2-43, as much as 10 crore 26 lakhs was distri¬ 
buted to the Provinces, (b) The Eastern Provinces received 
62.j% of the Jute Export Duty, (c) Behar and Assam got some 
income from the Agricultural Income Tax. (d) Sales tax was 
imposed in most of the provinces ; (e) a tax was levied on profes¬ 
sion, trade, calling and employment in Bengal and C. P. (f) The 
excise revenue which was sacrificed in part in Madras and Behar 
has been collected again in full as prohibition has been withdrawn 
under the Governor’s rule in these Provinces. 

The Improvement in the financial condition of the Provinces 
may be noticed from the table on page 616, which compares the 
income of the Provinces in 1931-32 with the income in 1942-43. 

Bengal had to spend more than 4 crores of rupees on Civil 
Defence in 1942-43. Most of the Provinces had to spend a 
considerable amount on A. R. P. and Dearness allow¬ 
ance. » The nation-building departments are receiving 
greater attention now than under the old Constitution. 

The Central Government may impose a Succession Duty on 
property other than agricultural land and hand over the proceeds 
to the Provinces. The burden of such a tax will fall on Unt>OT-d 
those who are in a position to bear it. The Central kuoTSi 
G overnment may also increase duties on sugar and 
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Improved 
finaoci«l 
position of 
Province! 


Province. 

Population in 
million, 

1941 oensus 

«■ 

Revenue in 
croreg oi Rs. 
in 1981-82 

Revenue in 
crores oi Be. 
in 1942-48 

Bengal 

60-8 

90 

16-70 

Behar 

86-8 

6'l(B + 0) 

6-49 

Assam 

io-a 

2-4 

2-84 

Origga 

3-0 

X 

1-97 

U. P 

88 0 

112 

17-1 

Punjab 

28'4 

9-9 

18-6 

Madras 

49-3 

16 2 

1897 

Bombay 

20 8 

14 8 (and Sind) 

161 

C. P. and Berar 

16-8 

4*1 

6-2 

N. W. F. P. 

10 2 

X 


Sind 

8'7 

1 

X 

4 8 


luxury goods produces within the country and hand over the 
additional revenue to the Provinces. Provinces which have not 
yet imposed agricultural Income tax may do so, and Behar may 
impose it at the same rate as Income tax, and lower the exemp¬ 
tion limit to Rs 3000 income. 


XV. Possibility of automatic development of the 
Provincial Constitution 

The Constitution of the Indian Provinces as well as of the 
proposed Federation under the Government of India Act of 
1935 is rigid in character, in as much as Indians cannot change 
materially the system of Government. It is the British 
ion Parliament which has made the Constitution and it 

30 lioi alone can repeal, amend or modify it. But Section 

th* A. i gQg 0 f the Act allows the Federal and the Provincial 
Legislature the power to move resolutions asking for changes in 
respect of following matters only : (a) the size and composition 
of the chambers of the Federal Legislature and the choice and 
qualifications of members, but not so as to vary the relative pro¬ 
portion between the Council and Assembly or between the British 
India and 8tate seats ; (b) the number of chambers in the Provin¬ 
cial Legislature, their size or membership ; (c) any amendment 
as to the qualification of voters. But changes even in these 
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comparatively minor matters can be effected only after an elabo¬ 
rate procedure No change can be proposed as a rule earlier than 
ten years after the establishment of Provincial Autonomy. The 
Council of Ministers must agree to such changes and move the 
motion. If the motion is passed, an address is also to be passed 
requesting the Governor or the Governor-General as the case may 
be, to communicate such resolution to the Secretary of State. 
The Secretary of State will make a statement m Parliament 
within six months of the receipt of this communication describing 
the action he proposes to take on the said resolution The 
Governor-General or Governor has to send with the address a 
statement of his opinion on the proposed amendment, its effect 
on any minority, the views of that minority, and whether it is 
suppoited by the majority of the representatives of that minority 
in the Legislature Then the desired change may be brought 
about by an Order in Council It has been suggested by some 
writers that the system of communal repiesentation, based on 
Communal Award may be rectified in this way. But it is difficult 
to conceive of such a sudden change of heart in the privileged 
minority communities that they will willingly agree to sacrifice 
the privileges they have won by the Communal Award. 

Apart from Section 308 of the Act, the Constitution may be 
developed by the growth of Conventions It has already been 
pointed out that the Governors refrained from exercis¬ 
ing their rights of using ‘Discretion’ and ‘Individual Convlntion * 
judgment’ m many cases in the Congress Provinces It cannot 
be said, however, that the Governors gave up those powers 
altogether Again, the growth of Conventions mi) change and 
actually has changed the relation between Ministers and the 
Civil Service Sections 240 and 241 are intended to place the 
members of the Indian Civil Service virtually be>ond the control 
of the Ministers, but the Ministers hare been able to control 
them effectively The Provincial Legislature can pass resolutions 
abolishing posts of the rank and pay of All-India Services for 
reasons of economy , and the Governor may be advised by the 
Ministry to take steps to give effect to such resolutions No 
Dominion Constitution does piovidc that Ministers are respon¬ 
sible for the government of the country, or that the representative 
of the Crown must accept the ‘aid and advice’ of his Ministers ; 
yet these have become the time-honoured customs of the Domi¬ 
nion Constitutions May we not hope for the growth of similar 
Conventions 9 But the scope for the growth of Conventions in a 
rigid Constitution like that of India is rather limited. 

XVI. Work of popular Ministers in the Provinces 

The inauguration of Provincial Autonomy on the 1st April, 

* 78 
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1937 and especially the acceptance of Ministry by the Congress 
Popularity in t ^ ie ma 3 orit y °f the Provinces, ushered in a new era 
of of feverish activity in the sphere of nation-building 
Minister* departments People have come to realise that the 
Government is not something outside them, seeking to control 
individual liberty, but an agent of social welfare. No other 
system of government m British India had ever been able to 
evoke that degree of popular support and enthusiasm as was done 
by the recent Government, especially in the Congress Provinces 
The Ministers, who had been considered parts of the bureaucratic 
machine under Dyarchy, came to be regarded as the true repre¬ 
sentatives of the people 

The first problem that faced the Ministers was that of finance 
With the extremely limited resources at their disposal and with 
the pledge to sacrifice the Excise Revenue, they found 
themselves handicapped in all their efforts to ameliorate 
the condition of the people They had to find out new 
sources of revenue The most important source of additional 
revenue is the Agncultural Income Tax, which has been imposed 
in Behar and Assam only The Madras Legislature passed the 
Sales Turnover Tax Bill, by which % per cent on all turnover 
exceeding Rs 10,000 per annum is imposed Dealeis whose 
turnover is less than Rs 10,000 will pay Rs 5 per month 
Stocks and shares, securities, bullion, cotton and handwoven cloth 
sold by persons dealing in them exclusively are exempted from 
liability to pay the tax The incidence of such a tax may be 
regressive in character The Madras Government has also levied 
a special tax on the sale of tobacco The U. P Government has 
increased slightly the duty on stamps and proposed to levy an 
Employment Tax The Bombay Legislature has passed the 
Bombay Sales Tax Act, 1939, by which Government can levy a 
tax at a rate not exceeding 6^ per cent on the value of the sale 
of motor spirit and manufactured cloth The Punjab, Bengal, 
Behar, Assam and Madras have also imposed taxes on retail sales 
of motor spirit Amusement and betting taxes have been imposed 
m most of the Provinces The Bengal Government has levied an 
ungraduated tax of Rs 30 on all persons paying Income taxes. 

The Ministers in all the Provinces have tried to improve the 
condition of tenants by passing a series of landlaws. The Bengal 
Tenancy (Amendment) Act, 1938, has made provision 
t«i«ot. to f° r abolition of landlord’s transfer fees and the right to 
pre-emption, giving under-raiyats the right to surrender 
their holdings, imposing fine for the exaction of Abwabs, giving 
occupancy under-raiyats the same rights of transfer as occupancy 
raiyats, and reducing the rate of interest on arrears of rent from 
12j per cent to 6J per cent The Behar Government has taken 
elaborate steps to reduce the enhancement of rent made since 
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1911 ; to restore to former tenants certain lands sold for arrears 
of rent during a period of an unprecedented fall in prices ; to 
abolish the system of summary procedure for recovery of rent by 
landlords, to define the rights of tenants in trees and to 
give them the right of transferring their holding or a portion, of 
their holding freely without restriction The Bombay Government 
has provided for the relief to tenants in bad years and for freeing 
them from the burden of unregulated cesses and demands of all 
decnptions The United Provinces Rent and Revenue (Relief) 
Act, 1938, gives relief to the tenants in rent and revenue in cases 
of agricultural calamities Some Provinces, like Behar, Orissa, 
Madras and the United Provinces have made provisions for regu¬ 
lating and controlling the business of money-lending The Behar 
Money Lender’s Act provides for the registration of money¬ 
lenders. The registration is compulsory in as much as it provides 
that no suit for the recovery of a loan will be maintainable except 
by a registered money-lender. It is made obligatory on every 
tegistered money-lender to keep proper account,, to give the 
debtor a copy of the recorded account within seven days ot advan¬ 
cing the loan, to give a receipt for every sum paid by the debtor, 
anil also to furnish a statement of account to the debtor at least 
once every year The rate of interest has been limited to 9 per 
cent in case of secured and 12 per cent in case of unsecured debt. 

The various Provincial Governments have passed laws to make 
the constitution of local bodies more democratic In Behar, 
provision has been made for the reset vation of seats for 
the Muslim community through joint electorate in ^.“TckIk. 
Municipalities, and for the co-option of members up to 
a maximum limit of one-eighth of the total number ot seats. The 
Bombay Government has abolished nominations, and introduced 
adult franchise in the Bombay Corporation, and other Municipal 
Boards The C P Municipalities (Amendment) Bill of 1939 
provides foi the election of the President of a Municipal Commit¬ 
tee by the general body of voters, for the removal ot the President 
on a no-confidence motion carried by a bare majority and for the 
increase of terms of office ot members from three to five years. 
The Punjab Government has introduced a bill to consolidate and 
extend the law relating to Panchayats in the Punjab. The 
Bombay Village Panchayats Act provides for the compulsory 
establishment of PanchayatB for every local area having a popula¬ 
tion of 2000 or more, for abolition of the system of nominations 
and ex-officio members ; for establishment of village benches for 
every Panchayat and for appeals to District Court and District 
Magistrates in cases decided by village benches The Bengal 
Legislature has passed the Calcutta Corporation Act by which 
separate electorates have been established for Muhainmedans and 
seats far greater in number than what is warranted by the 
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strength of the Muhammedan population in Calcutta have been 
provided for them. 

The Ministers in most of the Provinces have tried their best to 
help industries. Many Provinces have taken steps to improve 
the marketing of agricultural commodities. The All- 
natim- India Congress Working Committee passed a resolution 
JjjJJJJj* on the 25th July, 1938, on the development of indus¬ 
tries in the Provinces ‘authorizing the Congress Presi¬ 
dent to convene a conference of Ministers of Industry at an early 
date and call for a report of the existing industries operating in 
different Provinces and the need and possibilities of new ones as 
preliminary to the appointment of the Expert Committee to 
explore possibilities of an All-India industrial plan.’ The Expert 
Committee with many sub-committees have been appointed and 
have begun their work. Behar has taken the lead in spreading 
literacy among the adult illiterates by mobilising the services of 
primary school teachers, college students and the country gentry. 
Her example has been followed m the United Provinces, Bombay, 
Assam and some other Provinces. It is a remarkable thing that 
the Provincial Governments have not been put to any considerable 
expenses for carrying on this highly laudable work. The middle 
class people have set before themselves the task of educating our 
masters, the electorate. The Congress devised the Wardha 
Scheme of basic education of children.* 

The nationalist opinion in India had been demanding for a long 
time reforms like the separation of the Executive from the 
Judiciary, reduction of expenditure on police, giving up of the use 
of Criminal Law Amendment Act. But when the politicians 
shouldered responsibility, they realised that under present 
circumstances it is not possible to carry out such reforms. 


* Zakir Husain Wardha Education Committee Report proposes to impart 
education to children between 7 and 14 years of age who are expected to pay for 
their education by their own labour. The time table of the Basic Education 
School* will be as follows : 


The basic craft 3 hrs. and 30 minutes 

Music, drawing and arithmetic 40 minutes 

The mother-tongue 40 minutes 

Social studies and general science 80 minutes 

Physical training and recess 30 minutes 


Total 


6} hours 




CHAPTER XXXVIII 

THE PROPOSED FEDERATION AND 
THE FUTURE OUTLOOK 

I. Position of the Indian States at Present 

The Indian States are 562 in number, but 327 of them are 
mere estates, jagirs and other holdings, having in all eight lakhs 
of population only. The remaining 235 States are 
dtvi led into two cat,agones, in the first of which there Jb“”cter“of d 
are 109 States, the rulers of which are members of the 
Clumber of Prinos in their own right, and in the 
second a> - e 126 States, the rulers of which are represented in the 
Chimber of .Princes by twelve members of their order elected by 
th -mselves. The various States differ widely among themselves 
m size, population, income and form of government Hyderabad 
(82,698 Square miles), the biggest Indian State, is larger in area 
than the Province of Bengal (76,843 Square miles) though its 
population, is only fourteen million, as agaiust Bengal’s fifty 
million. The income of the Nizam is nearly nine crore of 
rupees per year, though Bchar with more than double the 
population of Hyderabad has nearly half of her income. Other 
Indian States having more than one crore of annual income 
are Mysore (3 4 crore), Baroda (2 6), Travanoore (2 44), Gwalior 
(2'41), Kashmir (2 *2), Bhavanagar (1*5), Patiala (1*4), Jodhpur 
(1*4), Jaipur, Bikamr and Indore (each having 1*4 crore of 
rupees as annual income). States like Mysore, Baroda and 
Travancore cau claim to have systems of administration in no 
way inferior' to that of British India ; but there are other 
States where the government is mediaeval in structure and fedual 
in spirit. 

The Indian States surrendered to the East India Company 
the right of conducting foreign policy, declaring war or making 
peace when they accepted the Subsidiary alliance. R Ut , 

The States entered into direct relation with the Crown with the 
in 1858, and in 1861 Canning issued Sanads of adop- rown 
tion to all the Indian States. The Viceroy, however, stated in 
1860 that the Sanads did not “debar the Government of India 
from stepping in to set right such serious abuses in a Native 
Government as may threaten any part of the country with 
anarchy or disturbance, nor from assuming temporary charge of 
a Native State when there shall be.sufficient reason to do so. 
This has long been the practice.” h The Crown of England 
stood forward the unquestioned ruler and paramount power in 
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all India,” declared Canning in a Darbar in 1862, “and was for 
the first time brought face to face with its feudatories.” As 
feudal overlord the British Indian Government assumed the 
right to recognize succession, to approve of the appointment of 
Ministers of important States, as well as the right to remove or 
depose the Princes. In 1875, the Gaikwar of Baroda was tried 
on the charge of attempting to poison the British Resident, and 
finally deposed on the charge of maladministration. The Govern¬ 
ment have also intervened in recent years in the affairs of Alwar, 
Jhabua, Tonk, Kalat, Nabha, Indore and Mewad. By usage or 
convention, the Government of India have exercised the right 
of installing Princes on gaddis administering the State during 
the minority of the ruler, interfering in case of gross misrule and 
settling disputes between rulers and their jagirdars. 

Each state has the right to manage its own internal affairs, 
subject to the undefined right of the Crown’s Representative 
i ternai i n t ervene - It can raise taxes, including import 

•dmimatn- and export duties. Eight States have their own mints 
Lf ,r ‘ for coining rupees and some others can only strike 

copper coins. Fifteen States have their own postal departments. 
The British Resident or other Agent usually exercises a good 
deal of influence in the administration oi the State. The State 
usually delegates or cedes to British Cantonments, British Civil 
Stations, Railways running through the States, and the Resi¬ 
dency, jurisdiction over servants and dependents and over 
European subjects and other Europeans. In other cases, the 
jurisdiction of the State is limited and the residuary jurisdiction 
is exercised by the Agent of the Crown. In a few States 
representative institutions have been set up but the characteristic 
feature of all of them is the personal rule of the Prince and his 
control over legislation and judicial administration. 

The States have a common organisation of their own, known 
as the Chamber of Princes, created by Royal Proclamation on 
the 8th February, 1921. The Chamber consists of 
PrinM» ,ro< 109 Princes who are members in their own rights 
besides twelve other representing 127 rulers of other 
States. The Viceroy is the President of the Chamber. ' The 
Chamber elects its own Chancellor, Pro-Chancellor and a 
Standing Committee of seven members. The function of the 
Chamber is deliberative and advisory. The Standing Committee 
advises the Viceroy on matters referred to it by him, and proposes 
for his consideration “other questions affecting Indian States 
generally or which are of concern either to the States as a whole 
or to British India and the States in common.” The resolutions 
passed by the Chamber of Princes are not binding on the Princes. 
In February, 1928, the Chamber passed resolutions urging on the 
Princes the need of establishing a definite code of law guaran- 
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teeing liberty of persons and safety of property administered by 
a judiciary independent of the executive, and the settlement, 
upon a reasonable basis, of the purely personal expenditure of a 
ruler as distinguished from the public charges of administration. 
Only in some of the progressive States these much needed 
reforms have been carried out 


II. Genesis of the Federal Scheme 

In February, 1924, Sir Malcolm Hailey foreshadowed a 
Federation of some sort in a speech before the Legislative 
Assembly, where he asked, “Is Dominion Self-govern- _. . 

ment to be confined to British India only, or is it to Committee’* 
be extended to the Indian States The Indian Rc,lor ' 
Princes were alarmed at the prospect of being drawn into a 
Federation, with the Provinces in British India, whereby the 
Federal Government might impair the so-called internal sove¬ 
reignty of the States and exercise some kind of control directly 
on their subjects When the appointment of the Indian Statu¬ 
tory Commission was announced in November 1927, the Princes 
demanded that any further change in the Constitution of British 
India should not be made without due regard being paid to their 
wrongs and without suggesting the means to secure joint consulta¬ 
tion between the Indian States and British India in matters of 
common concern The Secretary of State for India appointed 
the Indian States Committee with Sir Harcourt Butler as 
Chairman to report upon the relationship between the Paramount 
Power and the Indian States and to enquire into the financial 
and economic relations between British India and the States. 
The Princes engaged Sir Leslie Scott as their counsel and the 
latter formulated the proposition that the relation between the 
Princes and the Crown is in the nature of contracts between 
sovereigns—the Prince and the Crown—not the Company or the 
Government of British India In British India, the Congress took 
the lead in convening an All Parties’ Conference, to which the 
Nehru Committee presided over by Pandit Motilal Nehru reported 
in August, 1928, on the principles of which the future Constitution 
of India was to be based. The Committee stated that * “If the 
Indian States would be willing to join such a Federation, after 
realizing the full implications of the federal idea, we shall 
heartily welcome their decision and do all that lies m our power 
to secure to them the full enjoyment of their rights and privi¬ 
leges.” But the Nehru Committee vigorously combated the 
idea that the relation of the Prmces is of a personal nature with 
the Crown, and not with the British India Government. 

The protests of the Nehru Committee did not produce any 
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effect. The Butler Committee presented to Parliament their 
report in April, 1929, in which they laid down “that 
Commit'*! the Viceroy, not the Governor-General-in-Council 
doctrine of should in future be the Agent of the Crown in its 
Pern- relations with the Princes ; that important matters of 

dispute between the States themselves, between the 
States and the Paramount Power, and between the States and 
British India should be referred to an independent committee 
for advice ; and that the treaties, engagements and Sanads 
have been made with the Crown and that the relationship 
between the Paramount Power and the Princes should not be 
transferred, without agreement of the latter, to a new govern¬ 
ment in British India responsible to an Indian Legislature ” 
Sir William Holdsworth, the distinguished jurist and a member 
of the Butler Committee wrote in the Law Quarterly Beview 
(October, 1930), that Parainountey is only a part of the prero¬ 
gative of the Crown, and that Paramountry of the Crown is not 
assignable to anybody as it is of a personal nature. ~ The 
Paramount Power has been defined by the Butler Committee 
“as the Crown acting through the Secretary of State for India 
and the Governor-General in Council who are responsible to 
the Parliament of Great Britain.” Thus the ultimate responsi¬ 
bility is to the King and the House of Lords and the House of 
Commons acting together, and not to the King in his personal 
capacity. “The British Parliament,” observes Mr. K K. Bhatta- 
charyya, Header in Law at the University of Allahabad, “would 
be perfectly justified in handing over the whole content of 
Parainountey to the Federal Ministry of India, unreservedly, 
without involving itself in any constitutional impropriety or 
illegality, making the Federal Ministry the final authority for 
its exeicise.” Such a legal opinion, however, has veiy little 
practical value in the present circumstances, because neither the 
Princes would agree to accept such a position nor has the Indian 
National Congress made any such demand 

The Simon Commission looked forward to the ultimate 
establishment of the Federation, but they did not make any 
N<ed of an definite recommendation for the Federation of the 
AH-indi.^ British Indian Provinces with the Indian States 
* *" t,on The Government of India in their Despatch, dated 
September 20, 1930, issued on the eve of the first Round Table 
Conference, stated : “A F’ederation of all-India is still a distant 
ideal and the form which it will take cannot now be decided ” 
At the first Round Table Conference, the nine ruling Princes, 
who attended it, declared themselves in favour of an Indian 
Federation. Henceforth, it becHine rather an easy task to 
formulate a scheme of Federation, which took definite shape in 
the White Paper issued in 1933. It is recognised by all shades 
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of opinion that an all-India Federation must be established ; 
because it is not possible to ignore the obvious economic, and 
sociological affinities which exist between the people of British 
India and the subjects of the Indian States ; and that no arti¬ 
ficial barrier can be effectively maintained between the two parts 
of India • The Joint Committee describe the economic ties 
between the States and British India in the following words • 
“An> imposition of internal indirect taxation in British India 
involves, with few exceptions, the conclusion of agreements with 
a number of States for concurrent taxation within their frontiers, 
or in default of such agreement, the establishment of some 
system of internal Customs duties—an impossible alternative, 
even if it were not precluded by the terms of the Crown’s treaties 
with some States Worse than this, India may be said even to 
lack a general Customs system uniformly applied throughout the 
sub-continent Moreover, a common company law for India, a 
common banking law, a common body of legislation on copy- 
nght and trade-marks, a common system of communications, are 
alike impossible ” The only solution of such problems is the 
establishment of the Federation But the Federal scheme, as 
envisaged by the Government of India Act, 1935, has met with 
vigorous opposition from all sections of Indian population 


III. Position and Function of the Governor-General 

The Governor-General is the keystone of the proposed fabric 
of the Indian Federation The Constitution places a very heavy 
burden of responsibility on him The influence of his 
personality on policy and administration of the country c “"* 1 " y 
is veiy great The Government of India Act makes 
detailed provision to give him both the general and 
financial power and the direct assistance necessary for the fulfil¬ 
ment of his obligations 

The Governor-General is himself appointed by His Majesty on 
the advice of the Ministers in the United Kingdom, and not, as 
in the Dominions, on the advice of the local Ministers The 
offices of the Governor-General and the Viceroy, which have 
hitherto been combined m one, is theoretically separated by 
Section 3 of the Act It is not the Governor-General but His 
Majesty’s Representative who will ‘exercise ‘'powers * 

connected with the exercise of the functions of the «nd 

Crown m its relations with Indian States ” The Crown’s Vlc * rOT 
Representative will be in a sense extraneous to the Federal 
Constitution, Though the two offices are thus separated in 
theory, they will be held at present by one and the same person. 
Many of the most characteristic Prerogative powers, such as the 

79 
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prerogative of mercy, or of the conferment of titles and decora¬ 
tions, or the grant of commissions in the Indian army, are 
attached to the office ot the Governor-General as the head of the 
Federal Government 

The Governor-General is the head of the Federal Executive, 
whose authority extends to all matters for which the Federal 
Legislature is entitled to legislate, except as regards 
Railway matteis, for which a separate authority is 
created by Section 181 Certain important features 
of the Fedeial Executive authority, to be exercised by the 
Governor-General are specially emphasized in sub-Section (1) ot 
Section 8, namely, the raising of naval, military and air forces 
in British India , the governance of all armed forces borne on the 
Indian Establishment , and powers in relation to tribal areas 

The executive authority of the Governor-General, however, is 
not limited exclusive \ by the list of subjects on which the Federal 
Legislature can legislate He may have certain fune- 
of activity tions ot powers assigned to him specifically at the time 

“' ,<k of his appoinment, or in regard to the Reserved or 
Excluded Departments of Government, oi in respect of certain 
Special Responsibilities * 

As head of the Federal Executive the Governor-General will in 
a great many cases be bound In the advice ol his Ministers, who 
will be responsible to the Federal Legislature But in other cases 
he will not be so bound These cases are divided into 
wfth^hi. two categories He will act in some “m his discretion” 
Ministers an( j need and consult his Ministers thereon , in others 
he will act “in the exercise of his individual judgment ” Here he 
must consult his Ministers, but decide for himself. Broadly the 
distinction between the two categories is that “discretion" applies 
to matters which do not tall within the sphere of action 6f the 
Federal Ministers, while “individual judgment” applies to thmgb 
which lie within this sphere When the Governoi-General is 
acting either in his “discretion” or in “individual 
on tl“ dence judgment,” he is responsible to the Secretary of State 
I'"* 4 *” of for India Discretion relates largely to matters within 
the departments of Defence, External Affairs, Ecclesi¬ 
astical Affairs, and Tribal Areas—which are reserved to the 
Governor-General But “the functions of the Governor-General 
with respect to the choosing and summoning and the dismissal of 
Ministers and with respect of the deteijmination of their salaries 
shall be exercised by him in his discretion ” 

His “individual judgment” covers, besides certain specific 
powers so exercisable, the ground of his “Special Responsibilities ” 
He has the following special responsibilities—(a) the prevention 
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of any grave menace to the peace or tranquility of India or any 
part thereof , (b) the safeguarding of the financial Sp . t 
stability and credit of the Federal Government (except- Rewa.ibi- 
mg this all other special responsibilities are similar to Go”ror-' 
those of the Governor) ; (c) the safeguarding of the G *"* Ial 
legitimate interests of minorities; (d) the securing to, and to the 
dependents ot persons who are or have been members of the 
public services of any rights provided or preserved for them by or 
under this Act and the safeguarding of their legitimate interest ; 
(e) the prevention of commercial discrimination , (f) the preven¬ 
tion of action which would subject goods of Unite 1 Kingdom or 
Burmese origin imported into India to discnmin itorj or penal 
tieatment , (g) the protection of the rights of am Indian idtate 
and the rights and dignity of the Ruler thereof , and (h) the 
securing that the due discharge of his functions with respect to 
matters with respect to which he is by or under the Act required 
to act in hi's discretion, or to exercise his individual judgment, is 
not prejudiced or impeded by any couise of action taken with 
lespecfc to any other matter 

Tn normal circumstances there will be joint consultation between 
the Governor-General, Ins statutory counsellor-! (who are his 
advisors m the Reserved Departments) and his Minis¬ 
ters But m the exorcise of anv special responsibility Jon”uit«tion 
the Governor-General is given the widest possible 
p iwers He can over-ride minibtenal advice, he can obtain all 
the raonev he needs, and ho can secure legislation which the 
Legislature declines to pass Thus, if his special responsibilities 
are too narrowly interpreted, they might destioy the possibility of 
responsible government 

The legislative powers ot the Governor-General are similar to 
those of the Governor When rhe Legislature is not in session 
his Ministers may advise him to promulgate such Ordi¬ 
nances a- may he necessary for immediate urgency Gen'rTrT 
But he may not promulgate without the King’smstruc- 
tions any Ordinance which will be inconsistent with 
the Act of Parliament, derogating from tno powers of High Courts 
in a substantial degree or likelv to violate the rules against com¬ 
mercial discrimination Such Ordinance s must forthwith be laid 
before the Legislature when it meets and last only for six weeks 
unless sooner disapproved by resolutions of both Chambers. 

Where the exercise of discretion or individual judgment is 
involved, the Governor-General may issue an Ordinance, 
whose duration may not exceed six months, but which onWninc*^ 
may be extended by a later Ordinance for another six 
months. 

If at any time he feels he needs legislative provision to enable 
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discharge his responsibilities he may enact a Bill as a 
Governor-General’s Act or he may attach a draft Bill 
in a massage to the Legislature and enact it' after a 
month’s delay and after taking into consideration any 
resolution passed. 

Lastly, the Governor-General may issue a Proclamation in the 
event of a break-down of the Constitution. If he is satisfied that 
the Constitution can not be carried on, he may take to 
G«net»?T himself all or any of the powers vested in ariy Federal 
fion cU “*‘ authority except the Federal Court ; or he may declare 
that all or some of his functions are to be exercised at 
his discretion. A proclamation of such emergency must be com¬ 
municated to the Secretary of State and operate only for six 
months, but Parliament can extend it by annual periods up to a 
total of three years. 

No Bill to impose a tax, authorise borrowing or a guarantee, or 
Hi. power ' m P ose a charge on federal revenue may be introduced 
o»er money without the assent of the Governor-General. The 
Governor-General has power to restore any grant 
refused or reduced by the Legislature. 

IV. The Federal Legislature 

The Federal Legislature consists of two Houses, namely, the 
Council of State and the House of Assembly. The Council of 
State consists of 260 members, of whom 150 are repre- 
%ET‘ tUm sentatives of British India. Of the British Indian 
SMt?” 1 ° f members 6 will be nominated by the Governor-General 
at his discretion. There are 75 general seats and the 
Muhammadans have 49, Sikhs 4, women 6 and the Scheduled 
Castes 6 seats. These members will be directly elected by voters 
of high property qualifications or who have filled some distingui¬ 
shed public offices. 1 Anglo-Indian, 7 European, and 2 Indian 
Christian representatives are chosen by members of each type in 
the Councils and Assemblies of the Provinces. Thus the 156 
British Indian representatives will be chosen by three methods— 
nomination, direct election and indirect election. 

The House of Assembly consists of 250 representatives of 
British India and 125 members for the States. The distribution 
of the British Indian seats in the Assembly is on a 
of°Sw > ** t,on communal basis. The 86 Hindu seats, 19 of the Sche- 
AHcmUr duled Caste, 6 Sikhs seats, and 82 Muhammadan seats 
are to be filled up by the representatives of these com¬ 
munities in the Provincial Assemblies voting separately. Seats 
allotted to Europeans, Anglo-Indians, Indian Christians and 
Women are to be filled by the representatives of these groups in 


him to 
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the Provincial Assemblies. Persons to fill the seats allocated to 
representatives of commerce and industry, land-holders and repre¬ 
sentatives of labour are to be chosen by Chambers of Commerce, 
by land holders voting in territorial constituencies, and by labour 
organisations respectively 

In both the Houses the States are free to arrange representa¬ 
tion as they please. In the Lower House seats have been 
allocated to States roughly on the basis of population ; 
but in the Upper House account has been taken of the 
dynastic salute and other factor-, The effect is to state" 
give the smaller States, the majority of seats in the 
Council of State. This is due to the fact that the smaller States 
are more conservative than the larger ones 

The Council is a permanent body, it being arranged that 
members shall sit for nine years, with periodic retire- Darttj 
ments at each three years, while the maximum dura- Hfe of the 
tion of the Assembly is five years °°“ 1 ' 

The Governor-General tnav summon, prorogue, or dissolve 
at his discretion the Assembly, but annual sessions 
are required ; he may require the attendance of 
members in order to address them or to send A.Iembi* 
messages. 

The powers of the two Houses are equal. The Council of 
State has power to refuse its assent to any Bill, clause or grant 
which has been accepted by the Lower House All 
demands will be first considered by the Assembly and b«tiV™th* 
subsequently by the Upper House, but the powers of ch»mb«r* 
each House in relation to any demand is identical. In 
case of difference of opinion between the two Houses or m case 
six months passes without acceptance of the measure by the 
House to which it has come, the Governor-General may on 
notification convene in the next session, not earlier than- six 
months after his notification, a joint-session at which 
the Bill may be passed by a majority of the members 
voting. If, however, the Bill affects finance or any 
matter which concerns the discharge of functions m his discre¬ 
tion or subject to his individual judgment, the Governor-General 
may hold the joint session forthwith It is to be noted that m 
case if joint session the Princes would command 36 per cent of 
voting strength of the combined Chambers. 


V. Limitations on the Powers of the Federal Legislature 

The Federal Legislature will be able to exercise very little 
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tion ; major ports ; fishing and fisheries beyond territorial waters ; 
aircraft anti air navigation ; light-houses ; carriage of passengers 
and goods by sea or by air ; copyrights, inventions, designs, 
marchandise marks and trade-marks ; cheques, bills of exchange, 
promissory notes ; arms, firearms, ammunition ; explosives ; 
opium ; petroleum ; regulation of labour and safety in mines 
and oil fields ; trading corporations ; development of industry 
when declared federal bv Act ; insurance ; banking ; elections 
to the Federal Legislature ; statistics; offences against laws under 
powers given in the list ; and duties of customs, including 
export duties ; excise duties except on alcohol, narcotic and 
non-narcotic drugs ; and preparations containing these substances ; 
corporation tax ; and salt. The States acceding to the Federation 
are expected to accept all these subjects as applicable to 
themselves. 

The States, at their option, may accept the following subjects : 
taxation on income other than income from agricultural land ; 
Subject* taxation on the capital of individuals or companies ; 
which the duties in respect of succession to property other than 
•ccepf <i agricultural land ; rates of stamp duties in respect of bills 
of exchange and other similar instruments ; terminal 
duties on goods or passengers carried by railways or by air ; 
taxes on railway rates and freights; state lotteries ; naturalisation ; 
migration with India ; establishment of weight standards ; 
jurisdiction of courts in respect of any federal powers ; and fees, 
other than court fees. 

Both the Federal G-overnment and the Provinces may make 
laws on the following subjects : Criminal law and procedure ; 

civil procedure, evidence and oaths ; marriage and 
jow*<£rtion divorce ; infant and minors ; adoption ; wills, intestacy 
and succession save as regards agricultural lands ; 
transfer of property other than agricultural land ; registration of 
deeds and documents ; trusts and trustees ; contracts ; arbitration ; 
bankruptcy ; actionable wrongs ; professions ; newspapers and 
printing ; lunacy and mental deficiency ; poisons and daDgerous 
drugs ; mechanically propelled boilers and vehicles ; prevention of 
cruelty to animals ; European vagrancy and criminal tribes ; and 
jurisdiction of courts in respect of matters in the list. 

Law on the following subjects may be made by the Federal 
Legislature with prior consent of the Governor-General 
<n*A«rt»* and these acts may confer the power to give directions 
•“C** 011 of to a Province : factories ; welfare of labour ; health, 
swot”- insurance and invalidity and old age pensions ; trade 
unions ; industrial and labour disputes ; prevention 
of the extension into units of infectious or contagious diseases 
of men, plants or animals ; electricity ; the sanctioning of 
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exhibition of cinematograph films ; inquiries and statistics for 
the purpose of any of the matters in this part of this List and fees 
regarding these, excluding fees taken in any court. 

The residuary power in Canada belongs to the Federation ; 
and in the U. S. A. and Australia to the federating units. But 
in the Indian Federation the residuary power belongs 
to the .Governor-General. He may proclaim an du»r» power 
emergency in which the security of India is threatened, tSuGove?- 
whether by war or internal disturbance, and in that n ® r ' G “ m4 
case the Federal Legislature with his assent, at his discretion, 
may legislate on any Provincial subject with over-riding effect. 
In normal times any subject not included in the list or topic of 
taxation may, at his discretion, be assigned either to the 
Federation or the Provinces. 

Important economic functions have been assigned to the 
Federal, Provincial and State Governments, but no means has 
been provided for co-ordinating the economic activity 
of one centre of power with another. It is difficult ordfojHon 
to undertake any concerted measure of economic 
planning under such a division of subjects. Suppose 
the Provinces initiate measures for the improvement of agricultural 
classes ; these may be offset by a protectionist policy followed 
by the Federation. Moreover, important restrictions are imposed 
on the economic activity of each centre of power by the provisions 
relating to the Reserve Bank, the Statutory Railway Authority 
and Commercial discrimination. 

VII. Federal Finance 

The sources of revenue of the Federation may be divided 
into three heads, namely, Ordinary taxation, Extra- 
ordinary taxation, and revenue not derived from source* of 
taxation. 

The Ordinary taxes may be divided into two heads again : 
those to which the States will be expected to contribute in 
normal times and those to which they will not be 
expected to do so. To 'the former category belongs fo 

Customs Duties of the Federal subjects ; Export Duties sutnand 
of the Federal subjects ; Excise Duties on commodities proT,nc ** 
other than alcohol, opium, Indian hemp, narcotic and non-narcotic 
drugs, whether intended for human consumption or for use 
in medicinal and toilette preparations ; Salt and Corporation Tax.* 
The States will not be expected to contribute in normal times 

•Corporation tax ia a tax on such part oi the Income of companies which is 
not subject to the application of legislation authorising deduction, of the tax 
from payments of interest or dividends or representing a distribution of proftta. 
It may not be levied in a State until ten years from Federation. 
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to the following : Taxes on income other than agricultural ; 
Property Taxes, that is, taxes on capital value of individual’s 
assets, or of companies, other than agricultural land ; and taxes 
on the capital of companies. 

The whole or part of the proceeds of Salt duties, Federal 
Excise duties and Export duties may be distributed to the 
Provinces and States under Federal Ant. According 

Report to the Niemeyer Report, 62} per cent of Jute export 
afnram 1 * duty are distributed to Bengal, Betrar, Assam and 
Orissa. As regards the Income-tax, the Niemeyer 
Report provides that the percentage of the proceeds to be 
distributed to Provinces should be fixed at 50 per cent. The 
amount of it to be retained under Section 138 (2) from this 
share should be “for a first period of 5 years, in each year, 
the whole of such amount as, together with any general budget 
receipts from the railways, will bring the Central Government’s 
share in the divisible total up to Rs. 13 crores, whichever is less, 
and for a second period of 5 years, in the first year five-sixth of the 
sum, if any, retained in the last year of the first period, decreasing 
by a further sixth of that sum in each of the succeeding years.” 
This arrangement has been modified in 1940, as has already been 
described in connection with Provincial Finance. 

Extraordinary revenue, to which the States will be expected to 
contribute in times of financial stringency is Surcharge on Income 
tax. ’ Before giving sanction to the introduction of a bill impo- 
Ertn> sing such a surcharge the Governor-General is bound 

ordinary to satisfy himself that it is imperative having regard to 
remuM possible economics and other sources of revenue. The 
extraordinary sources of revenue for which States will not be 
expected to contribute even in times of financial stringency are : 
Surcharges on Succession Duties ; Surcharges on Terminal Taxes 
on goods or passengers carried by rail or air ; and on taxes on 
railway freights and fares ; and Surcharges on Stamp Duties in 
respect of Bills of Exchange, Cheques, Promissory Notes, Bills of 
lading, Betters of credit, Policies of Insurance, proxies and 
receipts. It is to be noted that the net proceeds of the normal 
tax (not surcharge) on account of succession duty, stamp duty and 
terminal taxes are distributable among the Provinces and 
federated States in such manner as Federal Act prescribes. 

The following federal sources of revenue are not derived from 
taxation : Fees in respect of matters included' in the Federal 
list ; Profits (if any) on the operation of Federal Rail- 
uvHferfved ways, Postal Services (including Postal Savings Banks), 
ration Mint and Currency, and profits (if any) from any othei 
federal enterprise. Contributions to Paramount Powei 
from federated or non-federated States. 
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In addition to the sources of revenue stated above, the 
Governor-General in his discretion may by public Governor 
notification empower either the Federal or a Provincial g«mST 
Legislature to impose a tax not mentioned in any list f£ZZl**hemh 
(Section 104), *“** 

When the Provinces begin to receive payments out of federal 
income-tax receipts, the Crown may remit to States accepting 
Federation over a period not exceeding twenty years’ 
cash contributions, the amount of which would be rton»”o U 
determined in accordance with any privilege or St,t “ 
immunity enjoyed by the State. 

Nearly 80 per cent of Federal revenue will be spent on the 
following heads, Military services ; Pensions and Superannuation 
Allowances ; Ecclesiastical Dept. ; Political Depart¬ 
ment ; Frontier watch and ward ; Payment of Interest tta/federtf 
on various Debts. Gov-ru-mt 

During the present war the total central expenditure has 
increased from Es. 122 crore in 1938-39 to Its. 260 crores, as 
budgeted for 1943-44. Two-third of this increase or 98 CentraI 
crores was met by an increase in the revenue and the 
rest from other sources. Out of this 98 crores, Es. 60 Finance dur- 
crores was received from additional income of the the WM 
commercial services of the Government such as Eai'.ways, Post 
and Telegraph, Mint etc. Income tax, Corporation tax and 
Excess Profits tax have contributed much to the increase of 
revenue ; but customs duty revenue has fallen from Es. 40 erores 
to Es. 30 crores. New Excise duties have been levied on 
tobacco and Vegetable Ghee and the income from this source haB 
risen to nearly 26 crores in 1943-44. 

India has spent on her defence and supply Es. 715 crore and 
His Majesty’s Government has spent in India Es. 926 crore 
between 1939 and 1943. The annual Defence Expen¬ 
diture has increased from Es 50 crore in 1939-40 to Sp*»dim» 
Es. 220 crore in 1943-44 ; while Britain’s contribution 
gone up from Es. 4 crore to Es 345 crore during the last five 
years. 

VIII. Grounds of objection to the Federal Scheme 

Th» Government of India Act, 1935, provides that the Federa¬ 
tion will be brought into existence by a Proclamation by His 
Majesty. But no such Proclamation will be made 
unless (i) an Address in that behalf-has been presented 
to him by each House of Parliament; and (ii) Eulers of S&lU- 
Btates representing not less than half the aggregate 
population of the States and entitled to not less than half the 
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seats allotted to the States in the Federal Upper Chamber have 
signified their desire to enter the Federation. The Viceroy 
announced on the 18th October, 1939, that the work of the 
Federal Scheme had been suspended and that the British Govern¬ 
ment would at the end of the war, be prepared to regard the 
scheme of the Act of 1935 as open to modification in the light of 
Indian views. 

The British Indian Provinces are not given any choice in the 
matter of entering the Federation, whereas the Indian States may 
or may not enter it according to their sweet will. The 
treatment basis of the Federation will be in one case compulsion 
and in another free will. The method of allotment of 
seats in the Federal Legislature is unfair to the 
Provinces. Of a maximum number of 260 seats allocated to the 
Council of States, 104 seats have been given to the States. In 
the Federal Assembly the States are to have 125 seats out of a 
total number of 375 seats. The population of the Indian States is 
not more than one-fourth of the total population of India, but 
they are given two-fifths and one-third shares in the Upper and 
Lower Houses respectively of the Federal Legislative. The 
Federal Legislature will be a hybrid production. In the case of 
the British Indian Provinces the seats will be filled up by election- 
on a democratic basis, but in the case of the States the represen¬ 
tatives will be nominees of the Eulers. The principle of nomina¬ 
tion by the Princes will in practice create a powerful Government 
bloc in both the Houses of the Federal Legislature. The 
Montague-Chelmsford Report condemned in strong terms the 
existence of such a nominated Government bloc in the Morley- 
Minto Constitution. It is apprehended by the Nationalists that 
such a bloc would be in a position to prevent all progressive 
measures. In the matter of Federal finance too, some injustice 
is going to be perpetrated on the Provinces. The States will be 
exempted from the payment of Income-tax, and also possibly the 
Corporation Tax, Succession Duty, Salt Tax, Taxes on the capital 
value of the assets, and Terminal Taxes. It is difficult to resist 
the temptation of quoting in extenso the brilliant summing up of 
the defects of the Federation from Prof. A. B. Keith’s ‘Constitu¬ 
tional History of India.’ Prof. Keith observes : “For the federal 
scheme it is difficult to feel any satisfaction. The units of which 
it is composed are too disparate to be joined suitably together, and 
it is too obvious that on the British side the scheme is favoured 
in order to provide an element of pure conservatism in order to 
combat any dangerous elements of democracy contributed by 
British India. On the side of the rulers it is patent that their 
essential preoccupation is with the effort to secure immunity from 
pressure in regard to the improvement of the internal administra¬ 
tion of their states.It is difficult to deny the justice of the 
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contention in India that federation was largely evoked by the 
desire to evade the issue of extending responsible Government to 
the Central Government of British India. Moreover, the with¬ 
holding of defence and external affairs from federal control, 
inevitable as the course is, renders the alleged concession of 
responsibility all but meaningless. Further, it is impossible to 
ignore the fact that, if the state representatives intervene in dis¬ 
cussions of issues in which the Provinces ar-e alone concerned, 
their action will be justly represented by the representatives of 
British India, while, if they do not, there may arise the spectacle 
of a Government which when the States intervene has a majority, 
only to fall into a minority when they abstain. Whether a Fede¬ 
ration built on incoherent lines can operate successfully is wholly 
conjectural ; if it does, it will probably be due to the virtual dis¬ 
appearance of responsibility and the assertion of the controlling 
power of the Governor-General backed by the conservative 
elements of the States and of British India.” 

The Chamber of Princes consulted Mr. J. H. Morgan K. C. on 
the implications of the Federation and the latter pointed out the 
following dangers to the Princes in the case they G d f 
enter the Federation ; (a) The States, once they ubjcctinnof 
federate, have no right to walk out of the Federal Prlnc, ‘ 
Union. Secession can only be sanctioned by the British Parlia¬ 
ment, which will not readily agree to take such a step: (b) The 
coercive power of the B’ederal Government in securing federal 
legislation to compel Indian States to carry out any executive 
obligations imposed on them is unlimited. The allegiance of the 
subjects of a Prince will be divided between the Ruler and the 
Federation: So the sovereignty of the State will be considerably 
impaired, (c) The Princes further apprehend that the sovereignty 
of States may be further impaired even in spheres which are not 
parted with, as the Viceroy may be influenced by the opinion of 
the federal legislature and federal executive where British India 
predominates, (d) The nominees of the Indian Rulers to the 
Federal legislature will hold their seats for a fixed term and, 
therefore, the Princes will not be able to recall them if they 
prove unmindful of the interests of the State. Moreover, the 
federating states shall have to assume obligations on such items 
of federating as Debt, Defence, or Pensions. The Princes feel 
that their interests in customs, defence, economic and other 
rightsvmay not be adequately secured. The States are invited to 
surrender Customs Duties, Duty on salt, Excise, Corporation 
Tax (after ten years of the establishment of the Federation), and 
Surcharge on Taxes on Income. Subventions have been given to 
deficit Provinces, but no financial help has been accorded to 
any state, though mauy of them have to maintain troops. The 
ruler of a State, is not liable to federal taxation in respect of lands 
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or buildings in British India or income arising in British India, 
though this immunity does not extend to profits earned by a 
State in carrying on trade or business in British India, nor to the 
Ruler’s personal income. 

The Congress objects to the federation of provinces with the 
autocratically governed Indian States. It demands that the 
establishment of representative and responsible govern- 
oj>iectH>ns men j. should jj e the condition precedent for the setting 
Con«rea> U p 0 f a f e( j era [ union. Legislative Assemblies in the 
Provinces with Congress majority passed the following resolution : 
“The Government of India Act 1935 in no way represents the 
will of the nation and is wholly unsatisfactory as it has been 
designed to perpetuate the subjection of the people of India and 
that this be repealed and replaced by a constitution for a free 
India framed by the constituent assembly elected on the basis of 
adult franchise which may allow the Indian people full scope for 
development according to their needs and desires.” The Congress 
objected to Section 6, Sub-Section 5 of the Act which provides 
that the structure of the constitution in respect of Federation can 
not be altered without the consent of the Rulers. This provision 
makes the constitutional progress of India dependent on the good 
will of the Rulers. The Governor-General is instructed to secure 
representation of the federated states in his Council of Ministers. 
Thus the nominees of the Princes will have equal power with the 
representatives of the people of British India. The Governor- 
General in his discretion is charged with proper enforcement of 
the federal Government in the federated States. The Federal 
Ministers, therefore, will be unable to'make their voice effective in 
such matters. 

The Liberal Party in their Conference in January 1939 
demanded that (a) the subjects of the States should have the 
Attitude of of selecting their representatives; (b) that 

the uberai the Members of the Federal Assembly should be directly 
p,rtT elected by the people of the Provinces ; (c) that the 
constitution should be made elastic so as to make it possible for 
India to attain Dominion Status within a reasonable period. 

Many Muslim leaders in British India have condemned the 
Federal scheme on the ground that in the proposed Federal 
Legislature the Muslim members will be in a hopeless 
MUed'b*" minority. The most important Muslim States are 
L«#a« m Hyderabad, Bhopal, Bhawalpur, Khairpur, Junagadh 
and Rarapur and these will have in all 12 seats in the 
Council of States, and 21 seats in the Legislative Assembly. In 
the British India part of the Federal Legislature, Hindus who 
form more than 70 per cent of the population are given only 42 
per cent of the seats in the'Assembly ; the Muslim leaders fear 
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that the advantage they have secured in British Indian part of 
the LegisJ&tare, will be nullified to a groat extent in the Federal 
Legislature as a whole, because the Hindus are m a majority in 
the Indian States also. The Moslem League in its Madras 
Session, April 1941, set itself definitely against the All-India 
Federation. “We do not want,” said Mr. Jmnah mhis presidential 
address, “under any circumstances a constitution of an All-India 
character with one Government at the Centre. We will never 
agree to that.” This shows that the Moslem League has no 
interest in a United India or an Indian nation made up of many 
elements. Mr. Jmnah would not agree to any talk of settlement 
with the Congress, until and unless the latter agrees to the 
Pakistan Scheme He cites the example of Ireland in this con¬ 
nection. “The constitution of Nortn and South Ireland was 
finally agreed upon after the principles and the basis of division 
was settled/' This attitude makes it very difficult to promote the 
cause of Indian Nationalism and to bring about the contemplated 
federation. 

Success of a Federation depends on the faith, good-will and 
willingness to co-operation of the federated units. In the case 
of the proposed Federation in India we find much 
ill-will, jealousy and animosity between the Provinces 
on the one hand and the States on the other. Inspite 
of these defects the Hindu Mahasabha resolved in 1987 
Conference that “the Hindus should utilise whatever powers are 
provided under the Act in the interests of evolution of Hindus- 
thnn as a united nation and urge the Government to expedite the 
introduction of Federation ” 


IX. Federal Railway Authority 


India’s Railway system extends over more than 40,000 miles. 
The Railways have contributed to general revenues a huge sum 
amounting to 42 crores of rupees between 1924-25 and 
1931-32. Owing to the depression, extravagant manage- r*ii«v 
ment and competition of motor buses, the railways * ntbori,y 
failed to contribute their share for some years. Hence it wan 
necessary to take steps for efficient control and management of 
railways. Direct governmental control has its dangers, in as much 
as it may give rise to extravagance, redtapism and corruption. 
The Government of India Act, therefore, provides for a statutory 
Railway Authority. 


With the advent of the Federal Government the executive 
authority of the Federation in respect of the regulation, construc¬ 
tion, management, and operation of railways will be 
exercised by a Federal Railway Authority, consisting of 
seven persons. No less than three-seyenths of the 
members of this Authority will be appointed by the 
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Governor-General at his discretion ; the remaining members will 
be appointed by the Governor-General with the advice of his 
Ministers. 

The Government of India Act enjoins that the Authority shall 
act on business principles, due regard being paid by them to the 
interests of agriculture, industry, commerce, and the 
SuTltedrni* general public. They shall be guided in the discharge 
of their duties by such instructions on questions of 
policy as may be given to them by the Federal Govern¬ 
ment. If, however, any dispute should arise between the Federal 
Government and the Federal Railway Authority as to whether a 
question is or is not a question of policy, the decision of the 
Governor-General in his discretion shall be final. 

No person shall be qualified to be appointed a member of the 
Federal Railway Authority (a) unless he has had experience in 
commerce, industry, agriculture, finance, or administra¬ 
tion, or (b) if he is or within the 12 months last pre¬ 
ceding has been (i) a member of the Federal or any 
Provincial Legislature ; (ii) in the service of the Crown 
or (iii) a railway officer in India. At the head of the 
executive staff of the authority, there shall be a Chief Commis¬ 
sioner of Railways, being a person with experience in railway 
administration, who shall be appointed by the Governor-General 
exercising his individual judgment after consultation with the 
authority. The Chief Railway Commissioner shall be assisted in 
the performance of his duties by a Financial Commissioner and 
by such additional Commissioners as the Authority, on the recom¬ 
mendation of the Chief Railway Commissioner, may appoint. 
Though not members of the Authority the Chief Railway Com¬ 
missioner and Financial Commissioner will have the right to 
attend all the meetings of the Authority. 

A Railway Tribunal, presided over by a Judge of the Federal 
Court, and consisting of two other persons appointed by the 
Governor-General, will prohibit unfair and uneconomic 
competition and to try cases regarding rates, discri¬ 
mination, etc. Provision is made for a railway fund 
to which receipts are to be paid, and from which expenses are to 
be met; any surplus which accrues will be shared with the 
government on the exsisting basis (the Railway convention), or 
according to a scheme to be prepared. 

X. The Federal Court 

A Federal Court, being an essential element in a Federal 
Constitution, has been established in India. It consists of a Chief 
Justice and two Judges, who will hold office until the 
ini age of sixty-five, subject to removal by the kmg by sign- 
manual warrant in case of infirmity or. misbehaviour if 
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the Judicial Committee of the Privy Council so recommends; 
The Judges will hold office during good behaviour, and not, as is 
at present the case with Judges of the High Courts, at pleasure. 
The Judges will be appointed by the Crown. Among those 
eligible for Julgeship of the Federal Court are persons who have 
been for at least five years High Court Judges.* 

The Governor-General has been empowered with the ’“dis¬ 
cretion” to refer to the Federal Court for considera¬ 
tion “a question of law which is of such a nature t*' 

and of sach public importance that it is expedient Cot? d *” 1 
to obtain the opinion of the Court upon it.” 

The Federal Court has an Origirtal as well as an Appellate 
Jurisdiction. It has an original jurisdiction in (i) any matter 
involving the interpretation of the Constitution Act 
or the determination of any rights or obligations i“tb»Coj£t 
arising thereunder, where the parties to the dispute 
are (a) the Federation and either a Province or a State, or 
(b) two Provinces or two States, or a Province and a State ; 
(u) any matter involving the interpretation of, or arising under, 
any agreement entered into after the commencement of the 
Constitution Act between the Federation and a Federal Unit 
or between Federal Units, unless the agreement otherwise 

provides. In such oases it can only give a declaratory 
judgment. 

The Federal Court can hear an appeal, on certificate by any 
High Court that any matter involving the interpretation of the 
Act or an Order in Council under it is involved, . „ 

iii Appellate 

causes from such courts ; no direct appeal then lies J“ r t ‘^ lction 
to the Privy Council. Appeal also lies to the Federal Federal 
Court from the High Court of a Federated State, if Court 
it is alleged that a question of law regarding the interpretation 
of the Act or an Order in Council under the Act has been wrongly 
decided ; the procedure is by way of case stated either on the 
initiative of the High Court or the Federal Court. Provision 
may also be made by Federal Act to extend the Appellate 
Jurisdiction in civil cases from Provincial High Courts. 

The appeal to the Privy Council is preserved. From Appetl to 
any decision of the Federal Court appeal to the Judicial chePriTj 
Committee of the Privy Council may be made by the CouncU 
leave of that body or of the Court itself. 


* The Chief Justloe ol the Federal Court is Sir W. P. Spens, K.C., (salary 
Rs. 7,000 p m.), and the two other Judges are Sir Zufrulla Khan and Sir Srinivasa 
Varadaohariar both drawing Rs. 6,000 p. m. Sir B. L. Mitter has been appointed 
Advooate-General of India. 

81 
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XI. Amendments to the Government of India Act, 1935 

The second reading of the Government of India and Burma 
Miscellaneous Amendment Bill was passed in the House of Lords 
on the 7th December, 1939. Lord Zetland observed in moving 
the second reading of the Bill : It was proposed to place beyond 
doubt a distinction, which was always intended and should be 
drawn, between taxes on income on the one hand and taxes on 
professions, trades, callings, and employments on the other. 
Taxes on income, other than agricultural incomes, were the 
Federal source of revenue, whereas taxes on professions, trades, 
callings and employments were the provincial source of revenue. 
It was never intended that taxes under these provincial heads 
should be imposed as to constitute income tax and to tresspass 
upon the central field of revenue. The main purpose in view, 
when these headings were included in the Provincial list, was to 
keep alive the right which the Provincial Governments exercised, 
after empowering local authorities, such as municipalities and 
district boards, to levy rates for local purposes which were 
commonly described as taxes. It was of course characteristic of 
these taxes that their incidence upon an individual tax-payer 
was a very small one. Experience has shown, however, that it is 
impossible to levy taxes under these heads which in fact was 
nothing less than income tax in disguise, for some time ago the 
legislature of the United Provinces enacted a taxing Bill under 
heading ‘Employments Tax’, which was in lact nothing more 
than income tax. It would be imposed upon income concerned 
of all those who derived their income from employments, 
as a substantial graduated tax, which in respect of a 
large part of incomes concerned would have amounted as 
much as 10%. It was quite clear that this would have 
constituted a serious invasion on one of the most important 
sources of revenue assigned to the Federal Government, and it 
was equally clear that if it were to be permitted on a large scale 
it would have the effect of seriously upsetting the balance 
between the Federal and Provincial fields of taxation, The effect 
of clause 2 would therefore be, by limiting the amount which 
might be levied upon any individual, in any one year under 
heading ‘tax upon trades, professions, calling or employment’ to a 
specified sum—which in the Bill was placed at Rs. 50 to restrict 
the tax to the character which it originally possessed and from 
where it was never intended that it should depart. While clause 2 
of the Bill thus protected the central sources of revenue against 
invasion by the provinces, the clause performed a similar service 
for the provinces against the centre, for it secured to the 
Provincial Governments, taxes in motor vehicles, and also on the 
sale of consumption on the electricity, which there was a danger 
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of the Central Government regarding as excise and therefore 
claiming it as a sort of general revenue 

The Bill reintroduced in the House of Lords was for the 
insertion of the following new clause — 

142a (1) —Notwithstanding anything in section 100 of thi 3 
Act, no provincial law relating to taxes for the benefit of a pro¬ 
vince or of a municipality, district board, local board or other 
local authority therein in respect of professions, trades, callings 
or employments shall be invalid on the gioand that it relates to 
a tax on income (2) The total amount payable in respect of 
my one person to the province or to any one munn ipality, 
district board, local board, or other local authority in the province 
by way of taxes on professions, trades, callings and employments 
shall not, after the 31st day of March 1939 exceed R-> 50 per 
annum Provided that if in the financial year enhng with tint 
date there was in force in the case of any province or any such muni¬ 
cipality, hoard or authority a tax on prose^sions, trades, callings 
or employments the rate, or the maximum ritr, of which exceeds 
lis 50 per annum, the proceeding piovisions of this sub-section 
shall, unless for the time being provision to the contrary is made 
by a law of the Federal Legislature, have effect in relation to 
that province, municipality, board or authority as if for the 
reference to fifty rupees pei annum, there was substituted a 
reference to that rate or maximum xate, or such lower rate, if 
any (being a rate greater than Rs 50 per annuml as may for the 
time being be fixed by a law of the Federal Legislature and any 
law of the Federal Legislature may for any of the purposes of 
this proviso be made either generally or in relation to any 
specified provinces, municipalities, boards or authorities (3) The 
fact that the provincial legislature has power to make laws as afore¬ 
said with respect to taxes on professions, trades, callings and 
employments shall not be construed as limiting, in relation to 
professions, trades, callings and employments, the generality pf the 
entry in the Federal Legislative List relating to taxes on income 

The Bill also provides for the insertion in the Federal Legis¬ 
lative List of the following .—‘ 54a The matters specified in the 
proviso to sub-section (2) of section 142a of this Act as matters 
with respect to which provision may be made by laws of the 
Federal Legislature ” For paragraph 46 of the Provincial Legis¬ 
lative List, there shall be substituted the following —“46 Taxes 
on professions, trades, callings and employments subject, however, 
to the provisions of section 142a of this Act ” The existing 
entry reads as follows : “46. Taxes on professions, trades, callings 
and employments.’’ 

In June, 1940, the Parliament passed another Amendment, 
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according to which the Governor-General is empowered to take 
final decision in all matters, which under the Act 
require the sanctton of the Secretary of State for India, 
in oase a state of emergency is declared By another 
amendment in 1941 elections to provincial Assemblies have 
been postponed for such period as might be considered 
necessary up to twelve months aftei the end of the war But 
the discretionary power of the Governor to dissolve legislatures 
at any time remains intact By an Amendment of 1942 the 
Proclamation of assumption of all powers by the Governor on 
the break-down of the constitution (section 93) may continue in 
force, not for three years only but till the expiration of twelve 
months after the end of the war, unless revoked earlier 

XII. Complexity of the Indian political problem 

The political and constitutional problems of India are full 
of complexities There are four big problems awaiting solution, 
namely, (1) the Minonties, (2) the Princes, (3) the Defence 
and (4) British vested interests Sir George Schuster has rightly 
pointed out that “many struggles are going on simultaneously 
Nationalist India struggles with Great Britain , Hindus and 
Moslems contest for supremacy , there are issues between the 
Princes and the democratic politicians of British India as well 
as issues between those who seek the domination of one party 
and those who want a balancing party system , there are divisions 
on religion too and on economic policy ” The problems seem 
to be bewildering even to the Government The picture of 
indecision and confusion drawn by Aldous Huxley, who visited 
India some twenty years ago, is as true now as it was 
then. The eminent English literateur in his ‘Jesting Pilaie 
wrote “Old and new strangely coexist, and India is rnled in 
accordance with two completely incompatible theories of 
Government, that of Akbar, shall we say, and that of Woodrow 
Wilson On Monday the watchword of the executive is “Reform 
and responsible self-government”, like Oliver Twist the Indians 
immediately ask for more , their demands become increasingly 
insistent, and the Government nervously decides to be firm On 
Tuesday some General Dyer rivals the exploits of the Moghuls , 
repressive legislation is passed, the gaols are crowded On 
Wednesday the Government is seized with qualmb Remembering 
what Mr. Gladstone said in 1882 and why the Great War was 
fought, it makes a “generous gesture”. The response is so 
nnenthusiastic that it becomes necessary on Thursday to suspend 
the Habeas Corpus Act and imprison several thousand suspects 
without a trial By the end of the week everybody including the 
Government itself, is feeling rather muddled." The intermina- 
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ble quarrels between the different contending parties for power 
are making confusion worse confounded day by day. The 
political struggle of the last fifty years created a sense of nationa¬ 
lism in India But this too, is being undermined by a section of 
politicians who want to divide India into two or more states. 
The jealousy among the province^ is also pointing out the 
dangers to Indian national unity 

XIII. The Pakistan Idea and a Multi-National state in India 

The Pakistan idea, first championed by the poet, 8ir Muham¬ 
mad Iqbal, and nursed by a group of romantically inclined 
Moslem undergraduate students reading at Cambridge 
University, became a definite political objective in Jf’fh'”*" 1 
1940 It was in the Lahore session of the Muslim 
League in 1940 that the basic principle of the 
Pakistan demand was thus laid down “That geographically 
contiguous units are demarcated into regions which should be so 
constituted with such territorial re-adjustments as may be 
necessary, that the areas in which the Muslims are numerically 
in a majouty as in the North-Western and Eastern zones of 
India should he grouped to constitute “Independent State” in 
which the c mstituent units shall be autonomous and 
sovereign ” Muslim League resolved in Maich, 1941, Nimnoi 
that the Punjab, Sindh, the N W P P and Baluchis- Jh*Mo.-° f > 
tan should form the North West zone and Bengal p™'jj c ^' 
should form the Eastern zone of Pakistan The nu¬ 
merical position of the Moslem population may be seen from 
the following Table, compiled ftom the census of 1941 


Provinoo 

Muslims 


Hindus 

Tho Punjab 

13,333,460 


6,828,588 

N. W. F. P 

3,287,301 


142,977 

Sind 

2,880,800 


1,016,704 

Bengal 

27.497,634 

Total 46,888,187 

— 

21,670,407 

29,058,676 

Madras 

3,305,937 


41,277.370 

Bombay 

1,583,359 


15,602,932 

U. P. 

7,181,927 


40,905,586 

Behar 

4,140,827 


25,915.048 

3mga 

124,463 


5,096,431 

3. P. and Berar 

682, B64 


18,388,223 

Indian States 

10,657,100 


67,467,100 
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The Pakistan idea is vigorously combated-.by the Congress 
Mahatma Gandhi said that if Pakistan is an article of faith with 
Mr. Zmnah, “indivisible India is equally an article 
dial™' of of faith with me ” But Mahatmaji is against any form 
Kkut«n° °f violent resistance even by way of self-defence 
Mr K M Munshi, who was the Home Minister in 
the Congress Cabinet of Bombay (1937-39) resigned from the 
Congress on this ground and started the Akhand (indivisible) 
Hindustan campaign The Pakistan idea was condemned by the 
Hindu Mahashabha and by the Non-party political leaders’ con 
ference (Poona, July, 1941) Mr Amery in his speech at the House 
of Commons on the 1st August, 1941, said that the reaction 
“against the dangers of what is called the Congress Raj or the 
Hindu Raj has goue so far as to lead to a growing demand from 
Moslem quarters for a complete breaking up of India into separate 
Hindu and Moslem dominions I need say nothing to-day ot 
manifold, and to my mind, insuperable objections to such i 
scheme, at any rate in its extreme form I would only note 
that it meiely shifts the problem of permanent minorities to 
somewhat smaller areas without solving it It is a counsel of 
despair and, I believe, wholly unnecessary despair, for, I do not 
doubt there is enough constructive ability and enough naturi) 
goodwill among the Hindus and Moslems and enough Indian 
patriotism to find a constitutional solution which will give fan 
recognition to all communities and all internets ” 

The critics of the Pakistan idea point out that if Pakistan, 
consisting of the Eastern and Western zone is set up, it will he 
difficult, if not impossible for Hindusthan to defend the 
o<cmicTof country against any land-invasion Moreover, both 
p*ki»un zoaes 0 f Pakistan would be economically so pool 

that these would try to expand at the expense of the rich, denseh 
populated and predominantly Hindu region of the U P , Behar 
and West Bengal The economic interest of the Eastern zone 
is qqite different from that of the North-Western zone Culturally 
too, the two zones are different The creation of the North- 
Western zone would make the five millions of Sikhs a powerful 
and discontented minority in a state consisting of 18 million 
Moslems 


The Communist Party of India support the Pakistan idea in 
a modified form The first Congress of the Communist party 
Support of 0 f I n< ^ lft P ai,8e ^ following resolution in May, 1943 

tbccommu- “Every section of the Indian people which has a 
to’pakutan contiguous territory as its homeland, common historical 
tradition, common language, culture, psychological 
make-np and common economic life would be recognised as a 
distinct nationality with the right to exist as an autonomous 
state within the free Indian union or federation and will have 
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he right to secede from it if it may so desire This means that 
he territories which are homelands of such nationalities and 
which to-day are split up by the artificial boundaries of the 
iresent British provinces and of the so-called “Indian States” 
would be re-united and restored to them in free India Thus 
free India of tomorrow would be a federation or union of 
autonomous states of the various nationalities such as the Pathans, 
Western Punjabis, Sikhs, Smdhis, Hindustanis, Rsjasthams, 
Gujeratis, Bengalis, Assamese, Behans, Onyas, Andhras, Tamils, 
Karnatakis, Maharashtrians, Keralas etc " Comrade G Adhikan 
supports the Communist plan by the following argument “The 
conception of India’s unity was never a static one It is 
a living and growing reality which is developing within 
its womb a host of individual nationalities which lived 
together on the Indian soil through centuries, ahd are 
now waking to new consciousness Unequal economic develop¬ 
ment leads to- friction and conflicts between communities and 
different national units The growing sweep of the All-India 
people’s movement tends to unite these communities and national 
units into one united national front for freedom But imperialism 
deliberately promotes and fosters separatist tendencies to disrupt 
and paralyse the unity of national forces which is advancing 
towards freedom The leadership of the National Congress instead 
of playing into the handb of the imperialist reactionaries by refu¬ 
sing to see the developing of multi-national pattern of our natio¬ 
nal unity, has to recognibe the just claim of the peoples of these 
individual nationalities to autonomous state existence within the 
framework of a free Indian union, and their right to secession 
from the union, if they so desired ’ The Communist plan of 
multi-national state follow's the model of the USSR, but the 
Muslim League has not yet clearly stated that Pakistan will 
invariably join the All-India-Umon 


XIV. India and Dominion Status 

Dominion Status has been promised to India by responsible 
British statesmen from time to time Mr Montague as the 
Secretary of State for India declared in 1917 on behalf 
of the British Government that the policy of “the 
increasing association of Indians in every branch of fjjgj* to 
the administration and the gradual development of 
self-governing institutions, with a view to the progressive realisa¬ 
tion of responsible self-government as an integral part of the 
British Empire ” In 1929 Lord Irwin declared with the 
permission of the British Government that “it was implicit in 
the declaration of 1917 that the natural issue of India’s 
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constitutional progress, as then contemplated, was the attain¬ 
ment of Dominion Status.” Lord Wellingdon reiterated it in 
1933. Lord Linlithgow made the important pronouncement 
on the 10th January, 1940, to the effect that the political objec¬ 
tive of India is “full Dominion Status—Dominion Status too of 
the Westminster variety.” 

The statute of Westminster is based on the resolution of the 
Inter-Imperial Delation Committee, 1926, which states : “The 
Dominions are self-governing communities equal in 
JfbminiHZ status, and in no way subordinate to one another, in 
any aspect of their domestic or external affairs, though 
united by a common allegiance to the crown, and associated as 
members of the British Commonwealth of Nation”. The statute 
of Westminster (1931) says that no law passed by a Dominion 
is to be void on the ground of repugnancy to the law of Eng¬ 
land or any existing or future act of the British Parliament. 
The powers of a Dominion Parliament are to include the power 
to repeal or amend any act of the British Parliament extending 
to a Dominion. But no act of the British Parliament is to be 
passed thereafter relating to a Dominion unless it is expressly 
declared in that act that the Dominion had requested and con¬ 
sented to the enactment thereof. The legislature of a Dominion 
is to have full powers to make laws having extra-territorial 
operation, and laws relating to Merchant shipping and courts of 
Admiralty. The statute of Westminster is rather vague on the 
right of any member to secede from the Commonwealth. It 
recognised no official bond between members except the crown. 
The king being a constitutional monarch must rule by the 
advice of his Ministers of Canada and Australia as much as by 
the advice of his Ministers of the United Kingdom. 
If the Ministers of a Dominion were to advise the 
secession of their nation from the Commonwealth, presumably 
His Majesty will have to accept that advice. This would be 
specially applicable to the Union of South Africa where the 
Royal right to disallow Acts has been abolished in 1936. But 
many competent authorities hold that secession can only be 
completed if it is recognised by the British Parliament. In 
1937, Mahatma Gandhi proclaimed that “so far as I atn con¬ 
cerned if Dominion Status were offered in the terms of the 
statute of Westminster, that is the right to secede at will, I 
would unhesitatingly accept it.” But the Congress Working 
Committee declared in 1940 that Dominion Status is not in 
keeping with the dignity of a great nation. At present Mr. 
Rajagopalachari is advocating the acceptance of Dominion 
Status. Let us see what changes in the constitution of India 
would be necessary, if India is to have the status of a Dominion. 

First of all the title of His Majesty is to be simply the king 
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and no't the Emperor of India. Secondly, the Governor-General 
and the Governors are to be appointed on the advice 
of the Central and Provincial Ministry respectively f < ;“"* 1 ti ‘ u ' _ 
Neither the Governor-General nor the Governors can ... 

i t v ■* r wbich would 

have any power oi disregarding the advice of their Jj n«c«’»*ry 
Ministers, nor can they have power to veto pv reserve indiaV 
for His Majesty’s assent any bill passed by the legisla- DomiBton 
tures Thirdly, the right of Federal Legislature to pass any law 
within the sphere of Federation must be recognised Fourthly, 
folios of Defence and „ Foreign Policy must be held by 
ministers responsible to the Federal Legislature Fifthly, the 
practice of taking appeals from the Indian Courts or Courts in 
the Indian States to the Privy Council must be stopped 


XV. The Cripps Proposals 

The British War Cahinet announced on the 11th March, 1942, 
through the Prime Minister that Sir Stafford Cripps, the Lord 
Privy Seal, would visit India to secure the necessary measure of 
assent to proposals which the War Cabinet had made to meet the 
political situation in India The draft proposals were as follows 

(1) A new Indian Union will be cieated It shall constitute 
i Dominion associated with the United Kingdom and other 
Dominions by a common allegiance to the Ciown, but equal to 
them in every respect in no way subordinated m any aspect of its 
domestic and external affairs 

(2) Immediately upon the cessation of hostilities a new 

constitution will be made by a constitution-makiug body, in 
which the Indian States shall also participate The 
constitution-making body shall be elected by the entire of 

members of the lower Houses of the provincial legisla- c/binet* 
tures, as a single electoral college, bv the system of 
proportional representation—the number thereof being one-tepth 
of the number of the electoral college Indian states also shall be 
invited to appoint representatives in the same proportion to the 
total population as in the case of representatives of British India 
as a whole 

(3) His Majesty’s Government undertakes to accept and 
implement forthwith the constitution so framed subject only to 

(a) The right of any province of British India that is not 
prepared to accept the new constitution to retain its present 
constitutional position, provision being made for its subsequent 
accession, if it so decides. With such non-acceding provinces 
should they so desire, His Majesty’s Government will be prepared 
to agree upon a new constitution giving them the same full 
82 
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status as the Indian Union and arrived at by a procedure analo¬ 
gous to that here laid down. 

(b) The signing of a treaty which shall be negotiated between 
His Majesty’s Government and the constitution-making body. 
This treaty will cover all necessary matters arising out of the 
complete transfer ef responsibility from British to Indian 
.hands ; it will make provision in accordance with the under¬ 
takings given by His Majesty’s Government, for the protection of 
racial and religious minorities, but will not impose any restric¬ 
tion on the power of the Indian Union to decide in future its 
relationship to other member-states of the British Common¬ 
wealth. Whether or not an Indian State elects to adhere to the 
constitution, it will be necessary to negotiate a revision of its 
treaty arrangements so far as this may be required in the new 
situation. 

(4) Until the new constitution is framed and during the 
emergency of the War, His Majesty’s Government must inevi¬ 
tably bear the responsibility for, and retain the control and 
•direction of, the defence of India as part of their world war effort, 
but the task of organising to the full the military, moral and 
material resources of India mu6t be the responsibility of the 
Government of India with the co-operation of the peoples of India 

These proposals were not acceptable either to the Congress or 
to the Muslim League. The Congress opposed the proposals on 
the following grounds : (a) While the representation 

opinion of an Indian State in the constitution-making body is 
r°rnrn..i. fi xed 011 a population basis, the people of the States, 
have no voice in choosing those representatives, who 
are to be nominated by the Princes. This arrangement ignores 
the rights of self-determination to the ninety millions of the people 
of the Indian States, (b) The right of a Province to come 
within the Union or not at its choice is a severe blow to Indian 
unity. “Each territorial unit should have the fullest possible 
autonomy within the Union, consistently with a strong national 
State. The proposal now made on the part of the British War 
Cabinet encourages and will lead to attempts at separation at the 
very inception of a union and thus create friction just when the 
utmost co-operation and goodwill are most needed.” Mr. Jinnah 
as the President of the League said in the Allahabad Bession of 
the League in April, 1942 that “We will therefore endeavour that 
the principle of Pakistan which finds only veiled recognition in 
the document should be conceded in unequivocal terms and until 
we know how the right of Musalmans to keep out or accede 
thereto is defined to our satisfaction, we do not wish to see that 
the history of Pakistan should be repeated as it was after the last 
War, after we have paid for the promises in blood, money and 
material.” The proposals have been further criticised by others 
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oa the ground that the composition of the constitution-making 
body will be determined by that of the provincial legislatures, 
which have been elected by separate electorates with communal 
reservations. 

The break-down of the Cnpps negotiations stiffened the 
attitude of the Congress and indirectly led to the disturbances m 
August, 1942. 

XVI. Place of India in the Future World Order 

India occupies a pivotal position in the link between the 
Atlantic and the Pacific and between Europe, Asia and Africa 
She is the second largest country in the world in point of popula¬ 
tion and her economic resources at present are much greater than 
those of China, which has been devastated bv war since 1937. 
Nature has placed her almost at the centre ot the continent of 
4sia and it may well be her destiny to pliy a co-oidinating role m 
the clash ot races, cultures and economic interests between the 
Asiatic and European nations 

Whether India would be able to fulfil this destiny will depend, 
in the first instance on her own political status To play her role 
in the evolution of a global order effectively India must have the 
right of self-deternfination She must have the power to express 
herself in her genuine personality , she must no longer echo her 
Master’s Voice, as the so-called representatives of India had 
done in the League of Nations and the Imperial Conferences. 
“By shameful submission,” wrote Leibuitz, in the last half of the 
seventeenth century, “men’s minds will be progressively intimi¬ 
dated and crushed till they become at last incapable of all feeling. 
Inured to ill-treatment and habituated to bear it patiently they 
will end by regarding it as a fatality which they can do nothing but 
endure. All will go together down the broad high road to slavery.” 
The slavery of India will be a standing menace to the peace of 
the world. If Mr. Anthony Eden says, “England shall remain a 
great world-dominating power,” and if Mr Churchill says, “every¬ 
thing that England gamed in China and Asia in the days of 
their weakness shall - be regarded as our eternal and natural 
properties,” then nothing but absurdities, self-contradictions and 
perpetual conflicts will ensue. Russia is avowedly anti-imperia¬ 
list TJie U, 8. A. has no imperial ambitions , she refused to 
join the League of Nations because, as the Senate said, “We can 
not enter the League which has to guarantee the present fron¬ 
tiers of the different Empires.” Consistently with her policy of 
allowing the right of self-determination to the different peoples of 
the world, she could not guarantee European imperalism m 
Africa and in Asia. There in no reason to think that she would 
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give up her historic policy of championing the cause of nationa¬ 
lism after the present war Generalissimo Chiang-Kai-Shek 
addressing the Chinese Assembly has said “China is the largest 
and the most ancient of Asiatic countries but it is not for us 
positively to talk of a right to a position of leadership among 
these countries. We have been fighting this war of resistance 
with a purity of motive and consistency of principle, not for any 
selfish propose but for the salvation of the world, through first 
saving ourselves Towards Asia and towards the whole world 
we wish only to do our duty to the exclusion for any lust for 
power or other desire incompatible with the moral victory of love 
and benevolence that are characteristic of the Chinese national 
spirit ” The one solid foundation of world peace is the freedom 
of nations Java, Burma, Malaya, Indo-China and Siam would 
be freed from Japanese domination no doubt, but if they are 
again put under the mercy of the imperialist Powers, the world 
will not derive any benefit from the tremendous sacrifice of the 
present war No world order can survive the iniquity of exploita¬ 
tion of one country by another 

Nationalism is said to be an out-worn and discredited creed 
The absolute sovereignty of nation-states has been held responsi¬ 
ble for the outbreak of wars There is much truth in this criticism 
no doubt, but this doe« not mean that the cause of woild-peace 
can be promoted by holding one nation in subjection to another 
The solution of the problem seems to lie in erecting federations 
of multi-national states of the pattern of the U S S R, in 
which the different nationalities enjoy complete cultural and 
religious autonomy with right to secede from the union The 
alternatives to such federations are (1) the Balance of Power 
(2) the Concert of big Powers (3) a world Federation (4) and a 
League of Nations The history of Europe in the sixteenth and 
seventeenth centuries has demonstrated the futility of Balance 
of Power as a means of preserving peace The concert of big 
Powers can for a time dominate over the weaker states, but the 
mutual jealousy and conflicting interests of the Big Powers 
ultimately give rise to war. A world-federation is desirable on 
theoretical grounds, but it is useless to make proposals whieh the 
governing forces of contemporary life are not yet ready to accept 
The League of Nations is an institution of great promise 
provided the members of the League are somewhat equal in 
political and economic strength. Such equality can be achieved 
only when a number of multi-national Federations are established 
These Federations may become members of the League, which 
can do the work of integrating and developing international 
human activities. 

The vastness of the country and the numerical strength 
of her population are factors which warrant the foundation 
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of a multi-national state in India But in the cross-currents 
of world politics such a state can not stand alone Pandit 
Jawaharlal Nehru in his latest book, ‘The Unity of India’ 
has written , “The day of small countnes is past It is 
also patent that the day of even big countries standing by them¬ 
selves is past Huge countries like the Soviet Union or the 
United States of America may be capable of standing by them¬ 
selves, but even they are likely to join themselves with other 
countries or groups The only solution is a world federation of 
tree countries In Europe people talk of a European Fedeiation 
or Union, sometimes they include the USA and the British 
Dominions in their group They leave out always China and 
India, imagining tint these two great countnes can be ignoied 
There can be no woLld-arrangement which is based on ignoring 
India oi China If there are to be federations, India will not 
fit into a European federation where it can only be a hanger-on 
of semi-colonial states ’’ Neither India, nor China has any 
aggressive ambition , and both these countnes desire to see 
the peoples of Biuma, Siam, Indo China, Java and Malaya free 
These peoples have been associated with India and China far 
centuries by cultural and economic ties If India, China and a 
fedeiation of these peoples combine together they can neutralise 
the threat from potential aggressor Such a combination may 
be kept in view for the future But at present China is so weak 
that an alliance with her will not give much strength to a Free 
India in the near future 

In a remarkable book, entitled whithei China’, Scott Near¬ 
ing wrote in 1927 that Soviet Russia, Clnni and Japan, compus- 
ing one third of the woild s population might toriu a ‘Eurasian 
bloc’ in opposition to ‘the airogance and piedatory ruthlessness 
of thelast two of the great Empires—Great Butam and the 
USA’ He further prophesised that ‘the Soviet Union will 
continue to be the spiritual father of the new social order But 
the Chinese will be its business manager’ But the trend of 
affairs since 1927 has demonstrated the impossibility of recon¬ 
ciling China with Japan Theie is hardly any chance of forming 
such a group in the near future 

At the beginning of the present centuiv many Indians looked 
upon Japan as the leader of an Asian Unity But their dreams 
have been shattered to pieces by the ruthless imperalistic policy 
followed by the Japanese The Tanaka Memorandum, drawn 
up m 1927, laid down a time-table of conquest of Asiatic coun¬ 
tries one by one, and it is being followed by the Japanese, as 
far. as it is possible for them to follow it The Nichi Nichi has 
published a map of the ‘Greater East Asia’, to be dominated by 
Japan and it includes the whole of China, Indo-China, Siam, 
Burma, India and Ceylon The Japanese poet Yone Noguchi 
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came to India in September, 1938, to enlist the sympathy of 
Rabindra Nath Tagore in Japan’s aggressive war on China, 
which was represented as the war of ‘Asia for Asia’. But our 
poet frankly told him : “I can no longer point out with pride to 
the example of a great Japan”. The Japanese propaganda for 
‘co-prosperity sphere’ has turned out in practice to be nothing 
better than enslavement of the whole of Eastern Asia. If India 
joins any kind of alliance in which Japan is a member, she will 
simply fall under the domination of Japan. 

The other federal groups or alliances which might be formed 
in the post-war world are (1) Central European, (2) Slavonic, 
(3) American and (4) the British Commonwealth. India has 
very little in common with the first three blocs. India occupies 
a key position along the lines of naval communication between 
Australia, New Zealand and Great Britain. So long as she is 
not able to build up a strong navy of her own, she would require 
the protection of the greatest sea-power of the world. Apart 
from this strategic consideration, association with the British 
Commonwealth of Nations would be of inesteemable cultural, 
economic and political value to her, provided, of course, she gets 
the position of an equal partner in it. The British Common¬ 
wealth of Nations is a unique organisation in history in as 
much as it provides for sufficient community of action between 
the members, allowing each the maximum of liberty. A free 
India would find it more profitable to be associated with the 
British Commonwealth of Nations than with any other group. 
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Political Speculations in Ancient India 

Political Science was assigned a high place in the cultural 
system in ancient India. Usanas, a predecessor of Kautalya, 
regarded Politics as the only science, but according to Kautalya 
the welfare of all other sciences depended on the well-being 
of Politics. Sukra says that a ruler who neglects the study 
of Dandaniti, or science of government, sinks like a leaky vessel. 

There were two different schools of thought in ancient India 
regarding the origin of the State. Both of these schools are 
represented in the Mahabharata. According to the Vanaparvam 
of the epic, there was at first perfect peace and happiness among 
men ; but later on errors creeped into their mind, the distinction 
between right and wrong vanished, and wrath began to disturb 
human relations. The people approached Visnu for the redress of 
this state of lawlessness. The Lord created out of his own energy 
a son named Virajas on whom sovereignty was bestowed. This 
story points to the divine origin of the state. But the Santiparvara 
states that when the Golden Age degenerated in course of time 
into a period of lawless anarchy the people made a compact among 
themselves by which they provided that any one who was har6h 
in speech, or violent in temper or who robbed others of their 
wealth or wife would be out-lawed and excommunicated. Later on 
Brahma nominated Manu as the King. This story refers to the 
contractual origin of the State and divine origin of Kingship. 

All the ancient writers on Polity, from Kautalya to Sukra 
hold that the State consists of seven elements, namely :—(1) 
the Swamin or Lord, usually the King; (2) the Amatya or 
minister ; (3) the Janapada or territory ; (4) The Durga or 
fort ; (5) Kobu or treasury ; (6) Danda or army ; and (7) Mitra 
or ally. Sukra compares the King to the head, the minister 
to eye, the ally to ear, the treasure to mouth, the army to mind, 
the fort to arms and the "territory and the people to two legs 
of human body. According to Sukra, the King should like a 
father endow his subjects with good qualities, like a mother 
pardon offences and nourish the subjects like children ; like 
teacher guide his subjects, like a brother take only his legal 
share of property, like a friend be the keeper of the subjects, 
lives, families, property and interests ; like Kuvera bestow wealth 
and like Yams punish the wicked. • 

The King in ancient Indian theory had no absolute power. 
Arbitrary government was checked by the popular control over 
the selection of the King. Dasaratha called the chief persons 
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of cities and villages within his kingdom to an assembly and 
asked them whether they approved of the selection of Rama 
as heir-apparent. In the Mahabharata we find that the 
BramhaDas and the village elders prevented King Pratipa from 
designating Devapi as successor because the latter suffered from 
skin-disease. Jajati had to take the consent of the people in 
nominating Puru as his successor. Sometimes the people 
deposed an evil-minded despotic King, as the story of deposition 
of Bena shows. Moreover, the sanctity of the Dhartna or Rule 
of Law and the moral influence of the Bramhanas were 
regarded as safeguards against the exercise of arbitrary power 
of the king. 

In the Arthashastra of Kautalya we notice some form of 
State Socialism. The State owns a very large portion of land 
of the country ; the State has monopoly over forests, mines, 
salt, pearls and precious stones. The State is the largest em¬ 
ployer of artisans. The textile factories of the State are enjoined 
to furnish employment to widows, crippled women and reclaimed 
prostitutes. The State regulates the rate of interest ; and the 
Superintendent of Commerce regulates the rate of profit b\ 
fixing the price of different commodities with reference to the 
outlay of capital, the iuterest thereon, the quantity manufactured, 
the amount of toll and the wages of labourers. Wholesale 
traders were allowed a five per cent profit on home-grown 
commodities and teiv per cent profit on foreign goods. 
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Strength of Political Parties in the Provincial Assemblies 


(The figure against the Province indicates the total number of seats in the Assembly) 


( 1 ) Assam 108 

Congress 28 

Independent Party 19 

Tribal etc 4 

Constitutionalists 8 

The Assam United Party 49 


(2) Bengal 250 

Ministers belonging to 
different groups 11 
Coalition Party (Muslim 
League and Proja 
' Party) 94 

Scheduled Castes 

supporting Govt 10 
Europeans 25 

Total number of 

Go\ eminent supporters - 

140 

4 Anglo Indians and 7 members 
of Nationalist Party usually 
support the Goy eminent 
/ Congress Partj 51 

j Proja Party 21 

' Scheduled Castes 14 

86 


(5) Bombay 175 

Congress 88 

Muslim League 28 

Independent Labour 
Party 14 

Progress Party 12 

Peasants and People’s 
Party 8 

Peasants and Workers 
Party 8 

Democratic Swaraj 

Party 5 

Independents Id 

88 


OppOBl 

tion 


( 6 ) Madraa 215 

Congress 162 

Justice Party 
Muslim League 
European Group 
National Democratic 
Party 

Anglo Indians 
Independents 


Opposi 

tion 


17 

18 
7 

4 

2 

0 


52 


( 8 ) Bihar 
Congress 


152 

98 


Opposi 

tion 


Bihar Nationalist Coali 
tion Party 25 

Muslim Independent 
Party 20 

Muslim League 

Members 4 

No Party 8 


52 


(4) C. P. and Berar 
Congress 

Opposi¬ 
tion 


112 

71 


(7) North West Frontier 

Pro'ince 60 

_ , / Congress 21 

Govt | jj on 0 on g ress 4 

2* 

Muslim League 12 

Hindu Sikh Nationalist 
Party * 

Central Nationalist 
Party 6 

No Party ® 

>24 


OppOBl 

tion 


Independent Party 

17 



United Party 

5 



Muslim League 

10 

(8) Onssa 

80 



82 

Congress 

86 


88 
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I National Party 

18 

(10) Sind 60 


1 

Opposi¬ 
tion | 

Independent Party 

1 


i Europeans 

8 

All-Orissa United 

t 

Govt. 

Independent 

i 

Party 

1 

Muslim Ministerial 



1 No Party 

e 

mippor- - 
ters 

Party 

35 



— 

Hindu Independent 




124 


^ Party 

10 






40 

(9) The Punjab 175 






t Unionist Party 

97 

Opposi¬ 

1 Congress 

10 

Govt. ' 

Khalsa National 


Muslim League 

8 

euppor- • 

Party 

18 

tion 

Independent 

1 

ters | 

National Progressive 





' Party 

4 



19 



114 

(11) United Provinces 228 





Congress 147 






1 Muslim League 


Opposi- J 
tion | 

1 Congress 

89 

Opposi 

! Party 

30 

Ahrar Party 

‘2 

tlOll i 

| Independent Party 

‘24 

l Independent 

19 


t No Party 

•21 
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SUBJECTS FOR ESSAYS 


INTRODUCTION ( PAGE 1 ) 

1. Define the nature and scope of Political Scitnee How is it related 

to Ethics, Economies and Sociology ? (Bombay 1936, ’37) 

2. What is the relation of Political Science with (a) History, (b) Econo¬ 
mics and (c) Ethics ? (Bombay 1941 , Dacca 1935) 

3. Indicate the connection between Polities and Economics from modern 

finance, trade and labour legislation (Cal. U 1918 Hons.) 

4 Discuss the relation of Political Science to Sociology, Histoiy, Econo¬ 
mics and International Law. (Patna 1932) 

5. Discuss the relation of Political Science with Economics and Juris¬ 
prudence. How far is Politics both a science and an art 1 (Bombay 1935) 

6. "History without Political Science has no fruit and Political Science 
without History lias no root" Discuss the statement (Pat 1940, Cal 1933) 

7. What dp you understand by the term of 'Historical Method’ '> State 
briefly the chief contributions of at least one wutci of the Historical School. 

(All. L. 1934) 

8 Define “Political Science" and distinguish it' from "Politics” and 
‘Political Philosophy" Is Political Science really i Science •> (Punjab 1937) 


CHAPTER I ( PAGE 12 ) 

1. Discuss the theory that the State is not identical with the Nation. 

What do you understand by n 'National State, and 'the principle of 
nationality’ 1 I Cal. II 1925) 

2. Define Nation and Nationality What are the basic elements of 

Nationality 1 Is any one of them absolutely essential ’’ (Punjab 1936) 

3. What are the essential attributes of a St ite 1 Distinguish between State, 

Nation, Society and Goieninient (Bombay 1936) 

4. Examine the influence of geographu i! factors on Political deielopraent. 

Illustrate your answer by reference to liiditu conditions (Bombay 1936) 

5. Describe the political, physical and spiritual bases of the state. 

(Cal. C. 1925 Hons.) 

6 Define an “organism ’ Indicate the exact iniphe items of the Organic 
theory of the State Does it mean that the State resembles an organism in all 

f cunts ? How is the relation between the state uid the mdi\ idual defined by 
he Organic theory ? (Cal 1924, '33 : All. U. 1931) 

I 7 Estimate the value of ttic Organic theory of the State to students of 
political Science. (Cal. ’35. 40 ; .Madras 1937) 

[ 8. ’The State is an entity over and apait from the people who compose it, 

With a real will and personality of its own ’ Examine critically the theory of 
the Stato embodied in the statement quoted aho\e. (Pat. 1941) 

9. Distinguish between Society, State and Government. (All. U. 1980) 

; How do you define a State ') Do the following come under your 
lefinition of a state: (a' Hyderabad Deccan, (bl New York, (c) the League 
pf Nations ’? Give reasons tor your answer. (Cal. U. 1936) 

i 11. What is meant by Government ? To what extent does the authority of 
rovermasnt ultimately rests on force ? (Cal. U. 1988) 
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12. ‘Government rests on force’. ‘Government rests on opinion’. Discui 
these statements carefully. (Cal. 1944 


CHAPTER II ( PAGE 26 ) 

1. Discuss the evolutionary theory of the origin of the State. 

(Nagpur 1943 ; Bombay 1941 

2. State and discuss Hobbes's view of the origin and nature of the State. 

(Bombay 1928 ; All. U. 1932 

8. Discuss the general features of the evolution of the modern State. 

(Bombay 1927 

4. Critically examine the Social Contract theory of the Origin of th 

State. Is the theory entirely valueless ? (Cal. U. 1931, '82, '87 

5. “The State is an association for rendering public service.” Dibcus 
the remark in the light of the Organic and Social Contract theories. 

(Bombay 1988 

6. Carefully examine the doctrine of Social Contract. How far does i 

furnish the true explanation of the origin of the State ? (Punjab 1937 

7. Criticise the Social Contract theory of the origin of the State. 

(Cal. U. 1941 

8. Examine the value of the Social Contract theory as propounded h; 
Hobbes and Locke. What are the reasons for its disappearance to-day ? 

(Nagpur 1985 ; "Bombay 1986 ; Punjab 1934 

’ 9. ‘While not a correct theory in its pure form, the social contract theor 

contains elements of truth of fundamental value’. Comment on the abov 
statement. (Pat. 1948 

10. Discuss the practical importance of the Social Contract theory ii 

actual political development. (Cal. U. 1929 

11. Briefly describe the organisation of patriarchal society, and show u 

what respects it differs from modem political society. (Madras 1987 

12. Examine Maine’s Patriarchal theory in the light of the researches o 

McLenan and others. (Punjab 1935 

18. (a) How far is it true to say that the origin of the State lies in ‘force’ 

(Punjab 1986 ; All. U. 1933 
(b) Government is based on force”. Critically examine the statement 

(Cal. 1942, ’44 

14. Discuss the underlying tenets of the theory of the divine right c 
kings. In what sense was it the child of circumstances ? (All. U. 1980, 1988 

15. Explain the theory of Social contract as interpreted by its leadinj 

exponents. How far do you find its implications present in the modem federa 
constitutions. (Patna 1984 

16. State and criticise the Social Contraot theory as an historical o 

rational explanation of the origin of the State. (Madras 1986 

17. What difierences do you observe in ‘the state of nature’, as describee 

by Hobbes, Locke, and Rousseau ? (Madras 1985 

18. State briefly the various theories of the origin of the State with whiol 
you are acquainted, and consider the elements of truth in each of them. 

(Madras 1984 

19. Critically examine the main features of the social contract theory o: 

Hobbes and Locke (Nagpur '48, 
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20. Indicate the general features of state development. (Dacca 1985) 

21. Carefully examine the theory of Social Contract and Popular Sove- 

eignty as expounded by Rousseau. (Punjab 1936) 

22. Trace the process by which primitive tribal communities have been 

leveloped into modern political communities. (Punjab 1984) 

23. What was the Hindu Conception of the State ? Mention the chief 

heones about its origin given by Hindu writers. (Benares 1930) 


CHAPTER III ( PAGE 43 ) 

1. Discuss critically the concept of ‘Nation-State’, and examine its practical 

■Sects with reference to contemporary politics. (Patna 1939) 

2. Discuss the working of the principle of Nationality as a motive force 

n politics. What limits, if any, would you impose upon the doctrine of self- 
letermination ? (Patna 1941) 

3. What do you understand by a Nation ? Are you in favour of Nation- 

Itates ? Do you suggest any limits to their sovereignty ? (Patna 1942) 

4. Fully discuss the principle of self-determination, and consider how far it 

hould be applied in post-war reconstruction. (Patna 1948) 

5. What is Nationalism ? Is the National State an ideal state ? Are there 

,ny evils associated with nationalism ? (Dacca 1936) 

6. Are you an advocate of the principle, ‘one nation, one State’ ? Give 

easons for your answer. (Dacca 1937) 

7. ‘The notion of an independent Sovereign State is on the international 
ide, fatal to the well-being of humanity’. (Laski). Comment on this statement. 

(Benares 1939) 

8. What are the essential factors that contribute to the development of 
lationalism in a country ? To what extent do you think they exist in India. 

(Cal. 19351 

9. What are the forces that tend to create a nation ? How are these forces 

perative in this country to-day ? (Cal. 1937) 

10. Explain and weigh the factors that go to create the consciousness of a 

oinmon nationality. (Nagpur 1941) 

11. ‘A nation is not necessarily a State any more than a State is necessarily 

nation’. Elucidate and briefly describe the factors which help a people to 
ecome a nation. (Patna 1944) 


CHAPTER IV ( PAGE 60 ) 

1. ‘Sovereignty is the original, absolute, unlimited power over the indivi- 
uil subject and over all associations of subjects.' Explain and discuss. 

(Madras 1937) 

2. What is meant by Sovereignty ? Is it absolute, or are there any 

mitations upon the exercise of Sovereignty ? (Cal. 1942 ; Punjab 1986) 

8. Discuss the relative soundness regarding the location of sovereign 
ower (a) in the people, (b) in constitution-making organ, (c) in law-making 
rgan. (Cal. 1920 Hons.) 

4. Define the nature of political sovereignty. What modifications, if 
ny, has the concept of political sovereignty undergone in recent times ? 

(Bombay 1986) 
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6. Explain clearly the following concepts :—(a) legal sovereignty, (b) 
political sovereignty, and (e) popular sovereignty. (Dacca 1935) 

6. Discuss Austin's Theory of Sovereignty. 

(All. 1930 ; Bombay 1928, ’38 ; Punjab 1937) 

7. Discuss the theory of sovereignty with particular reference to current 

criticisms about its nature and suggested modifications. (Patna 1942) 

8. Examine the legalist conception of sovereignty in the light of modern 

political developments. (Bombay 1930 ; Punjab 1935) 

9. Give an account of the Pluralistic attacks on the theory of 

Sovereignty. (Patna 1932) 

10. Discuss briefly the recent changes in the conception of sovereigntj 

(Cal. 1931) 

11. Some writers reject the distinction between legal and political 

sovereignty on the ground that it seems to recognise a dual sovereignty m 
the state. Comment. (Cal. Hons. 1925] 

12. Explain clearly who should exercise political sovereignty. 

(Rangoon 1938) 

13. Clearly bring out the distinction between Legal and Politico) 

Sovereignty. Illustrate this distinction by reference to England. (Cal. 1941) 

14. What are the characteristics of Sovereignty, when we speak of 
“ limited sovereignty”, do we understand physical or legal limitations ? 

(Cal Hons. 1928) 

15. Give briefly the history of the doctrine of Sovereignty. (All. 19841 

16. Briefly explain Austin’s theory of sovereignty and the objections to 

which it is open to day. (Nagpur 1942 ; Madras 1934, '36 

17 Write short notes on —(a) Popular Sovereignty, (b) Rights ol 

Nationality, (c) Pluralistic theory of the State. (Bombay 1935 

18 Trace the evolution of the theory of Sovereignty. Is the modem 

State a sovereign State ? Give reasons. (Bombay 19351 

19. Examine the objections to the theory that Sovereignty lies with the 
body which has power (legally) to make any law it wishes. (Bombay 1937 

20 “By definition, the sovereignty of the State is unlimited and orrespon 
sible. In practice it is neither.” Do you agree ? (Nagpur 1943 

21. Compare and contrast the views of HobbeB, Locke and Rousseau ai 

regards the location and nature of sovereignty. (Nagpur 1942) 

22. Explain clearly the doctrine of Popular Sovereignty. Discuss iti 

limitations. (Cal. 1942, '44 


CHAPTER V ( PAGE 82 ) 

1. “A law is a command which obliges a person or persons to a course o 

conduct.” Comment on this definition considering particularly the cases o 
(a) customary law, (b) equity, (c) international law. (Cal. 1980 

2. Consider the relation of law to liberty. (Bombay 1928 

8. “Law is both a mirror of conceptions and active force. It exercise 
both an ethical and a physical compulsion.” Explain. (Cal. 1980 Hons 

4. Distinguish between the spheres of Law and Morality and show th 

relation that exists between them. (C a ), 1982 Hons 

5. Is International Law enforceable like positive municipal law ? If no 

in what sense is it called law ? (Cal.' Hons. 192f 
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0 Define law. Differentiate, as to origin, content and sanction, positive 
laws from (a) laws of nature, (b) moral laws, (c) social laws, (d) religious lawB 
and (e) the bye laws of a municipality. (Dacca 1988) 

7 Discuss the nature and sources of law (Nagpur 1943 , Cal 1982, '85) 

8 Argue the case for and against the introduction of a system of 

administrative law in India (ICS 1988) 

9 "Statutory orders and the growth of administrative law aie the two 

great dangers to democracy ’ Explain and illustrate this statement What 
proposals have been made to counteract these dangers 9 (ICS 1984) 

10 How does the Buie of Law protect the liberty of the subject ? 
Can the system of administrative law as it obtains in France do this ? 

(Madras 1930) 

11 What is law ? What are its sources ? Does "Law exercise both an 

ctlucal and a physical compulsion ? (Nagpur 1934) 

12 Give an outline of the history and content of International law JIow 

far is it correct to say that during the last few years the concept of Internation 
al law has received a severe set back 9 (Bombay 1938) 

13 What is- law ? How does it differ from ethics 1 Examine the following 
statement "There is a common legal conscience in mankind (Cal 1938) 

14 Trace the history and discuss the sources of International Law 

(Bombay 1941) 

15 What is the nature of International Law ? To what extent does it 

constitute a limitation upon the sovereignty of a State (Cal 1940) 


CHAPTER VI ( PAGE 99 ) 

1 State what you understand by libcity and discuss the, difficulties 

pertaining to the realisation of liberty in democratic countries (Cal 1930) 

2 Estimate the importance of freedom of speech and discussion State 

how it is secured in \arious modern constitutions and discuss how far it should 
ho interfered with in time of war How would you secure this freedom in the 
future constitution of Swaraj India 9 (Cal 1929) 

3 Explain the value of the ideal of liberty and distinguish between civil 

and political liberty (Dacca 1935) 

4 How has the conception of liberty i aned at different times and 

amongst different peoples ? (Cal 1928) 

5 “Liberty is absence of restraint Discuss (All 1932) 

6 Criticise the doctrine of natural right How does the conception of 

the fundamental rights of the individual in some of the modern constitutions 
differ from it ? (Patna 1934) 

7 To what extent, m your opimon, can constitutional safeguards be 

guarantees of individual liberty ? (ICS 1988) 

8 What do you understand by “Liberty and how con it be secured ? 

(Nagpur 1934) 

9. What m your opinion, constitutes the justification, sanction and 
content of civil liberty 1 To what extent does the realisation civil liberty 
depend upon economic equality ? (Bombay 1988) 

10 Explain the term Liberty and justify the remark that Sovereignty and 
Liberty, far from being contradictory, are correlative terms. (Bombay 1941) 
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11. Distinguish between Civil and Political rights. Enumerate some o 
tile obligations of a citizen. How are Civil rights guaranteed in England ? 

(Cal. 1941, ’ 4 f 

12. Explain carefully the rights and duties of citizenship. (Cal. 192f 

18. What do you understand by a citizen ? In what ways is the positio 
of a citizen superior to that of an alien ? What important differences concert 
ing the acquisition of citizenship exist in the laws of various states ? 

(Cal. 1980, ’42, '41 

14. Trace the historical circumstances which led to the rise of the natioi 

state in Europe. (Madras 193; 

15. What were the rights and duties of citizenship in Athens and Rome 

How do they differ from those of modern citizenship ? (Madras 193: 

16. “Civic liberty is not absence of restraint but an opportunity for sel 

realisation.” Comment upon this statement in the light of negative ar 
positive versions of individual liberty. (Bombay 193; 

17. Distinguish between civil and political liberty, and indicate tl 

content of civil liberty. (Bombay 193 

18. What in your opinion, constitutes the justification, sanction ai 

content of civil liberty ? To what extent does the realisation of civil liber 
depend upon economic equality ? (Bombay 193 

19. “Rights and duties are two aspects of the same thing.” Discuss. 

(Punjab 193 

20. How far are liberty and equality complementry ideals ? (Andhra 193 

21. “We cannot say that the rights of the individual are constant ; thi 

are obviously relative to time and place.” Comment. (Andhra 193 

22. “Rights are not the creatures of law but its condition precedei 

They are that which law is seeking to realize.” (Bombay 194 

28. Explain fully the nature and utility of rights. (Nagpur 194 


CHAPTER VII ( PAGE 124 ) 

1. Define “constitution." Why is it necessary for a federal governme 

to have a written constitution ? 'What is the greatest weakness of a writti 
constitution ? (Cal. 1928 •, Dacca 193 

2. What do you mean by the ‘Constitution’ of a country ? How does 

written constitution grow ? (Cal. 194 

8. What is meant by the constitution of a country f State constitutior 
changes can be effected in England, France and the U. 8. A. (CaJ. 193 

4. Account for the vogue of written constitutions in recent times. Wb 

inferences do you draw from them about the fundamental rights and principl 
which a written constitution should safeguard ? (I. C. S. 198 

5. Describe and illustrate the different methods of constitutior 

amendment. (Madras 19E 

0. Distinguish between a “rigid” and a “flexible” constitution, and d< 
cribe the merits and demerits of each. Explain how the distinction betwe 
the two is one of degree and not of kind. (Nagpur 1984 ; Dacca 198 

7. Explain how constitutional amendments may be made in Englar 

France, and the U. 8. A. (Cal. 198 

8. Discuss Aristotle’s classification of the State. “The classification 
constitutions made by Aristotle, Montesquieu and Rousseau must no yf 
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regarded as obsolete,’ Why ? Suggest a classification in harmony with 
modern conditions, (Bombay 1985 ; Rangoon 1989) 

9, What is a documentary constitution ? Illustrate from the history of 
States, the purposes for which such constitutions have been created. 

(Rangoon 1988) 

10. What are the respective merits and demerits of written and unwritten 

constitutions ? (Bombay 1936) 

11. “The distiction between States with written and those with unwritten 
constitutions is an illusory basis of division. Examine this statement 

(Cal. 1937) 

12. Describe briefly Aristotle’s classification of States and discuss its 

applicability to modern conditions. (Nagpur 1942) 

13. ‘The vital point in a constitution is its method of amendment Explain 

the statement, giving resons for your answer (Dacca 1935 ; I’atna 1943) 

CHAPTER VIII ( PAGE 131) 

1. What important practical difficulties follow from the distinction 

between a written and an unwritten constitution ? (Patna 1924) 

2. Examine—Aristotle’s classification of States has been the cause of 

much con fusion from a failure to discriminate between forms of state and 
forms of gov ernment (Cal. 1926) 

8. What does Aristotle mean by Polity ? What place in Aristotle’s 
theory does it occupy in relation to other forms of government, and to his ideal 
state ? (Cal. Hons. 1928) 

4. Distinguish between the Federal and Unitary State State what you 
regard as the peculiar features of the new federal constitution of India 

(Bombay 1936) 

5. Draw up a list of Federal States now in existence. Choose one of 

them and describe its chief features. (Rangoon 1988) 

6. Compare the Hindu theory of the King’s origin with the European 

theories of the Divine Right of Kings. (Nagpur 1937) 

7. “The best test of the success of a state system is the length of life 
which it can secure for the state. The republican system of India, as a class, 
proved very successful in securing longivity’. (Jayaswal) (Nagpur 1937) 

8. On what principle should states be classified ? (Punjab 1988) 

9. Discuss with special reference to India the conditions which favour a 

federal rather than a unitary system of government. (Bombay 1941) 

10. Distinguish between rigid and flexible constitutions. Are the constitu¬ 
tions of England, America and India rigid or flexible '? (Cal. 1943) 


CHAPTER IX (PAGE 141) 

1. What are the eBse"ntial conditions for the successful working of 
demodfcatic government ? How far are these conditions present in India ? 

(I. C. S. 1985) 

2. What do you mean by democracy ? W’hatever may be the weaknesses 

of democracy, and they undoubtedly exist, it seems destined to become 
universal. Discuss. (Cal. 1986) 

8. Describe and illustrate the characteristic features of Greek democracy. 

(Madias 1936) 
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4. “Borne is a remarkable example of a community which advanced a 

long way on the road to democracy but never achieved it.” Explain and 
discuss. (Madras 1984) 

5. “While democracy is said to be the only form of government which 

is suitable for civilised people, most of the civilised nations of to day have 
undemocratic governments ” Account for this paradox (Bombay 1988) 

6. Estimate the extent to which Mill’s analysis of representative govern 

ment was valid in his own days and in ours (Nagpur 1987) 

7. Distinguish between direct and indirect democracy (Punjab 1938) 

8 State the principal arguments in favour of democracy How do you 

account for its present eclipse ? (Bombay 1941) 

CHAPTER X ( PAGE 158 ) 

1 How does a Federal Union differ from (a) an alliance, (b) a confedera 

tion, and (c) a unitary state ? (Cal 1940) 

2 Give an account of the principles on which powers are distributed in 

federations and account for the general tendency towards the increase of 
powers of Federal Gov ernment (Nagpur 1943 , Cal 1942) 

8. Compare and contrast a federation with a confederation. There are 
two main types of federation which kind of federation is bulled for India ? 

(Cal 1981 , Patna 1925 , Rangoon 1989) 

4 What are the conditions necessary to the formation of a Federal 
union ? Why should the federal constitution be written ? (Cal 1925) 

5. Discuss the strength and weakness of Federation How far is federa 
tion suited to India ? (Bombay 1981) 

6 Describe the position of the communities in a federation (Cal 1926) 

7. Explain the nature and characteristics of a federal union Under 
what conditions can a federal union come into existence ? (Cal 1930 Hons ) 

8 Explain the principles on which powers are distributed in a federation 
between the federal state and the constituent units (Patna 1934) 

9. In what respects does the unitary form of Goverment differ from the 

federal ? (Cal 1986) 

10. Outline any one scheme of federal government known to you and 

point out how it has dealt with the main problems that a system of federal 
government has to face (Bombay 1987) 

11. “Federations are essentially composite states and as such they involve 

some distribution of sovereignty between the Federal and State governments ” 
Discuss (Bombay 1988) 

12. Dibcuss and illustrate the conditions necessary for the success of a 

federal union How far do they exist in India ? (Cal 1987) 

18. Compare and contrast the Canadian and American forms of federation, 
estimating the success of each. (Punjab 1938) 

14. Draw up a list of Federal States now in existence Choose one of them 
and describe its chief features (Rangoon 1988) 

CHAPTER XI ( PAGE 172 ) 

1. Describe the constitution and functions of the Permanent Court of 
International Justice. (Nagpur 1986) 



SUBJECT FOB ESSAYS 


671 


2. Summarize the attempts of the League of Nations, to reduce national 

armaments. How far have these been successful ? (Nagpur 1936) 

3. “The value of the League of Nations will depend in large measure upon 
the recognition by the nations of the importance of group development within 
the all-embracing circle of the League.” Explain and discuss. (Nagpur 19361 

4. Give a short account of the non-political activities of the League of 

Nations. (Patna 1934) 

5. Consider the extent to which the League of Nations has curtailed State 

sovereignty and national independence. (I. 0. S. 1934) 

6. Write a short essay on the constitution, functions and work of the 

League of Nations. (I. C. S. 1984) 

7. In what conditions does a Federal State come into existence ? Do 

they obtain in India at the present moment ? (Madras 1929) 

8. Distinguish between the various classes of mandates and describe the 

method and extent of the control exercised by the League of Nations over the 
mandatory power. (Nagpur 1935) 

9. Describe the constitution and functions of the League of Nations. 

Discuss its effectiveness. (Bombay 1937) 


CHAPTER XII ( PAGE 187 ) 

1. Show that the rigid separation of powers is impracticable and 

undesirable. (Cal. 1924, '32 ; Dacca 1935) 

2. Examine the thoory of separation of Powers. How far is it translated 
into practice m Great Britain, France, Germany and the U. S. A. ? 

(All. ’80; Cal. ’18, '19 Hons ; Madras ’36 ; Nagpur ’34, ’43 ; Patna ’44) 

3. Analyse the constitution of the U. S. A. in the light of the theory of 

the Separation of Powors. Is it responsible for any friction in the actual 
working of the constitution ? (Patna 1934) 

4. State and discuss Montesquieu’s theory of Separation of Powers. How 

far is this theory a satisfactory doctrine of liberty ? (Bombay 1935) 

5. State and discuss the theory of Separation of Powers. How do you 

account for the fact that most States have latterly weakened m their support of 
this theory ? ’ (Bombay 1938) 

6. Explain and criticise the theory of Separation of Powers. To what 
extent has it found application in the Indian constitution ? 

(Bombay 1941 ; Cal. 1948) 

7. Explain carefully the statement that the systems of ‘Separation of 

Powers' and ‘Check and Balance' prevent chaos of authority and unify govern¬ 
mental powers. ^ (Cal. 1941) 


CHAPTER XIII ( PAGE 194 ) 

1, Describe the working and utility of Referendum and Initative. What 

do you mean by ‘Recall’ ? (Patna 1944, ’32 ; Madras 1986) 

2. Explain briefly the claims of (a) functional and (b) territorial represen¬ 
tation in the modern state. (Cal. 1981) 

8. What should be the proper relation between the representative and 
his constituency in a democratic state ? Should he be bound by the instruc¬ 
tion of his constituents, (Cal. 1934) 
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4. Vhat arguments of political theory would you use in supporting or 
rejecting a Communal representation, (Oal. 1981) 

6. Discuss the case for and against the Upper Chamber in the legislature, 
-Give illustrations. i Patna 1934) 

6. Describe the extent to which the Referendum, the Imt&tive, and the 

Recall are used in different countries. (I. C. S. 1984) 

7. Summarise and discuss the means adopted in different States to 

protect the interest of minorities. (I. C. S. 1934) 

8. Give an account of the legislature in one of the following States and 

describe what functions it undertakes :—Great Britain, United States of 
America, Italy, Australia, Burma. (Rangoon 1988) 

9. Compare and contrast the composition and working of Second 

Chambers m Japan and the U S. A. (Benares 1989) 

10. Compare the use of the committee system in the English House of 

Commons and the House of Representatives of the U. S. A. How far does 
it obtain m Indian legislatures ? (Madras 1980) 

11. What is Referendum ? What is itB place in the Swibs Constitution ? 

Why has it not been introduced in England ? (Madras 1936) 

12. What are the advantages claimed for the bicameral system of 

legislature ? How far are they real ? (Cal. 1936) 

18. Write explanatory notes on the following :—(a) Communal represen 
t&tion, (b) Proportional Representation, (c) Indirect election, (d) the Initiative 
and Referendum. (Cal. 1930) 

14. What do yo think are the proper functions of a Second Chamber ? 

(Punjab 1988) 

16. What is Proportional Representation ? Do you thiok it is suitable 
to Indian conditions ? (Punjab 1938) 

16. Distinguish between direct and indirect democracy. (Punjab 1938) 

17. Give the case for and against a single-chamber legislature. (Punjab 1987) 

18. Describe the working of the Committee system in the French Chamber 

of Deputies and the American Congress. (Madras 1937) 

19. “While majorities have an inherent right to rule, minorities have 

an equally solemn right to be heard ’’ Comment upon this statement and esti¬ 
mate the extent to which the principal forms of minority representation 
fulfil their purpose. (Bombay 1988) 

20. What devices are now in use or can be suggested to expedite 

parliamentary business in democratic states ? (Bombay 1988) 

21. Discuss the position and utility of Second Chambers in modem states 

(Nagpur 1948) 

22. Is a second chamber mdispensabie in a federal constitution ? 

Examine the advantages and disadvantages of second chambers in any 
constitution. (Cal. 1948, ’44) 


CHAPTER XIV ( PAGE 212 ) 

1. How do modem States endeavour to prevent the possible tyrany of 

the majority ? (Nagpur 1943 ; Bombay 1941) 

2, Explain the essential features of proportional representation. Advance 

arguments for and against it. (Rangoon 1989) 

8. Explain and estimate the value of each of the following constitutional 
instruments : Plebiscite, Referendum, Popular initiative. (Rangoon 1989) 
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4 . What do you understand by a ‘Minority’ ? How wo\dd you safeguard 

the interests of a minority in the state ? (Dacca 1985) 

5. Explain some of the constitutional devices that have been designed to 
bring the electorate into closer touch with their representatives. (Dacca 1938) 

6. Mention some of the rights of minorities. What measures would you 

propose for the purpose of safeguarding minority rights ? (Dacca 1987) 

7. Discuss the value of separate electorates in the political evolution of 

Modern India. (Benares 1980) 

8. Describe the Baden system of proportional representation introduced 

by the Weimar Constitution in the German Republic. (Benares 1939) 

9. What do you understand by a ‘minority’ ? Discuss the rights which 
a minority may legitimately claim. How can they be safeguarded ? (Patna 1944) 

10. Discuss the question of the representation of minorities in the 

various legislatures of India. (Cal. 1942) 

11. What main schemes have been proposed for representing minorities 

on elected bodies ? Comment on thes^scheines. (Bombay 1937) 

CHAPTER XV ( PAGE 240 ) 

1. (a) Describe the nature, forms and functions of the executive. 

(Bombay 1941) 

(h) Discuss the relation between the executive and the legislative 
organs of the State. (Cal. 1942) 

2. Describe the causes of unstability of the French ministry. 

(Cal. 1932 Hons.) 

3. Compare and contrast the constitutional position and powers of the 
Japanese Emperor, Swiss President, and the German Fuehrer and Chancellor. 

(Benares 1939) 

4. Explain clearly the relations which exist between the executive and 

the legislature in great Britain and contrast them with those which exist in 
the U. S. A. (Patna 1925 ; Cal. 1920) 

5. “A Presidential government may not have a President, and a country 
which has a President may not have a Presidential government”. Diseuss. 

(Bombay 1930) 

6. Give a general outline of the executive functions of Government. 
Are there any general principles underlying the exercise of these functions ? 

(Cal. 1919, ’22, ’28) 

7. Describe the position and powers of the Head of the Federal executive 

in the United States of Amerioa. (Cal. 1936) 

8. Compare and contrast the powers of the President of the U. 8. A. 

with that of the President of the French Republic. (Madras 1986) 

9. How is the efficiency of executive administration secured under the 

system of parliamentary executive ? (Madras 1980) 

10. Account for the weakness of French Ministries. What methods would 

you suggt^t to strengthen them ? (Punjab 1988) 

11, Assess the relative merits of Parliamentary and Presidential Execu¬ 
tives, What are their main defects ? (Patna 1944 ; Bombay 1988) 

chapter xvi ( Page 254) 

1. What is the beBt method of selecting (a) a Prime Minister, (b) a Judge, 
(c) a Chairman of a Public Service Commission, (d) a Senator ? (Rangoon 1988) 

85 
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2. Describe the main features of the Indian Civil Servioe—itB methods oi 
appointment, its relations to the legislature and the executive under the 
present dual system of provincial government. Does the present system 
contribute to good government ? Give reasons. (BenareB 1930) 

8. What part does the Civil Service play in the government of a demo¬ 
cratic state ? Why has its sphere of influence increased in the present 
century ? . (Nagpur 1948) 


CHAPTER XVII ( PAGE 263 ) 

1. Discuss the means which you would like to be adopted in order to 

ensure the independence of the judiciary in democracy. (Bombay 1931) 

2. Compare the position and organisation of the Federal judiciary in the 

U. S. A. and Switzerland. (All. 1932) 

3. Compare the judiciary of the TJ. S. A. with that of England. 

(Cal. 1982 Hons I 

4. Describe the functions and jurisdiction of the French Administrative 

Courts and discuss their merits and demerits. (Cal. 1931 Hons., ’42) 

5. Is judicial control of the legislature necessary ? Examine with 
reference to the constitutional practice of the U. S. A. and India. (Patna 1944) 

6. What are the functions and jurisdiction of the English House ol 

Lords as the highest court of justice ? (Cal. 1925) 

7. What are the functions and jurisdiction of the French Administrative 
Courts ? Discuss the advantages of, and objections to, these courts. 

(Cal. 1924 

8. Discuss the merits and demerits of the Buie of Law and Administra 

tive Law in the light of English and French experience. (Madras 1935 

9. State exactly the difference between the position of the America! 

Judiciary and that of the British Judiciary in respect of the interpretation o 
laws. How far has the Judiciary proved to be a good protector of the consti 
tution in the United States ? (Nagpur 1987 

10. How is the independence of the Judiciary secured in Great Britain an 
France ? Discuss the question with special reference to methods o 
appointment and tenure of office. (Benares 1930 

CHAPTER XVIII ( PAGE 270) 

1. Discuss the merits and defects of the Party System. (Cal. 1940, ’45 

Is it possible to have a workable alternative to this in India ? (Cal. I94‘ 

2. Discuss the necessity and justification of the Party System in 

democracy. (Cal. 194 

8. Discuss the advantages and disadvantages of the Party System. Ho 
far would it suit India ? (Bombay 1981 ; Rangoon 193' 

4. “Far from being in conflict with the theory of democratic govemmer 
party government is the only thing which renders it feasible.” Explain. 

(Bombay 198 

5. Judge the value of the Party and the Group Systems from their actu 

working in England and France. What sort of a Party System is growing ’ 
in India and why ? (Bombay 192 

6. “Party System in France has not been remarkably successfu 

Why not ? (Cal. 1924, 'i 
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7. Discuss the respective merits of the Group System and the Party 
System. 

8. Discuss the uses and abuses of the Party System. What are the 

;ssential conditions for its proper working ? (Patna 1934 ; Nagpur 1934) 

9. Compare and contrast the organization and working of the Party 

System in England and the United States of America. (Madras 1935) 

10. Compare the advantages and drawbacks of the two-Partv System 

vith those of the multiple-Party System. (Madras 1935) 

11. Is a two-Party System essential for parliamentary government ? 
Discuss, with special reference to the position in France and Great Britain. 

(Patna 1939) 

12. “Party government has been extolled as the most natural and 

londemned as the most unnatural of political phenomena." What is your 
awn view ? (Bombay 1941) 

13. Describe the formation and organization of parties in India in recent 

years. Examine the growth of these parties from the point of view of a 
juccessful working of Parliamentary Government in India. Do you think 
,he Indian system will approximate to the British type or the continental type ? 
Give reasons. (Patna 1939) 

11. Discuss the use, abuse, and true role of the party system in a derno- 
iracy. What do you think to be the future of the party system ? (Patna 1944) 


CHAPTER XIX ( PAGE 288 ) 

1 What are the broad lines of distinction between Central and Local 
Governments ? Give some account of Local Government m England and 
Prance with reference to (a) local areas, (b) organization and relation to the 
Central Government. (Bombay 1930 ; Cal. 1944) 

2. What are the functions of Local Government and how should the 

'unds he provided that are necessary for the carrying out of these functions 3 
fn vour discussion refer to the Local taxation methods m use m England and 
in the U. S. A. (Bombay 1930) 

3. Compare the systems of local administration in Germany and the 

U. S. A. (All. 1932) 

4. What are the distinctive functions of Local Government in a modern 

State ? How do you account for the growing control exercised by the Central 
Government over the working of these institutions ? (Patna 1984) 

5. Examine the principles and working of Local Government in England, 

md compare it with that of the U. S. A. (Patna 1938, ’89) 

6. ’In France Local Government assumes an entirely different character 

rom that found in America and England.' Amplify. (Punjab 1987) 


CHAPTER XX ( PAGE 301) 

1. What are the constitutional implications ofjthe phrase ‘Dominion 

Status’ in the British Empire ? How is a common Imperial policy in foreign 
affairs promoted under suoh states ? (All. 1932) 

2. Describe the place which the self-governing colonies occupy m the 

empire. What is the extent of their autonomy ? In what respects are the 
subjects to the control of the British Parliament ? (Cal. 1928) 

8. Explain the chief provisions of the Statute of Westminster, 1981. 

(Dacoa 1987) 
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4. Show to what extent the autonomy of the British Dominions ib real. 

(Dacca 1988) 

6. ‘Dominion Status is now a concept which varies from Dominion to 
Dominion'. Explain and illustrate this from the cases of Canada and 
South Africa. (Dacca 1989) 

6. Describe the position of the Governor-General in a Dominion. 

(Dacca 1937) 

7. To what extent are the different classes of Britain's overseas possessions 

or colonies dependent on her ? What are the reasons for the variation m 
the degree of their dependence ? (Bombay 1987) 

8. Write a short review of British Colonial policy from the American war 

of Independence with special reference to the devolution of power to the 
British dependencies. (I. C. S. 1933) 

9. Explain the relations between England and the Dominions. (Madras 1934) 


CHAPTER XXI ( PAGE 311 ) 

1. Do you agree with the view that every extension of the province of 

government is a further restriction of individual liberty ? (Bombay 19391 

2. Discuss the grounds upon which is based the Individualistic theon 

of the functions of Governments (Bombay 19301 

8. Describe the essential features of the Individualistic and Socialistic 
functions of Government. Point out the errors in both. 

(Nagpur 1942 ; Cal. 1914, ’25) 

4. Give a short account of modern Socialism and illustrate the Socialistic 
tendency in modern legislation. (Cal. 1918, Hons ’18) 

6. How far should the states initiate social reform ? (Cal. 1931) 

6. ‘The function of the State is to secure the common ends which recom 

mend themselves to the general will and which cannot be secured without 
compulsion’. Discuss. (Patna 1988) 

7. On what principles of political theory can you jubtify (a) removal of 
mass illiteracy by the State, (b) protection of home industries, (c) ‘Prohibition 

(Patna 1989) 

8. “The State is a partnership m all science ; a partnership in all art, 
a partnership in every virtue and in all perfection”.—(Burke) How far 
would you agree with this description of the ends of the state ? (Madras 1929) 

9. “After all, the State is not itself an end but merely the means to 

an end.” Discuss. (Bombay 1941) 

10. What is socialism ? Enumerate some of the socialistic functions 

of the governments of India and Bengal. (Dacca 1985) 

11. “The state is a joint-stock protection company for mutual assistance." 

Discuss. (Madras 1936) 

12. What do you consider to be the proper limits and functions of the 
state ? Should the Indian government undertake social legislation ? 

(Madras 1986) 

18. Distinguish between the essential and optional functions of Govern¬ 
ment. How far can you justify the distinction on abstract principles ? 

(C?vl. 1948 ; Bombay 1986) 

14. “The State is an association for rendering public service”. Discuss 
the remark in the light of the Organic and Sooial Contract theories. 

(Bombay 1988) 
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15. What, in your opinion, are the proper ends of the State ? Discuss 
the question m the light of the recent extension of State activity. 

(Bombay 1938) 

16. Bring out clearly the resemblances and differences between Indivi¬ 
dualism and Idealism as regards the proper sphere of State action. 

(Nagpur 1937) 

17. What m your opinion is the proper sphere of a modern state ? 

(Cal. 1936) 

18. “The sole duty of Government is to protect the individual from 

violence and fraud". Discuss. (Cal. 1937) 

19. Should there be any limits to State action ? If so, where would you 

put the limits ? (Cal. 1938) 

20. What are the functions of Government? Which of them do you 

regard as essential ? (Punjab 1988) 

21. State and criticise the Individualism of Mill. (Punjab 1937) 

22. Give a critical exposition of the Fascist and Nazi organization of the 

State. (Bombay 1937) 

CHAPTER XXII ( PAGE 328 ) 

1. Do you agree with the view that Socialism is the next step m 

democracy ? (Madras 1937) 

2. What are the essential features of democracy ? Discuss its present 

position and prospects. (Bombay 1935) 

3. What are the principal criticisms levelled against democracy by 
believers in dictatorship ? How would you meet these criticisms ? 

(Nagpur 1942) 

4. Describe the salient features of Fascism and Communism, and point 

out the similarities, if any, between them. (Nagpur 1940) 

5. In what wav does economic inequality hamper the working of political 

democracy ? (Bombay 1936) 

6. Both Russian Comiminism and Italian Fascism claim that their 
organizations are much better suited for promoting social welfare than any 
form of democratic government can be. Examine this claim. (Nagpur 1937) 

7. “Fascism is simply the transference of the ideals of action, of leader¬ 

ship, and of the team spirit from the realm of Athletics to that of Politics”. 
Discuss. (Nagpur 1937) 

8. Discuss the Socialists' ease for the extension • of the functions of 

Government. (Punjab 1987) 

9. “Political equality is never real unless it is accompanied by virtual 

economic equality". Comment. (Andhra 1939) 

10. (a) Explain the merits and demerits of democracy and of dictatorship. 

(Dacca 1985 ; Cal. 1943) 
(b) Discuss the aims and ideals of totalitarian States. (Cal. 1944) 

11. -* Discuss the elements of strength and weakness of the democratic 

form of government. (Benares 1939) 

12. Give a brief account of the main features of Fascisms. (Nagpur 1948) 

CHAPTER XXlir ( PAGE 352 ) 

1. Describe the main elements that go to make up the British Consti¬ 
tution, discussing the part that Conventions play m it. What are the sanc¬ 
tions behind them ? (Patna 1989 ; Punjab 1986) 
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2. What is meant by the phrase “Conventions of the Constitution’’ ? 
Give some examples of constitutional Conventions and explain how they are 
enforced, (Punjab 1988) 

8 . “There are many subtle distinctions in the vernacular 0 f the British 
Government but none more vital, as Gladstone once remarked, than the 
distinction between the King and the Crown”. Explain this distinction, and 
discuss fully the value of the institution of monarchy in Great Britain. 

(Nagpur 1937) 

4. Discuss the position of the Crown in the English Constitution m rela 
tion to (l) domestic matters, and (n) imperial affairs. Has it undergone any 
change on account of abdication of Edward VIII ? (Patna 1938 ; Cal. 1936) 

6. Discuss the position and powers of the Crown in the English Consti¬ 
tution, with special reference to legislation and the dissolution of Parliament. 

(Cal. 1940) 

6. Contrast the salient features of the Constitutions of Great Britain and 

the United States. (C a ]_ 19411 

7. “He reigns, but does not govern”. How far is it true 0 f the King of 

England ? (Madras 1929) 

8. Summarise the mutual relation between the Executive, the Legis 
lature and the Judicial bodies in England and in the United States 

(Gal. 1934) 

9. Discuss the position of the Cabinet m England To what extent 

•has tbs Csfumet usurped the functmu of the Parliament.? fQ a ) }'gy, 

10. What do you understand by ministerial responsibility. Show how it 

works in England (Madras 1936) 

11. Explain the powers and functions of the British Cal jmet . j n w hat 
matters in your opinion, are its general policy and working open to criticism ? 
What measures would you suggest to remedy the existing defeats ? 

(Patna 1939) 

12. Examine and compare the position of the monarch in the constitution 

and politics of Great Britain and of the Dominions (Patna 1944) 

13. “The English Prime Minister knows the leader of the Opposition 
better than he does his own wife”—(Bernard Shaw). Comment Can you 
Bay that the English Party System makes for absolute dictatorship of the 
party in power, which ruthlessly disregards the Opposition ? (Punjab 1935) 

14. “The first legislative chamber is the Cabinet ” Examine the state¬ 
ment with regard to England (Andhra 1937) 

15. To what extent does the Crown serve as a bond of political unity m 

the British Empire ? (Andhra 1936) 

16. Illustrate the special value of the House of Commoris as a training 

ground for Cabinet Ministers. (Andhra 1988) 

17. Give a comparative estimate of the ways in which the power of veto 

over legislation 19 exercised by the King of England and th e Presidents of 
France and the U. S. A. (Dacca 1939) 

18. ‘The Cabinet has become the master of Parliament' Discuss the state¬ 
ment with special reference to tendency during the present was. (Patna 1944) 

19. Describe the position of the Cabinet in England. To what extent 

has the Cabinet usurped the functions of Parliament ? (Cal. 1942) 

20. Ex amin e the following statements with regard to the British Constitu¬ 
tion : (a) ‘The king never dies’, (b) ’The king can do no wrong' (Cal. 1948) 

21. Discuss the position of the Crown in the British Constitution. 

(Cal. 1944) 
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CHAPTER XXIV ( PAGE 385 ) 

I. The English House of Commons makes the ministry, hut the minis¬ 
try can unmake the House Explain this and contrast it with the relation 
in which the French Ministry is held to the French Lower House 

(Cal. 1928, ’82) 

2 Enumerate and briefly describe the privileges of the House of 
Commons m Britain. (Cal. 1930, ’41) 

8 Write a short note on the functions and powers of the Speaker. 
How is his political neutrality secured ? (Cal 1980 , Patna 1984) 

4 State the provisions of the Parliament Act of 1911 What has 
been the effect of the Act on the position of the House of Lords ? 

(Cal. 1926, ’84) 

5 Trace the progress of public bill from its introduction to its enact¬ 
ment Discuss the political importance of each stage (Patna 1934) 

6 Describe the peculiar features of the system of pm ate bill legislation 

in England and point out its merits and defects. (Dacca 1936) 

7 Criticise the statement that the British Cabinet is the master of 

Parliament (I. C. S. 1933) 

8 To what extent and by what methods do the House of Commons and 

the Cabinet in England control each other ? (I C. S 1936) 

9 “The House of Lords can be eliminated but not reformed”. Is this 

true ? Give reasons, (Madras 1987) 

10. Compare and contrast the Committee System of the House of Com¬ 
mons and Chamber of Deputies (Punjab 1938) 

II. What is a Money Bill > Describe the stages through which it has to 

pass to become an Act in England (Punjab 1936) 

12 Describe the composition and functions of the House of Lords. 

(Cal, 1987) 

13 'Financially, the work of the House of Commons is rather supervision 
than direction , and its real usefulness cousists in securing publicity and 
criticism rather than in controlling expenditure ’ Elucidate this statement. 

(Dacca 19361 

14 Do you consider the House of Commons to be fully representative 

of the national life. (Patna 1944) 

CHAPTER XXV { PAGE 408 ) 

1. Write a brief critical note on Delegated Legislation m Great Britain 
and its tendencies at the present day (Patna 1939, ’44) 

2 Account for the growing importance and influence of the Civil Service 
in Great Britain Is it necessary to check this tendency ? If so, on what 
grounds, and how ? (Patna 1989) 

8. Is there any reason to believe that the English Constitution is unequal 
to a major economic or foreign crisis to which it may be subject in the near 
future ? If so, what adjustments are needed ? What are its features which 
enable it to withstand such crises ? (Patna 1988) 

4 “The sheer quantity of work to- be accomplished in the British House 
of Commons is overwhelming." How would you meet this difficulty ? 

(I. C. S. 1986) 

6. How far is it correct to say that the powers of the Permanent Civil 
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Service in Great Britain have increased, Eire increasing, and ought to be 
diminished. (Dacca 1989) 

8. Is bureaucracy compatible with democracy 7 How would you guard 
against the evil of bureaucracy in the modern state ? (Andhra 1989) 


CHAPTER XXVI ( PAGE 428 ) 

1. It has been held by some writers that Canada is not a true federation. 
Do you agree with this view 7 Give reasons for you answer. (Dacca 1935) 

2. Explain how the legislative powers have been distributed between the 

Centre and the Provinces in the Dominion of Canada. (Dacca 1986) 

8. Describe the composition and powers of the Central Legislature in 
Canada. (Dacca 1988) 

4. Describe the distribution of powers between the Central Government 

and the Provincial Governments in Canada. (Dacca 1989) 

5. From the example of Canada before you, explain the term ‘Dominion 

Status.' How far is Canada a sovereign state 7 (Punjab 1987) 

CHAPTER XXVII ( PAGE 445 ) 

1. Why did the Canadian Provinces federate in the sixties while the 

Australian colonies remained mutually aloof, until the close of the 19th 
century ? Indicate the main differences in the federal constitutions of the two 
countries. (I. C. S. 1935) 

2. Describe the composition and powers of the Upper Chambers in the 

Dominions of the Empire. How are conflicts with the Lower Chamber avoided 
in Canada, Australia and South Africa ? (Nagpur 1987) 

CHAPTER XXVIII ( PAGE 452 ) 

1. Give an outline of the present constitution of the Union of South 

Africa. (Dacca 1986) 

2. Describe the position and powers of the Governor-General of South 

Africa. By whom, and on whose advice, is the Governor-General appointed in 
South Africa 7 (Dacca 1986) 

8. Why did South Africa adopt a unitary instead of a federal type of 
organization ? (Dacca 1987) 

4. State how governmental powers have been distributed between the 
central and provincial governments in the Union of South Africa. (Dacca ’88) 

5. Explain the nature of the South African Union. How far is it federal in 

character 7 (Dacca 1989) 

6. “The Union of South Africa differs fundamentally from the federal 

arrangement of Canada". Amplify. (Nagpur 1984) 

7. Briefly describe the composition and constitutional powers of the 

House of Assembly in the Union of South Africa. (Nagpur 1986) 

CHAPTER XXX ( PAGE 461) 

1. Describe the powers and functions of the Senate, Chamber of 

Deputies, President and the Cabinet in France, (Cal. 1980 Hons.) 

2. Aeoount for frequent ohanges of ministry in France. Is this instability 

a less serious evil there than it would be in other countries 7 (I. C. S. 1986) 
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3. Account foe the large number of parties m French political life. 

Discuss whether it is better for the working ol the Parliamentary system to 
liave many parties or to have only two parties. I Bombay 1921) 

4. Describe the working of the Committee System in the French Chamber 

of Deputies and the American Congress. I Madras 1937) 

5. Explain the difference between the Cabinet and the Cmiuui! of 

Ministers in France and examine the charactei of nninstcii il rc-ponsibilitv iu 
that country. (Cal. 1938) 

R. Account for the weakness of the Freni li umnstiu-. What method 
would you suggest to strengthen them ? iPuninb 19,‘JH) 

7. Discuss the constitutional relation-, bel a eeu the ino Houses of the 

Trench Parliament. (Dacca 1935) 

8. Explain the system of ‘Interpellations' m Fnuiee and discuss how it 

itiects the position of the Cabinet. 'Dacca 1935) 


CHAPTER XXXI ( PAGE 480 ) 

Account for tl: 


lor^tljp'Te 


■eliltuc success ol direct guy eminent m Swit/eiland. 

i Pallia 1939) 

2 Explain the meaning o t ‘ducet lema Likan. mid elm idate the following 
n-iuaik . "it is in Switzerland, more thin miyyyheie else. that duect legisla 


1n»i is ui use, 


W’ 


ll’.if/ui 1938) 


.1 Explain Ilefercnduin us it li is been uoiked in Switzerl ,nd. Estimate 
ns ad\milages and dis.uhantages. Considei how far i<s suectss m Switzerland 
in iv b > due to special circumstances (Bombay 1921) 

1 It is behex od that democratic institutions liny i uoiked moil smoothly 
m Switzerland than in any other ooniiliy llou do yon explain tins ? 

(All. 19351 

5 "Heal democracy is in opeiation. llou tm is tins characterization 
1 1 tic of the Stviss Constitution ? (Madras 1937) 

b. Discuss the composition mid elimnetct of the .Suiss lVdyi.il Evocume. 
LI.tmine the suitability of Hiich all exeentiyc fill India I Patna 1914) 


CHAPTER XXXII ( PAGE 489 ) 

1. Discuss the view that the principle of judicial lOiitrol of legislation 

makes the governmental system ail “aristocracy of the robe. ' Examine its 
uoiking in the U. S. A. (Andhra 1939 , Punjab 19;!8) 

2. Why is thtfoenate of the 0. S. A. called tile most poweiful Second 

Chamber in the^orld ? ■ (I 0. S. 1935) 

3. Describe the position of the President of the U. S. A. in theory and 
piactice. Desprfoe his powers in relation to Congress. 

^ (Patna 1939 ; Punjab 1938 ; Dacca 1935 ; Cal. 1944) 

4. Describe and compare the position and powers of the President in the 

Constitutions of the U. S. A. and Germany. (Patna 1934) 

5. Compare and contrast the position of the Senate tn the U. S. A., 

France and Australia. (Madras 1937) 

6. Discuss the relation.of tlic Executive to the Legislature in the federal 
sphere m the U. S. A. \JOks the present arrangement any defects '! (Cal. 1938) 

7. If you were offered a seat in the Congress, would you choose the 

House of Bepresentatives or the Senate ? Explain the position of a member 
of each House, and give reasons for your choice. (Punjab 1988) 

86 
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8, Examine the different agencies by which the Constitution of th. 

United States has tried to keep pace with the economic and scjinai needs &i 
the country. , v ^-'fAndhra 1939) 

9. Account for the strengJUiand special importance of the Committees i,| 

Congress in the U. S A. (Dacca 193,I] 

10. Contrast the balient features of tlje'^bnstitutionR of (treat Britain and 
the United States (Cal. 19U 


CHAPTER XXXIII ( PAGE 503 ) 

1 “German Upper House is much more truly a Council of States than i< 
the Swiss.' Elucidate the statement (Madras 192B 

2. Describe the steps taken m the non Geiman Constitution to gin 

representation to economic interests How far have the schemes been adopUt 
and been adequate and beneficial ? (T C S 1931 

3. Discuss the scheme, as so far laid down, for the establishment ol i 

“Corporate State’ in Italy. (Madras 19,111 

4. Describe the position of the German Chancelloi in the Weran 

Constitution (All 1935 

6. Describe briefly the Constitution of Fascist Italv and point out u 
significant features " (Patna 1919 

6. What are the principles of the Corporative State 9 (Andhra 193* 

7. “The Presidency of the German Republic (Wiemai) is a compoun 

which embodies certain features of both the American and the French concep 
tions ” Examine (Andhra 193 c 

8 Give a critical exposition of the Fascist and Nazi organization ol tli 
State. In your classification of States where would von place them ? 

(Bomhav 1931 


CHAPTER XXXIV ( PAGE 529 ) 

1 Describe the salient features of the Constitution of .Tap in (Patna 193! 
2. Write a critical note on the Constitution of Japan How has its spir 
been changing under the pressure of modern conditions 9 (Patna 193' 


CHAPTER XXXV ( PAGE 535 ) 

1. Analyse the salient features of the Constitution of the Russian Socialr 

Soviet Republic (Patna 1931 

2. Do you consider that the Soviet Constitution of Russia has succeeded 

(I C S. 193' 

8. “A working theory of the state must, in fact, be conceived m adinim 
trative terms”. Examine this statement in relation to the Goveinments . 
Russia and the U. S. A. (Andhra 198 


CHAPTER XXXVI ( PAGE 548 ) 

1. Explain and illustrate the nature of the difficulties that arose from tl 

Regulating Act. How were they removed ? (Andhra 1984, '3! 

2. What were the important changes introduced by the Charter Act < 
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1B33 m the Constitution of the East India Company and the system of Indian 
administration ? (Andhra 1939; 

3 “The Morley Minto reforms are the final outcome of the old concep 

tion which made the Government of India a benevolent despotism, which 
might as it saw fit for purposes of enlightenment consult the wishes of its 
subjects Discuss (Andhra 1938) 

4 “The Constitution of 1919 as enacted and as operated effectively 

negatived any ual teat of the capacity of Indian Ministers l > work responsible 
government Discuss f Andhra 1937) 

5 AV hat do \ou understand by the rcstivfd and ‘tiuisf<tr< 1 subjcits 9 
How did the constitutional position of a Mmistd in an Indian Irmmu differ 
frmithit oi an Executive Councillor under tin Mont foi 1 Ref onus 9 

(Punjab 1936) 

6 ‘Concentration of the Judicial, Executive and Revenue pcwer ft m 
the binds of the same uithrritKs is a neussaiv evil m India Discus* 

(Punjab 1936) 

7 The Reforms 1909 afl >rded no ansvu i md could ittoid no answer 

t> Inch in politic il problems Discuss (Dacca 1935) 

8 Compare the constitution and function of the T cgislati\< \ssembl\ of 

In ha with those cf the Council of State ' iPacci 19 >j Cal 1941) 


CHAPTER XXXVII ( PAGE 575 ) 

1 Sketch the bistmj and discuss the mun / f ddems connected u/th 
c mrimrnal rcpiesontatiou in India (Andhra 1934) 

1 2 The Act of 1935 does not introduce in the Punucm a svstern of 

,limited monaich> but a s\stun of hunted ministry Discuss (Andhia 1939) 

> What difieicine docs the (jounmicnt ot Indu Act 19 35 make in the 
Ugislitiw and administrative oontiol exercised 1\ the Central Government 
t\(i the Provinces > (\ndhnl937) 

4 Describe tlic salient featuies ot the new C onstitution of India 

(CV 1937) 

r » Disouss the position md powers of the Goscinoi m leiation to his 
Umibteis under the picscnt Constitution of India (Cal 19 38, 40) 

6 What i» the position of a Ministo m an Indian Pio\ ince in relation 

to (a) the Chief Mmistoi (b) the Governor and (t) the rimintial Legislative 
Assembly > (Punjab 1938) 

7 Dcsoiibe the position as legardb the control exercised b\ the Govern 
xuent of India o\ei Provincial Governments aftei the Reforms of 1919 

(Punjab 1987) 

8 The new Constitution should as far as possible contain within itself 

provision foi its own development—(Simon Commission) Examine m the 
light of this principle the provisions of the Act of 1935 How do they com 
pare with those of the Dominions 9 (Patna 1939) 

9 Examine critically the woihmg of Provincial Autonomy and show 
how far the principle of collective responsibility has beui developed ? 

(Patna 1989) 

10 Analyse the constitution of the Behar Legislate o Council How far 

has it served the purpose for which it was constituted ? Are you in favour 
of its retention ? (Patna 1939) 

11 “The cieation of a Second Chamber in India is a luxury, and serves 
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